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At Sune Term, 1855. 





INGRAM et au. vs. THE STATE. 


[SCIRE FACIAS ON FORFEITED BAIL-BOND.] 


1, Re-arrest of defendant for same offence no discharge of bail—After the defendant 
has been arrested on a criminal charge, and has given bail for his appear- 
ance at court, the magistrate has no authority, on the supposition that his 
bail are insufficient, to cause him to be re-arrested for the same offence; 
such irregular re-arrest, therefore, is no discharge of his bail. 

2. Nor is subsequent arrest on another charge, or delivery by another State on requisition 
of governor—The subsequent arrest of the defendant on another charge, or 
his delivery (after escaping from his bail) by the authorities of another 
State on the requisition of the governor, when the demand does not seem to 
be predicated on the same charge, does not discharge his bail ; their remedy 
in such case, it seems, is by application for habeas corpus. 

3. Judicial notice taken of sheriffs—The courts are bound to know judicially who 
are the sheriffs of the several counties in the State. 


ApprEAL from the Circuit Court of Tuskaloosa. 
Tried before the Hon. Grorce D. SHoRTRIDGE. 


ABIJAH INGRAM, one of the appellants, having been arrested 
on a charge of horse-stealing, and required to give bond for 
his appearance at the next term of the Circuit Court to an- 
swer the charge, thereupon entered into the required bond, 
with his co-appellants, Isbon Ingram and William W. Thomp- 
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son, as his sureties. At the next term of the court, judgment 
nist was rendered against the defendant and his sureties for 
their default, and on this judgment a scire facias was issued, 
which was returned executed as to Isbon Ingram, and not 
found as to the others; and an alias scire facias was subse- 
quently issued, which was executed on said Thompson, and 
returned not found as to Abijah Ingram. After one continu- 
ance of the cause by the defendants who had been served with 
process, they filed three pleas to the sci. -fa.; the first of 
which was nul tic! record, and the other two were as follows: 

“2. Thatafter the said Abijah Ingram had been arrested by 
virtue of a warrant, upon a charge of horse-stealing, and the 
court of inquiry had duly investigated the said charge, and 
had taken the bond specified in the scire facias, and discharged 
the said Ingram,—representations being made to the said 
court of inquiry by ———— that the sureties on the said bond 
were insufficient, thereupon issued another warrant, directed 
to any lawful officer, commanding him to arrest said Ingram 
again on the identical charge upon which he had given bond 
and been discharged as aforesaid ; by virtue of which said 
warrant, the sheriff of the county aforesaid attempted to re- 
arrest the said Ingram while in the custody of his bail, and 
in said attempt caused him to break from their custody and 
escape ; which discharged the said defendants from all lia- 
bility on the bond aforesaid. 

“3. And the defendants, by leave of the court, further 
say, that in a short time (to-wit, about two months) after 
the escape of said Ingram, and before the execution of the 
sci. fa. as aforesaid, and just after the term of the court 
to which he was required to appear, on application to H. W. 
Collier, governor of the State of Alabama, he (the said Col- 
lier) made a demand on the governor of the State of Louisiana 
for the body of said Ingram; and by virtue of said demand, 
the said Ingram was taken, and delivered to one Robert P. 
Blount, the agent appointed by the governor of the State of 
Alabama, and brought back to said State of Alabama; there- 
by depriving said defendants of the power to secure and 
deliver up the said Ingram, if in fact they were bound to do 
so: the said Ingram being thus placed in the custody of the 
law, discharged the said defendants from all obligation on 
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the bond aforesaid, which they are now ready to verify,” &e. 
The court sustained a demurrer to the second and third 
pleas, and its ruling in this behalf is now assigned for error. 


BE. W. Peck, for the appellants, made these points :— 

1. The second plea set up a good defence as to the bail, 
because it showed that the State, on her part/had violated 
the contract between her and them, and thereby discharged 
them from their undertaking.—Code, §§ 3676, 3678, 3685; 
Martin v. Chapman, 5 Port. 344 ; The People v. The Judges 
of Onondaga Common Pleas, 1 Cowen’s R. 54; Flack v. 
Eager, 4 Johns. 185. 

2. The third plea, also, shows a good defence—that the 
State prevented the bail from surrendering their principal, 
and thereby discharged them.—Code, § 3685 ; Pharr & Beck 
y. Bachelor, 3 Ala. 245. 

3. The judgment against the principal is erroneous, because 
the record does not show that the two returns of nihil as to 
him were made by an officer of the county in which the under- 
taking of bail was entered into ; and therefore the judgment, 
being an entire thing, must be reversed as to all the parties. 
Code, § 3697; Earle, adm’r &c., v. Reid, 25 Ala. 463. 


M. A. Batpwin, Attorney General, contra. 


CHILTON, C. J.—1. The pleas demurred to (Nos. 2 and 
3) are clearly bad. The magistrate, having caused the de- 
fendant, Abijah Ingram, to be arrested under his warrant, 
having examined the case, and taken from the prisoner a bail 
bond for his appearance at court, had no authority again to 
cause him to be re-arrested for the same offence, upon the sup- 
position that the bail were insufficient. His proceedings in 
issuing his subsequent warrant were irregular, and furnish no 
ground of defence to the bail, and would have furnished none, 
had the principal been arrested under it, much less when it 
merely operated to induce the principal to break from the 
custody of his bail. 

2. That the principal, after he had escaped from his bail, 
as above stated, was demanded hy the governor of this State 
of the authoritics of Louisiana, and was delivered to the 
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agent of the Alabama governor, and brought back to this 
State, is no discharge of the bail. It does not appear that 
the principal was in the custody of the governor’s agent, upon 
a demand predicated on the charge which he was bound to 
appear and answer in the Circuit Court by this bond. Von 
constat, that it was not upon another charge—one upon which 
he might well have been arrested. It could not be main- 
tained that a party who is out on bail for one offence could 
not be arrested for another by the State—that his being, in 
legal contemplation, in the custody of his bail, should place 
him beyond the reach of arrest, and thus purchase for him an 
exemption from trial for other criminal offences. 

We think, where the party is arrested by subsequent pro- 
cess, while in the custody of his bail, and his person is thus 
transferred to the custody of the law, to answer other offen- 
ces, the writ of habeas corpus to bring the prisoner up for 
trial, or to be surrendered up in discharge of the bail, fur- 
nishes an adequate remedy. Such subsequent arrest, in our 
opinion, is no discharge of the bail. 

8. We are bound judicially to know who are the sheriffs 
of the several counties.—1 Green. Ev. §6. There appear to 
be two returns of nzhil by the sheriff of Tuskaloosa county, 
where the recognizance was entcred into and the proceeding 
was pending. 

Judgment affirmed. 








MICKLE vs. THE STATE. 


[INDICTMENT FOR LARCENY FROM A DWELLING-HOUSE. ] 


1. Circumstantial evidence in criminal cases —To warrant a conviction in a crim- 
inal case, where the circumstances are inconclusive in their character—i. e. 
such that, admitting all they tend to prove, the guilt of the accused is still 
left wholly uncertain, or dependent upon some definite probability—they 
must be so multiplied as to increase the probability to an indefinite extent 
beyond the reach of mere calculation ; but this principle does not apply.to 
circumstances of a conclusive character, and therefore, before the appellate 
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court can determine that the primary court erred in refusing « charge 
which asserted the principle generally, the record must show that the evi- 
dence was confined to facts entirely inconclusive in their tencency. 

2. The true test is, not whether the circumstances proved produce as full con- 

‘ viction as the positive testimony of a single credible witness, but whether 
they produce moral conviction to the exclusion of every reasonable doubt. 


From the Circuit Court of Butler. 
Tried before the Hon. C. W. Rapier. 


THE appellant (George Mickle) was indicted in the Circuit 
Court of Conecuh, at its Spring term, 1855, for larceny from 
a dwelling-house; and on his application the venue was 
changed to Butler county. The bill of exceptions states, that 
the “proof relied on by the State for a convicticn, and all - 
the proof in thé cause tending to show the defendant’s guilt, 
was purely circumstantial ; and upon this state of proof, the 
defendant’s counsel, among other charges, asked the follow- 
ing ” :— 

“1, That it is necessary, in every criminal case, that the 
evidence should be of such a conclusive nature and tendency, 
as to exclude every single reasonable doubt of the prisoner’s 
guilt from the minds of the jury, or they cannot convict him.” 

“4, That before the jury can convict the defendant, they 
must be satisfied that the circumstances are of such a ten- 
dency, and of so conclusive a character, as to make the 
probabilities of the defendant’s guilt exceed all limits of an 
arithmetical or moral nature.” 

“6, That in no case ought the jury to convict the defend- 
ant upon circumstantial evidence, unless their minds are as 
fully convinced of his guilt, as they would be if the fact of 
his stealing the money had been sworn to before them by at 
least one credible witness.” 

The court gave the first charge, but refused the others ; 
and these refusals, which were excepted to, are now assigned 
for error. 

Warts, Jupcre & Jackson, for the appellant. 


M. A. Baupwin, Attorney General, contra. 


GOLDTHWAITE, J.—When the circumstances are such 
that, admitting all they tend to prove, the guilt.of the accused 
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is left wholly uncertain, or dependent upon some definite prob- 
ability only, they are said to be inconclusive; and although 
it is admitted by Mr. Starkie that mere coincidences may be 
so numerous as, by the force of multiplied probability, to 
excluae ali reasonable doubt, he says that “this can never 
happen in the absence of circumstances of a conclusive ten- 
dency, uniess the probability be increased to an indefinite 
extent beyond the reach of mere calcuiation.”—1 Stark. Ev. 
(4 Amer. edit.) 508. Cases of this character stand upon the 
doctrine of chances, and can seldom (if ever) occur in practice; 
and as ike record does not show that the evidence was con- 
fined to facts entirely inconclusive in their tendency, we can- 
not say that the court erred in refusing to give a charge which 
was applicable alone to circumstances of that character. 

We think, also, that the second charge was properly refused. 
It is impossible to define what amount of evidence will 
amount to proof, as it necessarily depends upon the effect it 
produces upon the mind. The true test, in criminal cases, is, 
whether the circumstances, proved produce moral conviction 
to the exclusion of every reasonable doubt; and if this result 
is caused by the evidence, it can make no difference, whether 
the testimony which leads to it is positive or circumstantial. 
We think that the former is more satisfactory to a majority of 
men than the latter, and there are many upon whose minds 
positive evidence of the lowest degree would produce a fuller 
conviction, than any circumstantial testimony which was not 
absolutely demonstrative ; but because the same amount of 
conviction may not be produced, it does not necessarily fol- 
low, that the mind of the juror may not be so thoroughly 
convinced that he would act upon the conviction in matters of 
the highest concern and importance to himself. It is not easy 
for any one to compare the relative force of the two kinds of 
evidence, and say whether the testimony of one witness, swear- 
ing positively to the co:.:mission of the crime, would not be 
more conclusive than the facts proved from which guilt was 
simply to be inferred. Mr. Starkie, it is true, has intimated 
that the force of circumstantial testimony adequate to convic- 
tion should not be inferior to the positive evidence of a single 
credible witness (1 Stark. Ey. 514); but we have found no 
adjudged case which supports him, and if this is the law, the 
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consequence would be, that in a large class of cases, the jury 
would be driven into mere speculation as to the effect which 
evidence different from that before them would produce upon 
their minds. The jury here were told by the-judge, that they 
must not convict, unless the evidence was so conclusive in its 
character as to exclude from their minds every reasonable 
doubt as to the guilt of the prisoner; and we think he laid 
down the true test. If the charge requested had been given 
in connection with this, the proposition would have been as- 
serted, that although the evidence excluded every reasonable 
doubt as to guilt, yet if it was not as conclusive as the testi- 
mony of a single credible witness, it was not enough ; and in 
that shape it could hardly be supported. 
Judgment affirmed. 


SMITHERMAN vs. THE STATE. 
es 
[INDICTMENT FOR LIVING IN ADULTERY.] 
1, Adultery and fornication distinct offences—Under the statute of this State 
(Code, § 3231; Clay’s Digest, p. 431, § 5) adultery and fornication are dis- 
tinct offences ; and therefore, under an indictment for adultery, containing 


but a single count, no conviction can be had, if the evidence shows that 
both the parties were unmarricd. 


From the Circuit Court of Bibb. 
Tried before the Hon. Ropert Dovucuerty. 


THE appellant, Noah Smitherman, and one Tempe Manerd, 
a free mulatto woman, were indicted at the Fall term, 1850, 
of the Circuit Court of Bibb, for living together in adultery; 
the indictment containing but a single count. The appellant 
being on trial alone, the State introduced evidence showing 
the fact of the illicit connection existing between him and the 
said Tempe within the time covered by the indictment, and 
it was further proved that both of them were unmarried at 
the time. “The court thereupon charged the jury, among 
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other things, that although the defendant and said Tempe 
were both single and unmarried persons, they could be found 
guilty of living together in fornication under the indictment”; 
to which charge the defendant exccpted, and he now assigns 


it for error. 


I. W. Garrort, for the appellant, contended, that adultery 
and fornication are essentially distinct offences in their na- 
tures, and are so recognized by the statute ; and that under 
an indictment for adultery the defendant cannot be convicted 
of fornication. He cited Clay’s Digest, p. 431, § 3; The 
State v. Hinton, 6 Ala. 864; Hull v. Hull, 2 Strob. Eq. 174; 
4 Black. Com. 64; The State y. Lash, 1 Harr. (N. J.) 380; 
Commonwealth v. Lafferty, 6 Gratt. 672. 


M. A. Batpwiy, Attorney General, contra, cited Hinton 
and Watson v. The State, 6 Ala. 864. 


CHILTON, C. J.—The statute has disjoined the offences 
of adultery and fornication, by declaring that, “if any man 
and woman live together in adultery, or fornication,” &c. 
(Code, § 3231); and while it is true they both involve an illicit 
cohabitation between the sexes, yet we are of opinion, that 
upon an indictment for adultery, a party cannot be convicted 
of fornication. To constitute the crime of adultery, one of 
the parties, at least, must be married, as it imports a viola- 
tion of the marriage bed. We must, therefore, consider this 
indictment as though the fact of marriage had been averred. 
In such case, the marriage must be established by strict proof, 
as in case of bigamy, and on failure to make such proof, the 
party would, of course, be entitled to an acquittal. Suppose 
such an acquittal; would this be a bar to a subsequent in- 
dictment for fornication? We are clearly of opinion that it 
would not, and so it was Cecided in The State v. Cowell & 
Williams, 4 Ired. L. 231. 

We concede that they may be united in the same indict- 
ment by different counts, being offences of kindred character, 
and punishable alike; but, in the absence of a count for for- 
nication, the party cannot be convicted of that offence upon 
an indictment for adultery. In such case, there is a fatal 
variance between the offence charged and that proved. It 
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will not do to say, they both import illicit sexual commerce, 
and therefore under an indictment for the one the party may 
be found guilty and punished for the other. The larceny of 
a white and of a black horse equally imports the felonious 
taking and carrying away of the personal goods of another ; 
but it would hardly be contended by any one, that upon an 
indictment for stealing the one, the prisoner could be convicted 
for stealing the other. In Plunket v. The State, 2 Stew. R. 
11, it was held, that where the statute described more objects 
of larceny than one, the legislature are to be understood as 
mentioning them in contradistinction to each other, and an 
indictment must be framed according to the particular facts, 
even though one of the descriptive terms may be sufficiently 
comprehensive to include all; and the court adds, that “ be- 
fore the defendant receives the statutory punishment, he must 
be found guilty on an indictment charging the particular 
offence which he has committed”;—citing Stark. Cr. Pl. 214, 
249; 2 Hale’s P. C. 182-3; 2 Hawk. 480, 486, 615, 616; 3 
Chitty’s Cr. L. 737; 2 East, p. 576. 

It is my individual opinion, that the term adultery, as used 
in our Code, should be construed with reference to the sub- 
jects-matter with which it stands connected. When used 
with reference to divorce, it is to be taken in the canonical 
sense of that term, and embraces the infidelity of the husband 
to his wife, in his illicit sexual commerce with another woman, 

_whether married or single, and so of the wife; but when con- 
sidered with reference to the criminal law, it imports such sex- 
ual intercourse as violates another man’s bed—as may entail a 
spurious issue upon the defrauded husband—‘ carnal knowl- 
edge of another man’s wife,” as defined by the civil law.— 
Woods’ Inst. 272. Such appears to be the sense in which it 
was used in the Mosaic law, which punished it with death,— 
“the man because he hath humbled his neighbor’s wife” (Deut. 
xxii, 23, 24, 29); and the sense in which lexicographers 
regard it.—See the word in Johnson’s, Walker’s and Web- 
ster’s Dictionaries ; also, Lewis’ Cr. Law, pp. 41-48; 3 Arch. 
Cr. Pl. (edit. 1853), p. 615. 

In The State v. Pearce, 2 Black. R. 318, it was held, thatif a 
man have criminal intercourse with a married woman, it was 
adultery, and not fornication. So, in The State v. Lash, 1 
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Harr. R. 380, it was held by the Supreme Court of New Jer. 
sey, that an indictment charging a married man with adul- 
tery, in having criminal connection with an unmarried woman, 
should be quashed, as not constituting a good indictment for 
that offence. On the other hand, it seems to be settled as 
law in Pennsylvania, resulting, however, rather from an early 
practice which obtained in that State, than from the delibe- 
rate conviction of the courts as to the correct rule, that both 
parties must be married, or the crime would be fornication. 
2 Dall. R. 124; 1 Yeates 6; 1 Ashm. 269. 

In the case before us, it was distinctly proved that neither 
of the parties was married. The indictment contains a single 
count for adultery. The judge charged, that if the parties 
lived together in illicit cohabitation, they might be convicted 
of fornication ; and the jury thereupon found the defendant 
guilty in manner and form as charged in the indictment. An 
intimation is given in The State v. Hinton and Watson, 6 Ala. 
864, that a conviction for fornication could be had upon such 
indictment ; but in that case there was a count upon each 
offence, and the jury found a general verdict. We are of 
opinion that the charge of the court was erroneous, being 
inconsistent with the law as we have above laid it down. 

The sentence of conviction must, therefore, be reversed, and 


the cause remanded. 





SALOMON vs. THE STATE. 


[INDICTMENT FOR SETTING UP, OR BEING CONCERNED IN SETTING UP, OR CARRYING 
ON A LOTTERY.] 


1. Form of indictment prescribed by Code, sufficient—An indictment in the form 
prescribed by the Code (No. 73, p. 707), which charges that the defendant 
“set up, or was concerned in setting up, or carrying on a lottery, without 
the legislative authority of this State,” is sufficiently certain and definite on 
motion to quash. 

2. Selling tickets in foreign lottery, as agent, is within the statute-—Any person who 
sells in this State any lottery ticket, for or on behalf of any agent, con- 
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ductor, manager, or proprietor of any lottery which has been set up in this 
State, or in any other State or country, without the legislative authority of 
this State, and the prizes in which, at the time of the sale of the ticket, 
have not been actually distributed, is “concerned in carrying on’ such 
lottery, and therefore guilty of a violation of the statute, (Code, § 3254.) 

. Charge making conviction depend on proof of agency alone, erroneous—A charge 
which instructs the jury, that the case for, the State is made out by proof 
that “ the defendant is the agent” of the persons carrying on any lottery 
not authorized by our statute laws, is erroneous, because it relieves the 
State from proving that the defendant, within one year before the finding 
of the indictment, and within the county in which it was preferred, had 
done an act which amounts to a violation of the statute. 


i) 


From the City Court of Mobile. 
Tried before the Hon. ALEx. McKinstry. 


THE indictment in this case, which was found at the special 
May term, 1855, of the City Court, was as follows :— 

“The grand jury of said county charge, that, before the 
finding of this indictment, A. M. Salomon set up, or was con- 
cerned in setting up, or carrying on a lottery, without the 
legislative authority of this State, against the peace,” &e. 

The bill of exceptions states, that the defendant, at the 
trial, ‘moved to quash the indictment, 1st, for want of cer- 
tainty ; 2dly, because it should have set forth the name of the 
lottery, or so described the lottery, if the name was unknown, 
as to have enabled the defendant to prepare his defence ; and, 
3dly, because it is insufficient. This motion was refused, and 
the defendant thereupon excepted.” 

“The proof was, that the defendant had sold Maryland 
lottery tickets, Havana lottery tickets, and Georgia lottery 
tickets ; but there was no proof of his connection with said 
lotteries, or either of them, except that he vended the tickets. 
The court charged the jury, Ist, ‘If you believe that defend- 
ant is the agent of the persons carrying on either of the 
lotteries testified to, the State has made out its case’; 2dly, 
‘If you believe that the defendant is shown to have been 
engaged in the business of selling lottery tickets of a lottery 
to be drawn, it would amount to being concerned in carrying 
on such lottery.’ To these charges the defendant excepted, 
and asked the court to charge the jury, that selling lottery 
tickets alone, or buying and selling lottery tickets, does not 
constitute the offence of being concerned in setting up or 





Se a nA RMR nl at 


a 





28 ALABAMA. 





Salomon y. The State. 





carrying on a lottery; which charge the court refused, and 
the defendant excepted.” 

These several rulings of the court are now assigned for 
error. 


R. H. Situ, and Mannine & WALKER, for appellant : 

1. The mere fact of being the agent of a person who carries 
on a lottery out of the State, is not a violation of the statute. 
Yates & McIntyre v. O’Neale & Smith, 3 Gill & J. 253, 
The charge would seem to apply to any agency, though it had 
no relation to a lottery. 

2. The mere act of vending tickets in a foreign lottery is 
not an offence against the statute—Mount & Wardell v. 
Waite, 7 Johns. 440. The statute is penal, and cannot be 
extended by construction. Selling tickets is a different thing 
from carrying on, or being concerned in carrying on the lot- 
tery : one may sell tickets, and yet have no concern in carry- 
ing on the lottery. Again, the statute only relates to lotteries 
in this State——See Smith’s Commentaries on Statutes, $$ 743, 
746, 747; Scribner and Barker’s cases, 2 Gill & J. 246. 

3. To show error in the first charge, see 21 Ala. 9. 


M. A. BaLpwin, Attorney General, contra: 

1. It was not necessary for the indictment to allege that 
the lottery was within this State, nor that it should be speci- 
fied by name.—Commonwealth vy. Clapp, 5 Pick. 41; Com- 
monwealth v. Hooper, ib. 43. 

2. The prohibition of the statute extends to all lotteries 
not authorized by a law of this State, or of the United States. 
Commonwealth v. Dana, 2 Mete. 338; The People v. Stur- 
devant, 23 Wend. 420 ; Hunt v. Knickerbacker, 5 John. 332. 

3. The selling of tickets in lotteries not authorized by the 
laws of this State, is a participation in the carrying on of such 
lotteries, and therefore indictable. In the commission of 
crimes, a party is guilty either as principal or accessory ; but 
in misdemeanors (as in treason) there are no accessories 
—all are principals.—1 Chitty’s Criminal Law, p. 261 ; 
1 Archb. (by Waterman), pp. 11 to 17; 3 Pick. 29; 2 B. 
Mon. 417; 3 Wash. C. C. R. 238. Whatever constitutes 
one an accessory before the fact in a felony, renders him lia- 
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ple as a principal in misdemeanors.—State v. Westfield, 
1 Bail. 182; 12 Wheat. 475. Books kept in relation to pro- 
ceedings respecting a lottery, have been held materials for a 
lottery — Commonwealth v. Dana, supra. No action could 
be maintained on a contract made for the sale here of tickets 
in a lottery not authorized by our law.—5 Johns. 326 ; 
2 A. K. Marsh. 187; 2. 209. 


RICE, J.—Section 3254 of the Code is in the following 
words : 

“Any person setting up, or concerned in setting up, or 
carrying on any lottery, without the legislative authority of 
this State, must, on conviction, be fined not less than one 
hundred, or more than two thousand dollars.” 

The form of an indictment under this section, is given on 
page 707 of the Code. That form has been followed in this 
case ; and the indictment is sufficient—The People v. Stur- 
devant, 23 Wend. Rep. 418; Commonwealth v. Dana, 
2 Metc. Rep. 329. 

It is a sound principle, “ that no person be adjudged guilty 
of an offence, unless it be created and promulgated in terms 
which leave no reasonable doubt of their meaning. It is 
more consonant to the principle of liberty, that a court should 
acquit when the legislature intended to punish, than that it 
should punish when it was intended to discharge with impu- 
nity.”—The Schooner Enterprize, 1 Paine’s Rep. 32 ; Smith’s 
Com. on Statutes, 861, § 747. 

But there can be no doubt, that any person who sells, in 
this State, any lottery ticket, for or on behalfof any agent, 
conductor, manager, or proprietor of any lottery which has 
been set up in this State, a sister State, or a foreign State, 
“without the legislative authority of this State”, and the 
prizes in which, at the time of the sale of the ticket, have not 
been actually distributed, is concerned in carrying on a lot- 
tery “without the legislative authority of the State”, and a 
violator of section 8254 of the Code. In the consideration 
and trial of an indictment found under this section, the laws 
of a sister State, or of a foreign State, authorizing lotteries 
to be set up and carried on, have no force whatever. Such 
laws cannot, upon the principle of comity, or upon any other 
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principle, be regarded as impairing or annulling any pro- 
vision of our criminal code, or as conferring upon any person 
authority to violate with impunity any provision thereof. 
Commonwealth v. Burns, 4 J. J. Marsh. Rep. 177; Common- 
wealth v. Dana, supra; The People v. Sturdevant, supra. 

Any other construction of section 3254 of our Code, would 
fall little short of a repeal of at least one of its material pro- 
visions, and would permit the proprietors, managers, and 
agents of the authorized lotteries of every State and sove- 
reignty on earth, with impunity, to offer and sell in this State 
all their tickets. The legislature certainly knew that there 
could not be a “ carrying on” a lottery, without the sale of 
tickets, which means the sale of chances. The manifest de- 
sign of the section was, to suppress, within the limits of this 
State, all lotteries not authorized by our own statute law ; 
and to prevent (among other things) the sale of any tickets 
in such lotteries, and thus destroy the evils resulting from 
that species of gambling. 

The proposition asserted in the first charge given by the 
court, is, that proof that the defendant is the agent of the 
persons carrying on any lottery not authorized by our statute 
law, makes out the case for the State. This charge cannot 
be sustained. It relieved the State from proving that, within 
one year before the finding of the indictment, the defendant 
had done an act in the county in which the indictment was 
preferred, which amounted to a violation of section 3254 of 
the Code. Although he was agent, yet, if he had done no 
act, nor participated in any, contrary to law, in the county in 
which the indictment was preferred, within one year next 
before it was preferred, he ought not to have been convicted. 
Code, §§ 3374, 3514. 

For the error in the first charge of the court below, above 
pointed out, its judgment is reversed, and the cause re- 
manded. 
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DALE anp UNDERWOOD vs. THE STATE. 


[INDICTMENT FOR GAMING.] 


1. Room in second story, rented and occupied as sleeping apartment, not necessarily within 
prohibition of statute, because lower story is used by another for sale of spirituous liquors. 
A room on the second floor of a two-storied house, rented and occupied by 
the defendant as a sleeping apartment, is not brought within the prohibition 
of the statute, by the mere fact that the lower story is used by another per- 
son for the sale of spirituous liquors. 


From the Circuit Court of Marengo. 
Tried before the Hon. Rospert DouGHERTY. 


TuIs indictment was found at the Fall term, 1854, against 
Thomas J. Dale, Berry G. Underwood, Edward F. Martineer, 
and William Mobley, and was in the general form allowed 
by the Code. Mobiey was not taken, and a nolle pros. was 
entered as to Martineer ; the other two defendants were tried 
jointly, and were convicted. The bill of exceptions states, 
that the State proved, on the trial, “that the defendants 
played cards in the said county of Marengo, within twelve 
months before the finding of the indictment, in a room used 
and occupied solely by defendant Dale as a sleeping room; 
that said room was one of three rooms in the second story of 
a house in the town of Demopolis ; that said house was rented 
at the time by one Martinecr, and said room in which the 
playing took place had been rented by said Martineer to said 
Dale, who, at the time of said playing, was occupying it. It 
was in proof also, that said Martineer used the lower story 
of said house as a family grocery ; that in said house he kept 
and sold spirituous and vinous liquors, but not by retail; and 
that the playing took place when he so kept the house, and 
sold vinous and spirituous liquors, &c. On this state of facts, 
there being no conflict in the proof, the court charged the 
jury, that, if they believed the evidence, they must find the 
defendants guilty ; to which charge the defendants excepted,” 
and they now assign it for error. 


No counsel appeared for the appellant. 
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M. A. Batpwin, Attorney General, contra. 


GOLDTHWAITE, J.—If it be conceded that if the de. 
fendant had played in the lower story of the house he would 
have been guilty under the law (Code, § 3243), it does not 
follow that playing in a different part of the same house 
would necessarily, and under all circumstances, fall within 
the section referred to. If separate parts of the same build- 
ing were disconnected, and appropriated to distinct and 
separate uses, it would be the same, in law, as if they were 
two buildings, so far as this offence is concerned ; and where 
the playing takes place in a room, rented and occupied hy 
one person for a sleeping apartment, in the second story of a 
house, the fact that the first story is used by another person 
to sell vinous and spirituous liquors in, does not, of itself, 
make the part which is appropriated to such separate purpose 
partake of its character, so as to warrant a conviction of 
either of the offences in the indictment. 

Judgment reversed, and cause remanded. 





LONG vs. THE STATE. 


[INDICTMENT FOR RETAILING SPIRITUOUS LIQUORS WITHOUT LICENSE. ] 


1. License laws not revenue measures—The several provisions of the statutes of 
this State authorizing licenses to retail, are not merely revenue laws: the 
payment of the prescribed tax, is only one of the pre-requisites to obtaining 
a license, and the other provisions of the statute (as to producing certifi- 
cate, giving bond, and taking oath prescribed) show that the legislature 
considered it a dangerous privilege, the abuse of which they were intended 
to guard against. 


2. License to one partner no authority to co-partner or partnership.—Although a license 


may be granted to a partnership, upon cach partner complying with the 
requisitions of the statute as to certificate, oath, &c.; yet a license to one 
partner individually confers no authority upon his co-partners or the 
firm. 


From the Circuit Court of Butler. 
Tried before the Hon. C. W. Rapier. 
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Tus indictment, which was found at the Fall term, 1854, 
was in the general form prescribed by the Code (§ 1059) for 
“retailing spirituougliquors without a license.” On the trial, 
the State introduced evidence “tending to show that the de- 
fendant retailed in the town of Greenville in said county, 
between the 24th March, 1854, to within a few days of the 
Fall term of the Circuit Court. The defendant then showed 
by evidence, that in December, 1853, one Isaac Y. Smith ob- 
tained from the Probate Court of Butler a license, in due 
form, authorizing him to retail in the town of Greenville for 
twelve months from the issuance of said license; that said 
Smith, soon after obtaining license as aforesaid, commenced 
retailing, and continued to do so until the 24th March, 1854; 
that at this period the defendant purchased from said Smith 
the larger interest in his retailing establishment, the whole 
capital being less than $500, and said Smith retaining an in- 
terest therein to the extent of $137; that said defendant, 
from the time of his said purchase until shortly before the 
Fall term of said court, 1854, personally conducted the busi- 
ness of the establishment, supplying it with liquors from the 
profits of the concern, and retailing them out, and was in- 
terested in the profits in proportion to his interest in the 
establishment ; that said Smith, from the time of the sale to 
defendant, had no ostensible connection with the establish- 
ment, but continued interested therein as a partner to the 
extent of the interest he had retained, until shortly before the 
Fall term of said court, 1854; and that while the defendant 
was such partner of Smith, the retailing proved by the State 
took place. The proof showed, also, that the only retailing 
done by the defendant, between said 24th March, 1854, and 
shortly before said Fall term of said court, was done in the 
town of Greenville, in the house which had been and was 
occupied by said Smith, the partner of said defendant, at the 
time the partnership began, and at but one place in said 
town. There was no proof showing the number of inhabi- 
tants in said town of Greenville.” 

“Upon this proof, the court charged the jury, that if they 
found the facts as herein set forth, the defendant was guilty, 
and, if guilty, they must assess a fine of at least thirty dollars 
against him.” The defendant excepted to each part of this 
charge, and he now assigns the same for error. 

3 
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Warts, JupGE & JAcKsoN, for the appellant : 

Smith’s license authorized him to reiail at one place in the 
town of Greenville, either by himself, 6r through a clerk or 
agent, for the term of one year. It certainly cannot be con- 
tended, that a licensed retailer cannot lawfully employ a 
clerk or agent to vend his liquors. But each partner is the 
agent of the other, in all business within the scope of the 
partnership: each act of retailing by the defendant, was, at 
the same time, the act of Smith. It was certainly a legal act 
in Smith, and it must be equally a legal act in Long ; for the 
same act cannot, at one and the same time, be both legal and 
illegal. This is not the case of a sale or transfer of a license. 
Each act of the defendant in selling, was also the act of 
Smith, for which, but for his license, Smith might have been 
indicted. To say that Long is liable because, by virtue of 
the partnership, he is principal with Smith as well as agent, 
involves this absurdity: Long acts both as principal and 
agent; each act, as agent, is lawful, but at the same time, as 
principal, unlawful. 


M. A. Batpwin, Attorney General, contra: 

Tlie statute does not deem every one a fit person to be en- 
trusted with the dangerous privilege of selling spirituous 
liquors. It requires cach applicant for a license to produce 
a certificate of good moral character, to give bond, and ‘to 
take and subscribe a stringent oath; and it confines the privi- 
lege “to the person alone to whom the license is granted.” 
Code, §§ 398, 1056, 1057. The right to retail, thus conferred, 
is a personal trust, and cannot be delegated or transferred. 
Commonwealth v. Branamon, 8 B. Mon. 874; Godfrey v. 
The State, 5 Blackf. 151; Lewis v. The United States, 
1 Morris (Iowa) 199. 


RICE, J.—Section 398 of the Code expressly declares, 
that a license for retailing must be confined to one place only 
in the county, and “ to the person alone to whom the license is 
granted.” 

Section 1056 declares, that no such license must be granted, 
“unless the applicant produce to the judge of probate of his 
county the recommendation of six respectable freeholders or 
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householders thereof, residing within five miles of such appli- 
cant, stating that they are acquainted with him, that Ke is 
possessed of a good moral character, and in all respects a 
proper person to be licensed.” 

Section 1057 provides, that “the applicant must also, be- 
fore obtaining his license, take and subscribe the following 
affidavit: “I do solemnly swear, that I will not sell any 
vinous or spirituous liquor to, or sell to, or purchase from, 
any slave, any article or commodity, without the permission 
of the owner, master, or overseer, of such slave ; and that I 
will not knowingly suffer the same to be done by my partner, 
clerk, agent, or any other person, upon or about my prem- 
ises, if in my power to prevent the same; and further, that I 
will not allow any gaming of any kind to be carried on, on 
or about my premises, ¢f in my power to prevent the same.” 

Section 397, makes the additional requisition, that the ap- 
plicant for a license to retail in a city, town, or village hay- 
ing less than five hundred inhabitants, shall pay as State tax 
thirty dollars, before obtaining his license; and requires a 
higher price as State tax to be paid for a license to retail in 
a city, town, or village having a larger number of inhabi- 
tants. 

Section 399 provides, that on a conviction for selling spirit- 
uous or vinous liquor without a license, the person convicted 
must be fined not less than the State tax, as fixed in section 
397, for such license, and may be imprisoned by the court, not 
exceeding sixty days. 

Section 1060 declares, that no person must obtain a judg- 
ment in any court of this State, upon any account, any item 
of which is for vinous or spirituous liquor in less quantities 
than one quart, without produciiy to the court a license 
showing his authority to retail at the date of such item. 

Section 1 declares, that the singular includes the plural, 
and the plural the singular. 

Section 1058 defines the meaning of retailers and retailing. 

The foregoing are the only provisions of our statute law, 
which we think have any bearing on the questions to be de- 
cided in the present case ; and looking at all these provisions 
together, we think it clear, that the law authorizing licenses 
to retail, is not merely a revenue measure. The payment of 
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the prescribed tax, is only one of the pre-requisites to obtain- 
ing such license. The other pre-requisites show that the 
legislature deemed the privilege of retailing so dangerous, 
that it was not to be entrusted to any person, until he was 
properly recommended, nor even to such person, until he be- 
came bound by oath in writing to perform the obligations set 
forth in the prescribed affidavit. 

We concede that a license may be granted to a partner- 
ship, upon a compliance with the law by its members. No 
greater amount would have to be paid for such license, than 
for a license to a single individual. Yet, before it could law- 
fully be granted, it would be necessary that each member of 
the firm should produce the prescribed recommendation, and 
take and subscribe the prescribed affidavit. We also concede, 
that when a license has been granted to an individual, he may 
exercise the privilege it confers, by his clerk, or agent; for 
the acts of his clerk, or agent, are, in law, his acts, and no- 
thing more. And so, when a license has been granted to a 
partnership, the firm may exercise the privilege it confers, by 
its clerk, or agent ; for the acts of its clerk, or agent, are, in 
law, its acts, and nothing more. The clerk, or agent, is en- 
tirely under the control and superintendence of the principal. 
But one partner is not the mere clerk, or mere agent, of his 
copartner, nor entirely under his control and superintend- 
ence. Each partner has rights and powers, and is subject to 
responsibilities, which do not attach nor appertain to a mere 


clerk or agent. 
A license to retail affords protection only for those acts, 


which, in law, are merely the acts of the person to. whom it 
was granted. If it is granted to an individual, it affords 
protection only for those acts which, in law, are merely his 
acts as an individual. If it is granted to a partnership, it 
affords protection only for those acts, which, in law, are the 
acts of the firm. A license to an individual cannot be a 
license to a partnership. 

This construction allows some effect to each of the various 
provisions of the Code above cited ; and any other construc- 
tion would annul the explicit declaration, contained in section 
398, that a license to retail shall be confined “to the person 
alone to whom the license is granted.” 
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The evidence in the present case shows, that Long was not 
the mere agent or clerk of Smith, but that in retailing he 
acted as the partner of Smith, and was in fact such partner. 
If the acts of Long can be regarded as binding upon Smith, 
it is only because they are the acts of the firm. They are not 
the mere acts of Smith, but are either the acts of Long alone, 
or of the firm. Suppose Long retailed on a credit, and should 
sue upon an account for the liquor thus retailed, either in his 
own name or in the name of the firm; and suppose the 
defendant in that suit should rely for his defence on the 
provisions of section 1060 of the Code, above cited ; it is 
clear, the defence in that case would be good, because the 
license does not show any authority to retail, either in Long, 
or in the firm of Smith & Long. 

We are satisfied that there is no error in either of the 
charges of the court below. The correctness of the last 
charge is manifest from the mere reading of sections 397 
and 399 of the Code above referred to. 

The judgment is affirmed. 





FRANK et at. (staves) vs. THE STATE. 


[INDICTMENT AGAINST SEVERAL SLAVES FOR THE MURDER OF ANOTHER SLAVE.] 
. 

1. Admissibility of defendant's declarations —On the ivial of several slaves under an 
indictment for the murder of another slave, a witness for the State (one B.) 
testified, that he came up with the defendants immediately after the fight, go- 
ing towards the house of onc W.; that one of them was bleeding profusely 
froma wound on the back of his head; that on his inquiring how it happened, 
Frank gave him a false account of the fight, and said that the deceased (who 
had gone of wounded, and afterwards died from the effects of the wounds) 
was not much hurt, and had gone home, “ and witness said that he evidently 
tried to conceal the fact that any serious hurt had been done to any one in 
the light ;” that he continucd the conversation until he got to W.’s house, 
and witness then went in and brought W. out into the yard where the ne- 
grocs were. W. was afterwards introduced as a witness by the prisoners, 
and testified, that he canie out immediately upon B.’s going into the house, 
and that B, came back into the yard with him; “and the prisoners then of- 
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fered to prove by him, that when he came out, Frank, in reply to uestions 
propounded by him, made a full and fair statement of all that occurred in 
the fight—the wounds which he had inflicted upon the deceased, the man- 
ner in which the fight had been brought about, and the way in which he had 
been wounded.” Ji/éeld, that these declarations were admissible evidence for 
the prisoners, being a continuation of the conversation commenced with B., 
although he did not hear them, and tending to rebut the truth of his state- 
ment that Frank evidently tried to conceal the true facts of the case. 

2. Conspiracy—Liability of each for act of others. — Whether act was done in prosecution 
of common purpose, is a question for the jury, and charge excluding it is erroneous, 
If several persons conspire to do an unlawful act, all are responsible for 
the acts of each, if done in prosecution of their common purpose ; but if 
an offence is committed by any one of them, from causes having no connec- 
tion with the common object, he alone is responsible for its consequences. 
In such cases, it isa question for the jury, whether the act was done in pros- 
ecution of the original unlawful purpose, or was independent of it and 
without previous concert ; and a charge which excludes this question from 
their consideration, is erroneous. 

3. Participation in attack preconcerted by others, not murder—If A. and B., by pre- 
concert, make an attack on C.,in which D., not being privy to their common 
design, participates ; this will not be murder in D., if death ensues from 
wounds inflicted by either A. or b. 


From the Circuit Court of Benton. 
Tried before the Hon. Tuomas A. WALKER. 


THE appellants, Frank, Jerry and Trussvan, with four other 
slaves, were indicted at the Spring term, 1855, of the Circuit 
Court of Benton, for the murder of another slave named La 
Fayette, otherwise called Fayette, and were tried at the same 
term. The State, on the trial, introduced evidence tending 
to show that the deceased was mortally wounded by Frank 
with a knife, in a fight which occurred late in the evening of 
the Sabbath, in Benton county, not far from the house of Mrs. 
Woodruff ; that during the fight Frank’s hand was cut, and 
Jerry was wounded in the back of his head; and that each 
of the prisoners participated, with malice, in the difficulty. 
The State then introduced Mr. Bruton as a witness, who tes- 
tified as follows: “That on the evening of the difficulty, 
hearing the noise, and being not far from where the fight oc- 
curred, he went up there; that he got there just after the 
fight had closed, but that Fayette was gone; that he met 
Jerry and Frank, going towards Mrs. Woodruff’s, and that 
Jerry was bleeding profusely from the wound in the back of 
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his head; that he asked Frank how it happened, and Frank 
said, that Joe had held Jerry, and Fayette had stabbed him 
while he was holding him, and that he (Frank) had got his 
hand cut by pulling the stick off the spear in the scuffle ; that 
Frank also said, that Fayette was not hurt much, and that he 
had gone home; and the witness said, that Frank evidently 
tried to conceal the fact that any serious hurt had been done 
by any one in the fight. He further testified, that he contin- 
ued the conversation until he got to Mrs. Woodruff’s, and then 
witness went in, and brought her son (Calvin Woodruff) out 
to where the negroes were in the yard.” 

During the further progress of the trial, the prisoners in- 
troduced said Calvin WoodrwsT as a witness. and, after prov- 
ing by him that he came out immediately upon Bruton’s going 
into the house,—that Bruton came back into the yard with 
him, that the prisoners were in the yard, and the house but a 
few steps off—‘ offered to show by him that, when he came 
out, Frank, in reply to questions propounded by witness, made 
a full and fair statement of all that occurred in the fight 
—the wounds which he had inflicted upon the deceased, the 
manner in which the fight had been brought about, and the 
way in Which he had been wounded. This conversation of 
Frank’s with Woodruff, Bruton did not hear. The counsel 
for the State objected to this proof; the court sustained the 
objection, for the reason, that this was a different conversa- 
tion; and the defendants excepted. This proof of the 
witness Woodruff was then offered, to rebut the idea that 
Frank, in the conversation with Bruton, conecaled and kept 
back from him the circumstances connected with the fight ; 
but the evidence was ruled out for any purpose, and the de- 
fendants excepted.” 

Among the several charges requested by the defendants, 
one {the fourth) was in these words: “If Trussvan struck 
Fayette while he and Jerry were fighting, and Frank after- 
wards stabbed Fayette, aud killed him, without any pre- 
concert on the part of Trussvan and Frank or Jerry, to 
kill Fayette, or to fight him, then Trussvan is not guilty of 
murder.” To this request for instructions the court respond- 
ed as follows: “The shape which this charge is asked, I 
will have to give it, but I must explain it to the jury. If the 


. 
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assault was made by Jerry, and Fayette was forced into the 
fight, and Trussvan struck with a pine knot and knocked 
Fayette down, and while on the ground Frank stabbed him 
and killed him ; and there was no preconcert on the part of 
Trussvan, with Frank or Jerry, to kill Fayette, or to fight 
him,—then Trussvan would not be guilty of murder, but 
would only be guilty of manslaughter. On the other hand, 
if the assault was made by Fayette on Jerry, and Fayette 
was in fault ; and while they were fighting, Trussvan struck 
Fayette, without any preconcert with Jerry or Frank to kill 
or fight Fayette,—then Trussvan is not guilty of either mur- 
der or manslaughter. But, if the jury are of the opinion, 
from all the proof, that there was a preconcerted plan be- 
tween Jerry and Frank to assault with malice and to beat 
Fayette, and Jerry made the assault, and attacked him with 
malice, and while Fayette was retreating Trussvan knocked 
him down with a pine knot, and while down Frank stabbed 
him, and killed him,—then Trussvan is guilty of murder, and 
so are Jerry and Frank guilty of murder.” To the refusal to 
give this charge as asked, and to the qualification given, the 
defendants severally excepted. 

The bill of exceptions sets out numerous other rulings of 
the court, to which exceptions were saved ; but, as they are 
left undecided by the court, it is unnecessary to state them 
here. The rulings above stated, among others, are now 
assigned for error. 


A. Wuirte and G. C. WiAtLey, for the appellants : 


1. The evidence of Calvin Woodruff, as to what Frank 
said to him, ought to have been admitted. It was the contin- 


‘uation of the conversation to which Bruton hadgtestified : it 


was upon the same subject, and had at the same time; and 
part of it having been int: »duced by the State, the defendants 
were entitled to the resi uc. It was clearly competent to 
rebut the testimony of Bruton, who had deposed that “ Frank 
evidently tried to conceal” the facts, by proving that he im- 
mediately afterwards made a full and candid disclosure of all 
the circumstances attending the fight. The prisoners had 
been prejudiced, in the minds of the jury, by this statement of 
Bruton’s, and they should have been allowed to correct the 
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erroneous impression. The testimony was not offered as ev- 
idence of the facts stated, but only to rebut or disprove the 
evidence of Bruton that Frank wished to conceal the facts. 
Oliver v. The State, 17 Ala. 587; Harris v. Taylor, 13 7. 
324; Bush v. Bradford, 15 2. 323. 

2. The manner in which the fourth charge was given, 
entirely emasculated it—took from it all weight in the minds 
of the jury. It was equivalent to saying to the jury, I do not 
wish to give this charge, but there is something in the shape 
of it—some art or trick about it—which compels me, reluc- 
tant though Iam, togive it. The qualification was erroneous, 
also, because not explanatory of the charge itself. The Code 
(§ 2355), adopting the practice settled by several decisions of 
this court, declares that a party has the right to have a 
charge given or refused in the language in which it is asked ; 
and the construction placed upon this statute in Morris v. 
The State, 25th Ala. 57, gives the court power “ to simplify 
and explain the charge asked and given, by such additional 
instructions as will prevent a misunderstanding or misapplica- 
tion of it.” But the qualification, when given as a qualifica- 
tion, must be in some sense explanatory of the charge: to 
allow the court to give an independent, disconnected charge, 
under the mere form of a qualification, would, in effect, de- 
stroy all the benefits intended to be secured by the statute. 
On this point, see Morris v. The State, 25 Ala. 57 ; The State 
yv. Wilson, 2 Scam. 225; Cothran v. Moore, 1 Ala. 423. 

The qualification to this charge is also erroneous in sub- 
stance. It asserts two incorrect legal propositions: Ist, that 
a mere preconcert to fight Fayette, without any preconcert 
to kill him, would make Trussvan guilty of murder ; and, 2d, 
that if there was a preconcert, on the part of Jerry and 
Frank, “to assault with malice, and to beat Fayette, and if 
an attack was made by Jerry upon Fayette with malice, and 
Trussvan, while Fayette was retreating, knocked him down 
with a pine knot, and Frank stabbed him while down, and 
killed him,—then’ all three would be guilty of murder.” 
There was no evidence whatever of any preconcert among 
the prisoners; and to direct the minds of the jury to such 
preconcert, as a fact which might be inferred from the evi- 
dence, was error.—Montgomery vy. Evans,8 Geo. R. 178; 
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Hanson v. Thompson, 9 ib. 310; Murray v. The State, 18 
Ala. 727; Snyder v. Witt, 15 Penn. 59. A mere agreement, 
on the part of Jerry and Frank, to assault and beat Fayette, 
would not make it murder in them, if Jerry afterwards 
assaulted him, and in the fight Frank killed him. The charge 
limits the design to beating Fayette ; and if Fayette fought 
willingly, and the intention was only to beat him, and not to 
kill him or do him great bodily harm, it would have amounted 
to no more than manslaughter.—Archbold’s Criminal Evi- 
dence, vol. 2, pp. 230 to 232; 2b. 250, n. 1; 2b. 252, n. 3. 
This charge makes Trussvan guilty of murder, without any 
preconcert or knowledge on his part of the felonions intent, 
if the assault was preconcerted between Jerry and Frank, 
and Jerry assaulted Fayette with malice—Roscoe’s Crimi- 
nal Evidence, p. 213 ; 1 Hale’s P. C. 466; Wharton’s Crim- 
inal Law, p. 29. 


M. A. BaLpwin, Attorney General, and J. B. Marmy, 
contra. 


RICh, J.—(After stating the evidence above recited.) 
Frank is a slave; Messrs. Bruton and Woodruff are white 
men. Just after the fight, Mr. Bruton met Frank. What 
Frank said to him, was begun by his inquiring, “ how it hap. 
pened.” The conversation continued until they got to the 
house of Mrs. Woodruff,and Mr. Bruton went in, leaving 
the negroes in the yard. The evidence does not show that 
the conversation had cnded when Mr. Bruton went into the 
house. Upon his going into the house, Mr. Woodruff imme 
diately came out with him into the yard where the negroes 
were, when Frank, in reply to the inquiry of Mr. Woodruff, 
made the full and fair statement offered in evidence by the 
prisoners and rejected by the court. Although the evidence 
shows that Mr. Bruton “ did not hear” the statement made 
by Frank to Mr. Woodruff, yet it does not show that Mr. 
Bruton left Mr. Woodruff, or the yard, before said statement 
was made, nor that Mr. Bruton did not remain in the yard 
’ with Mr. Woodruff, nor that he was not present, and in full 
view of Frank, whilst Frank was making the statement to 
Mr. Woodruff. The. statements made by Frank to Mr. 
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Bruton and Mr. Woodruff, related to the same subject ; and 
the statement to the one followed the statement to the other, 
without any other pause or interruption than was produced 
by Mr. Bruton’s going into the house and bringing out Mr. 
Woodruff, and in as quick and immediate succession as the 
relation of white men toa slave and their dominion over 
him would allow under such circumstances as are here dis- 
closed by Messrs. Bruton and Woodruff. 

We do not question the honesty of Mr. Bruton, in the ex- 
pression of his opinion, that ‘‘ Frank evidently tried to conceal 
the fact that any serious hurt had been done by any one in 
the fight.” But conceding his honesty, he may be mistaken 
in this opinion. If he is mistaken, his mistake is prejudicial 
toFrank. Histestimony made it a material question, whether, 
in fact, Frank had this intent to conceal, which Mr. Bruton 
honestly thinks he had. This question was for the determi- 
nation of the jury. It was the right of Frank to lay before 
them every circumstance, connected with his statement to 
Mr. Bruton, which could aid them in coming to a conclusion 
upon this question of intent. He should not have been con- 
fined to what appeared in Mr. Bruton’s testimony, but should 
have been permitted to submit to the jury the testimony 
which was offered by the prisoners and rejected by the court, 
as the same is hereinabove set forth. In rejecting the testi- 
mony thus offered, the court below erred.—The State v. 
Curtis, 12 Iredell’s Rep. 270; United States v. Craig, 4 
Wash. C. C. Rep. 730; Barthelemy v. The People, 2 Hill 
(N. Y.) R. 248; Cornelius v. The State, 7 English’s Rep. 
783; 1 Starkie on Ev. 46 to 48 ; 2 Waterman’s Arch. Cr. 
P]. 212-13. 

If several persons conspire to do an unlawful act—an act 
malum in se—all the members of such illegal combination are 
responsible for the acts of each, done in prosecution of their 
common purpose. If, however, an offence is committed by one 
or more of them, from causes having no connection with the 
common object, the responsibility for such offence attaches 
exclusively to its actual perpetrators. In such cases, it is a 
question for the jury, whether the act done was in prosecution 
of the purpose for which the party had assembled or confed- 
erated, or was independent of it, and without any previous 
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concert.—1 East’s Crown Law, 255 to 260, §§ 31 to 35; 2 
Waterman’s Arch. Cr. Pl. 211-1 to 211-4; Thompson y, 
The State, 25 Ala. Rep. 41. 

This question was excluded from the consideration of the 
jury, by the last sentence of the fourth charge given by way 
of qualification. In thus excluding this question from the 
consideration of the jury, the court below clearly erred as to 
Trussvan and Jerry. 

This charge is palpably erroneous as to Trussvan, for 
another reason. It makes him guilty of the murder of La 
Fayette, without any agreement or preconcert with Jerry or 
Frank, and merely because he knocked La Fayette down 
with a pine knot while retreating from Jerry’s assault, 
although this knocking down did not produce death, and 
although Frank killed La Fayette by stabbing him after he 
was knocked down. Even where death ensues in consequence 
of an unlawful act not felonious, though the law may not con- 
sider the man innocent, it endeavors to measure the nature 
and degree of punishment by the degree of real guilt.—2 
Waterman’s Arch. Cr. Pl. 211-1. 

We have already pointed out errors which compel us to 
reverse the judgment of the court below, and to remand the 
cause; and we shall place the reversal upon the grounds above 
set forth. But we wish it distinctly understood, that we do 
not commit ourselves upon the other questions presented by 
this record. They may not arise on another trial, and we 
decline their consideration at this time. 

Judgment reversed, and cause remanded. 

















THE STATE vs. BRANTLEY err at. 
[SCIRE FACIAS ON FORFEITED BAII-BOND. 
1. Duress of imprisonment of principal discharges bail—Yo scire facias on forfeited 


recognizance, it is a good plea by the surctics, that their principal, at the 
time of its execution, “ was illegally and by force imprisoned and restrained 
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of his liberty, and that under such illegal and forcible imprisonment and 
restraint of his liberty, and to procure a release and discharge from such 
forcible and illégal imprisonment and restraint of his liberty, defendants 
made and subscribed said writing.” 

2. On issue joined on several pleas, of which one is good, defendants are entitled to judg- 
ment on verdict finding “ the issues’’ for them.—Where issue is joined on several 
pleas in bar of the action, one of which is good, and the jury by their ver- 
dict “find the issues in favor of the defendants’’, the defendants are entitled 
to judgment ; and if the court erred in overruling demurrers to the other 
pleas, it is error without injury, which will not reverse the judgment. 


ApprAL from the Circuit Court of Shelby. 
Tried before the Hon. GeorcE D. SHoRTRIDGE. 


ScrrE FACIAS on a forfeited recognizance, against Henry 
S. Brantley and his sureties, of whom the latter only were 
served with process. The sureties appeared, and filed seven 
special pleas in answer to the scire facias, of which the second 
plea was as follows : 

“2. That the writing sued on is not their lawful writing, and 
is not binding on them, as they are advised and believe, be- 
cause they say that, on the 20th day of June, 1853, and at the 
time of the execution of the said writing, the said Henry S. 
Brantley was illegally and by force imprisoned and restrained 
of his liberty, and that under such illegal and forcible im- 
prisonment and restraint of his liberty, and to procure a 
release and discharge from such illegal and forcible imprison- 
ment, and restraint of his liberty, the said defendants made 
and subscribed the said writing sued on.” 

The State demurred to all the other pleas, and the demur- 
rer was sustained as to the first, sixth, and seventh, and 
overruled as to the others. The defendants then withdrew 
their fifth plea, and the State filed two replications to the 
fourth plea, both of which were demurred to, and the demur- 
rer sustained. A trial was then had on issues joined on the 
second, third, and fourth pleas, and the jury returned a ver- 
dict finding “the issues in favor of the defendants ;” and 
thereupon judgment was rendered that they go hence, &e. 

No errors are assigned on the record. 


M. A. Batpwin, Attorney General, and P. T. Sayre, for 
appellant. 
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Wma. M. Murpuy and Joun T. Moreay, contra. 


RICE, J.—If the truth of one good plea in bar of the: 
action is duly established by verdict, the defendant is entitled 
to judgment, although all his other pleas are both bad and 
false.—Barber v. Dixon, 1 Wilson’s Rep. 44; Firemen’s In- 
surance Co. of Mobile v. Cochran & Co., at the present term ; 
Worford v. Isbel, 1 Bibb’s Rep. 247. 

In the present case, the jury found all the issues (including 
the issue on the second plea) for the defendants. That plea 
was not demurred to, and no error has been committed by the 
court below in relation to it. That plea is good, and the 
proof of its truth absolutely destroys the plaintiff’s action. 
Watkins v. Baird, 6 Mass. R. 506 ; Thompson v. Lockwood, 
15 Johns. R. 256; 2 Greenl. Ev. § 302. 

As the court below committed no error in relation to that 
plea, we are not authorized to deprive the defendants of the 
benefit of the verdict establishing its truth, merely because 
the court below may have committed errors in its rulings as 
to other and independent pleas. If there was error in over- 
ruling the demurrers to the third and fourth pleas, such error 
had no connection with and no influence upon the second plea, - 
nor did it contribute in any way to the proof of the truth of 
that plea. We do not here allow to the defendants any ben- 
efit from their third and fourth pleas. We consider those 
two pleas as, in effect, stricken out of the record. The ver- 
dict ascertaining the truth of the second plea is sufficient, 
per se, to sustain the judgment for the defendants. 

If the verdict had been general for the defendants, and had 
not shown affirmatively that the jury found “ the assues in favor 
of the defendants”, it is possible we might have held that we 
would not interpret the verdict as finding all the issues for the 
defendants ; and that, therefore, the error in any of the 
rulings of the court as to the third and fourth pleas, would be 
ground of reversal, if indeed such error was found to exist. 
But as the verdict shows clearly that the jury found the issue 
on the second plea, as well as the issues on the other pleas, in 
favor of the defendants, the rulings of the court as to the 
third and fourth pleas, even if erroncous, constitute no ground 
of reversal ; because there was no error committed by the 
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court as to the second plea, and the finding of the truth of 
that plea, per se, absolutely destroys the plaintiff’s action. 

We do not decide whether there was error in the rulings 
of the court as to the third and fourth pleas, or as to the 
replications to the fourth plea. If there was, it is error from 
which it is clear no injury resulted to the plaintiff. 


The judgment is affirmed. 





BROWN vs. THE STATE. 
[INDICTMENT FOR GAMING.] 


1. Charge dispensing with proos’ of venue, erroncous.—Where the evidence, as set out 
in the bill of exceptions, did not show that the venue was proved ; and 
“upon this state of facts, the court charged the jury, that if they believed 
the evidence, they must find the defendant guilty: Held, that the charge 
was erroneous, because it authorized the jury to find the defendant guilty 
without any proof that the offence was committed in the county in which 
the indictment was preferred ; and for this error the judgment of conviction 
was reversed, and the cause remanded. 

2. Country store-house is a public house, and prima facie an entirety.—A. store-house 
in the country is a public house, within the meaning of the statute against 
gaming, (Code, § 3243) ; and if it consists of two rooms, one above the 
other, and the owner controls both, while he uses the lower room as his 
store, the upper room also is within the prohibition of the statute, unless it 
aflirmatively appears that it is not used as an appendage to the store, nor 
in the prosecution of its business, nor in convection with the store for the 
convenience and accommodation of the owner, his employees or customers, 
but is occupied for some justifiable private purpose, entirely disconnected 
from the business of the store, or the convenience of the customers. 


From the Circuit Court of Barbour. 
Tried before the Hon. Nat. Cook. 


THE appéllant and three other persons were indicted at the 
January term, 1854, of the Barbour Circuit Court, for gaming; 
the indictment being in the general form allowed by the 
Code.—Sce Form No. 69, p. 707. On the trial of the case, 
‘the State proved, that the defendants played a game of 
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cards; that the place where said playing took place was in a 
room over a country store; that said room was entered on 
the outside by steps, and was disconnected from the store; 
that the furniture of said room consisted of some chairs and a 
mattress ; it was sometimes used as a sleeping place by the 
proprietor of the store, who kept the key of said room ; that 
no goods of any description were kept or sold in said upper 
room, but that sometimes, when the store was crowded, per- 
sons who wished to adjust their accounts in private went up, 
by special permission, for that purpose ; but that such persons 
never went up while the defendants, or any other persons, 
were playing cards there. It was shown that goods and 
merchandise were sold in the store beneath, but not that any 
spirituous liquors were sold or given away there. When the 
playing took place, the door of the upper room was closed 
and locked, and nobody was allowed to enter, except upon 
being recognized and approved, nor could anybody enter 
without permission ; all others were refused admission. It 
was not shown that there was any passing in or out of said 
room during said playing, except that one witness swore that 
he knocked at the door, and, upon making himself known, 
was allowed to enter. Only four or five persons were pres- 
ent at the playing, which took place with the assent of the 
proprietor, who furnished the defendants with the key for 
that purpose. It was shown, also, that persons playing in 
said upper room could not be seen from the road, nor from the 
outside, and that there was no communication between the 
store and said upper room, by door or otherwise. 

“Upon this state of facts, the court charged the jury, that 
the place where the playing took place was a public house, 
within the meaning of the statute, and that, if they believed 
the evidence, they must find the defendant guilty.” To this 
charge the defendant excepted, and he now assigns it for 


error. 


E. C. Buixock, for the appellant, contended, , 

1. That this case is not covered by Johnson v. The State, 
19 Ala. 527, where a room similarly situated was held within 
the prohibition of the statute ; because, there, the decision 
was made to rest on the fact that spirituous liquors were 
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retailed in the lower room, and the object of the statute was 
to disconnect gaming from tippling houses ; but here, “it was 
not shown that spirituous liquors were sold or given away” 
in the lower room. 

9. That it is not covered by either of the cases decided at 
the last term—Windham v. The State, 26 Ala. 70, and 
McCauley v. The State, i). 185. The room where the play- 
ing took place was entirely disconnected from the store be- 
neath it. The store itself, like the warehouse room and the 
lawyer’s office, was a public house, to which the public might 
goas matter of right; but the room above was a private 


- house, to which they could not go without special permission. 


Suppose a lawyer or merchant has his office or store in the 
lower story, while the family of another person resides in the 
second story ; could it be contended that the entire building 
was a public house, and that the upper room was within the 
prohibition of the statute? Suppose the family of the lawyer 
or merchant himself resides in the upper room; does it there- 
by lose its private character, and become a public house? 
Suppose the lawyer or merchant is an ‘unmarried man, and 
has a private establishment over his office or store; does 
not the same principle still apply? can he be denied the 
sanctity of private life, in‘another part of the house, because 
he happens to keep an office or a store? The character of 
the room—its privacy or publicity—must be determined from 
the uses to which it is applied, and from them alone. 


M. A. Batpwiy, Attorney General, contra, contended 
that the charge of the court was fully sustained by the prin- 
ciples laid down in Windham v. The State, 26 Ala, 72, and 
Johnson v. The State, 19 2b. 527; and he also cited Com- 
monwealth v. Saunders, 5 Leigh’s R. 751; State v. Terry, 


4 Dev. & Bat. 186. 


RICE, J.—The charge is erronceus, because it authorized 
the jury to find the defendant guilty, without any proof that 
the offence had been committed in the county in which the 
indictment was preferred.—Code, § 3514; Rowland v. Lad- 
iga, 21 Ala. R. 9. 

For this error, we are bound to reverse the judgment, 

+ 
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whether there is error in any other particular or not. Ag 
the case must be remanded for another trial, we deem it 
proper, in view of the facts shown in the bill of exceptions, to 
state, explicitly, that we do not intend to depart from or im- 
pair the decisions of this court made in Johnson v. The Staie, 
19 Ala. R. 527, and in Windham v. The State, 26 7b. 69. 

One of the plain results of those decisions is, that a store- 
house in the country is a “ public house”, within the meaning 
of section 3243 of the Code. Another is, that where the 
house consists of two rooms, one over the other, and the 
owner controls both, and uses the lower room as his store, the 
upper room is within the prohibition of said section, unless it 
affirmatively appears that it is not used as an appendage to 
the store, nor in the prosecution of its business, nor in con- 
nection with the store for the mere convenience or accommo- 
dation of the owner, his employees or his customers, but is 
occupied for some justifiable private purpose entirely discon- 
nected from the business of the store or the convenience of its 
customers. 

A house consisting of two rooms, one above the other, un- 
der the control of one and the same person, is, prima facie, an 
entirety. If the lower room is a “ public house” within the 
prohibition of said section, the upper room is, prima facie, 
within the prohibition. Proof that the lower room is a 
“ public house”, raises the presumption that the upper room 
is within the prohibition ; yet this presumption is not conclu- 
sive, but may be overthrown by proof that it is not consistent 
with the real truth of the case. 

For the error above mentioned, the judgment is reversed, 
and the cause remanded. 
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POWELL vs. THE STATE. 


[INDICTMENT FOR SELLING SPIRITUOUS LIQUORS TO A SLAVE. ] 


1. Delivery to slave presently, on verbal order of overseer, and for his use, not within 
the statute—If the overseer of a slave goes to ahouse where spirituous liquors 
are sold, and tells the keeper that he will send the slave for a specified 
quantity of a particular quality, and goes off and sends the slave with a 
jug for the same ; and thereupon the keeper puts it in the jug, and delivers 
itto the slave—this is not a sale, gift, or delivery to the slave, within the 
meaning of section 3243 of the Code, and is lawful without an order in 
writing. 


AppgeaL from the Circuit Court of Greene. 
Tried before the Hon. Epmunp W. Perrvs. 


Tus indictment charged, that the defendant, James Powell, 
“before the finding of this indictment, sold, gave, or deliv- 
ered to a slave named John, belonging to Berry Pippin, 
vinous or spirituous liquors, without an order in writing, 
signed by the overseer or master of such slave, specifying the 
quantity to be sold, given, or delivered ; against the peace,” &c. 

The bill of exceptions states that “ the evidence tended to 
show that the defendant, on several occasions,a few weeks 
before the finding of the indictment, delivered spirituous 
liquor to the slave John named in the indictment, under the 
following circumstances : One Whitesides, who was the over- 
seer of said slave, and at work with him in a stable for stage 
horses, would go to the house where the defendant kept spir- 
ituous liquors for sale, and tell defendant that he would send 
the said slave for some spirituous liquor, naming the quan- 
tity and quality ; that when said Whitesides returned to the 
stable, at some distance from defendant’s house, he would 
send said slave with a jug after the quantity of spirituous 
liquor for which he had spoken to defendant ; and defendant 
would put the spirituous liquor in the jug, and deliver it to said 
slave. The time and venue were proved, and the ownership 
of the slave as charged; but there was no evidence of any 
order in writing.” 

“The court charged the jury, that if they believed said 
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Whitesides was the overseer of the said slave, and that the 
ownership of said slave had been proved as charged, and 
that said Whitesides had gone to the house where said de. 
fendant sold spirituous liquor, and told defendant to let said 
slave have a certain quality of spirituous liquor, and then 
went off and sent said slave to defendant’s house with a jug 
for said liquor ; and that said defendant, in said county of 
Greene, and within twelve months before the finding of this 
indictment, measured said liquor, and poured it into the jug, 
and delivered it to the said slave, without any order in 
writing —that then said defendant was subject to be con- 
victed under said indictment.” To this charge the defendant 
excepted, and asked the court to charge, in substance, that 
if the jury believed the evidence, they must find the defendant 
not guilty ; which charge the court refused, and the defend- 
ant again excepted. 
No errors are assigned on the record. 


StePHEN F. HAts, for the appellant. 
M. A. BaLpwin, Attorney General, contra. 


RICE, J.—Where the overseer of a slave goes to a house 
where spirituous liquiors are kept for sale, and tells the keeper 
that he will send the slave for a specified quantity of a par- 
ticular quality, and goes off and sends the slave with a jug 
for the same ; and thereupon the keeper puts it in the jug, 
and delivers it to the slave,—the transaction is, in legal con- 
templation, the sale and delivery of the liquor ¢o the overseer. 
The slave, in such case, is merely the instrument of the over- 
seer. Such a transaction is not a sale, gift, or delivery of 
spirituous liquor to a slave, within the meaning of section 
3243 of the Code, and is lawful without any order in writing. 

The court below erred, therefore, in the charge given, and 
in refusing the charge asked. 

Judgment reversed, and cause remanded. 
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CAMP vs. THE STATE. 


[INDICTMENT FOR RETAILING SPIRITUOUS LIQUORS WITHOUT LICENSE. ] 


1. Special act of Dec. 16, 1851, “to regulate the sale of spirituous liquors in the town 
of Elyton,” not repealed by Code-—The act of December 16th, 1851, entitled 
“an act to regulate the sale of spirituous liquors in the town of Elyton”, 
being a local act inconsistent with the provisions of the Code on the sub- 
ject of retailing, is expressly continued in force by section 10 of the Code ; 
and, since the two statutes cannot operate together within the same terri- 
torial limits, the town of Elyton, with the territory within two miles thereof, 
is not governed by the provisions of the Code against retailing without a 
license. 

2, Form of indictment allowed by the Code not sufficient under this act—When the 
State proceeds for a violation of this special act, the indictment must be 
framed in reference to it, and must either conform to its letter or substance, 
or must state the facts which constitute the offence.created by it: the gen- 
eral form of indictment allowed by the Code (§ 1059) is not sufficient. 


AppraL from the Circuit Court of Jefferson. 
Tried before the Hon. Grorcre D. SHoRTRIDGE. 


Tuts indictment was found at the August term, 1854, and 
was in the general form allowed by the Code (§ 1059.) On 
the trial, as the bill of exceptions states, “ the State proved, 
by one Matthew Patton, that in the month of July, 1854, he 
bought a drink of whiskey from the defendant, and paid him 
ten cents for it; and that said whiskey was so bought in the 
town of Elyton, in the county of Jefferson. The defendant 
then introduced and read the act of the legislature of this 


‘State, approved December 16th, 1851, entitled ‘an act to 


regulate the sale of spirituous liquors in the town of Elyton’, 
and thereupon moved the court to exclude the evidence of the 
State"as improper under this indictment; which the court 
refused to do, and the defendant excepted. The defendant 
then asked the court to charge the jury, that on the evidence 
of the State and of the defendant, under this indictment, their 
verdict ought to be for the defendant; which charge the 
court refused, and the defendant excepted.” 

These two rulings of the court are now assigned for error. 
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E. W. Peck, for the appellant. 
M. A. Batpwin, Attorney General, contra. 


RICE, J.—The act of December 16th, 1851, entitled “an 
act to regulate the sale of spirituous liquors in the town of 
Elyton”, is a law of a local nature, operating only in that 
town and within two miles thereof; and is, therefore, ex- 
pressly continued in force by section 10 of the Code. 

The provisions of this act, and the provisions of the Code 
upon the subject of retailing without a license, are inconsistent 
with each other, and cannot operate together within the same 
territorial limits. The effect of that section of the Code 
which continues this act in force, is, to except the town of 
Elyton, and the territory within two miles thereof, from the 
operation of the provisions of the Code against retailing with- 
out a license. 

That act created an offence, and prescribed its constitu- 
ents, without reference to anything else. Facts which would 
constitute this offence, would not constitute the offence of re- 
tailing without a license as defined by the Code. The penalty 
for a violation of the act, is not the same as the penalty for a 
violation of the provisions of the Code against retailing. 

An indictment authorized by section 1059 of the Code, for 
retailing, is not a proper indictment when the State proceeds 
only for a violation of the provisions of the act of 1851. To 
justify a conviction upon proof merely of a violation of the 
provisions of the aforesaid act, the indictment must be framed 
in reference to the act, and must either conform to its letter 
or substance, or must state the facts which constitute the 
offence created by the act.—Skains v. The State, 21 Ala. R. 
218; The State v. Brown, 4 Porter’s R. 410; Francois v. 
The State, 20 Ala. R. 83 ; 2 Waterman’s Arch. Cr. Pl. 86-2; 
1 Hale, 517 to 535; 2 i. 170; 2 East’s Rep. 333; LT. R. 
141; 1 East’s Rep. 643 ; 15 2b. 456. 

The court below erred, in overruling the motion of defend- 
ant to exclude the evidence of the State, and also in refusing 
the charge asked by defendant; its judgment is, therefore, 
reversed, and the cause remanded. 
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MAYOR AND ALDERMEN OF HUNTSVILLE vs. 
PHELPS. 


[SUMMARY PROCEEDING FOR VIOLATION OF MUNICIPAL ORDINANCE. ] 


1. By-law imposing discretionary fine within fixed limits not void—A by-law of a mu- 
nicipal corporation, within the powers granted by its charter, is not rendered 
void for uncertainty, because the amount of the penalty imposed for its 
violation is left discretionary, within fixed limits, (¢. g. “ not exceeding fifty 
dollars,’’) with the municipal court. (Overruling Mayor and Aldermen of 
Mobile v. Yuille, 3 Ala. 137, as to third head-note.) 


AppgEAL from the Circuit Court of Madison. 
‘Tried before the Hon. THomas A. WALKER. 


THE appellee (James I’. Phelps) was arrested under the 
warrant of the mayor of Huntsville, on a charge of fighting 
within the corporate limits of the town, and was fined thirty 
dollars. From the decision of the mayor he took an appeal 
to the Circuit Court, where a complaint was filed against 
him, in the name of the mayor and aldermen, in these words: 
“The plaintiffs claim of the defendant thirty dollars, for quar- 
reling and figiting within the limits of the corporation of 
said town, in violation of the by-laws of said corporation.” 
To this complaint the defendant pleaded, 1st, that he did not 


.quarrel and fight within the limits of said town in violation 


of any by-law thereof”; and, 2d, “that the by-law under 
which he was fined is void for uncertainty.” 

On the trial, the plaintiffs read in evidence the charter of 
the town of Huntsville, approved January 16, 1844, (for 
charter in full see Pamphlet Acts 1843-4, p. 153,) the fifth 
section of which confers on the mayor, within the corporate 
limits of the town, the same civil and criminal jurisdiction 
which a justice of the peace has in the county ; and then read, 
from a code of laws adopted in 1850, an ordinance in these 
words: “Be it enacted,” &e., “that if any person shall be 
found quarreling, wrestling, fighting, or otherwise misbe- 
having in a disorderly manner, within the limits of the cor- 
poration, he, she, or they, on conviction thereof, shall forfeit 
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and pay to the use of the corporation a fine not exceeding 
fifty dollars; and it shall be the duty of the constable, in al] 
such cases, to arrest the offenders, ex officio, and bring them 
before the mayor.” It was further proved, “ that the defend- 
ant. within the limits of the corporation, a short time before 
the institution of these proceedings, commenced a quarrel 
with one James J. McKibben, in the progress of which he 
struck the said McKibben several blows, and drew a knife, 
which he held over him at the time.” 

“This being all the evidence, the defendant then asked the 
court to charge the jury, that the plaintiffs could not recover 
of the defendant, because the said by-law read in evidence 
was void, for the reason that the penalty thereof was uncer- 
tain, and that it was left to the mayor to fix the amount 
thereof in each case. This charge the court gave, under the 
authority of Mayor, &c., of Mobile v. Yuille, 3 Ala. 137; 
to which the plaintiffs excepted.” 

This ruling of the court is now assigned for error. 


Rosinson & Jones, for the appellant, contended, that 
Yuille’s case, 3 Ala. 137, is not a correct exposition of the 
law ; that the authorities cited by the text-writers there re- 
ferred to do not sustain their position ; that they have been 
overruled by the recent case of Peper v. Chappell, 14 Mees. 
& W. 623, where the decision was in favor of the validity of 
the by-law ; that the reason of the rule—viz., that it makes 
the corporation a judge in its own case--is entitled to no 
consideration, since it is equally applicable to all other cases 
over which the municipal court has jurisdiction under its 
charter, while the right of the mayor to sit in such cases has 
been often recognized by this court; that the discretionary 
power reposed in the mayor is reasonable and necessary, as 
it enables him to graduate the penalty according to the cir- 
cumstances of each case; and that it is analogous to other 
provisions of our statutes, by which similar powers are en- 
trusted to courts and juries, and is sustained by the universal 
understanding and practice of municipal corporations. They 
cited Peper v. Chappell, 14 Mees. & W. 623 ; Town of Ma- 
rion v. Chandler, 6 Ala. 889 ; 14 2b. 400 ; 19 a. 707; 21 2. 
577 ; 23 ib, 722; Code, §§ 3619, 3620 ; Ordinances of New 
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179, 180, 456. 








J. W. Cuay, contra, cited and relied on Yuille’s case. 


CHILTON, C. J.—Just legislation requires that the pun- 
ishment should be proportioned to the offence which is de- 
nounced, and any principle which forestalls such legislation 
is not founded in wisdom and sound policy. We have a 
number of instances furnished by our criminal code, where 
the courts and juries are vested with a liberal discretion in 
the apportionment of fines and imprisonment, so as to adjust 
them to the particular circumstances attending the commis- 
sion of offences, and thus to carry out the great objects of the 
law, the peace of the community, the prevention of crimes, 
and the reformation of offenders. 

In the case before us, it is not denied that the municipal 
corporation had the right, under its charter, to impose a fine ; 
but it is insisted, that the by-law is void for uncertainty, upon 
the authority of The Mayor and Aldermen of Mobile v. Yuille, 
3 Ala. R. 137. In that case, as in this, the by-law author- 
ized the infliction of a penalty not exceeding fifty dollars, and 
it was held void. The court said, the penalty must be a sum 
certain, and cannot be left to the arbitrary assessment of the 
corporation court, to be determined according to the nature 
of the offence. The court further add, “ The reason assigned 
is, that it permits the corporation to be a judge in its own 
case” ; citing Angell & Ames on Corporations, p. 200, and 
Wilcox on Municipal Cor. 152, § 308. 

These two elementary writers certainly sustain the view 
taken by the court in the case cited ; but when the cases are 
examined upon which they rest, it will be found that they do 
not sustain them, except perhaps the case of Wood vy. Searl, 
Bridgman’s Rep. 139 ; and this case we do not think can be 
supported, so far as it rests upon the uncertainty of the law. 
Indeed, the Court of Exchequer, in Peper e¢ a/. v. Chappell, 
14 Excheq. 623, has virtually departed from that case, and 
has affirmed the validity of a by-law substantially the same in 
principle with the one before us. 
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That the corporation is made the judge in its own case, is 
no objection, since it applies equally whether the penalty is 
for a specific sum, or fixed within certain limits. The ques- 
tion whether the ordinance has been violated, is to be de- 
termined, in either case, by the corporation. The penalty is 
any sum less than fifty dollars. A reasonable discretion is 
given, to be exercised within certain limits; and we can sce 
no objection which could be urged to such a by-law, which 
could not, with equal propriety, be made to any law invest- 
ing courts or juries with discretion in apportioning the fine 
to the offence, being restricted within reasonable bounds. | 

The power of making just discriminations, so as to advance 
the ends of justice, and mete out to every violation of the law 
a punishment proportioned to its demerits, should reside 
somewhere; and since the charter invests the corporation 
with the power to pass such by-law, and to create proper 
sanctions, we do not conceive that the law in question is at all 
unreasonable, or uncertain, in that sense which renders it 
void. 

It will be observed, that we do not consider the case of The 
Mayor, &c. v. Yuille, 8 Ala. 137, as a correct exposition of 
the law, as declared in the 3d head-note to that case ; and to 
this extent it is overruled. 

Let the judgment be reversed, and the cause remanded. 


BEROUJOHN er at. vs. MAYOR, ALDERMEN, &c., 
OF MOBILE. 


[ACTION BY MUNICIPAL CORPORATION ON BOND OF CITY SEXTON. ] 


1. By-law of municipal corporation imposing unequal tax for maintenance of public burial 
grounds and lnrial of paupers, declared void—lt is the duty of a municipal 
corporation to maintain public burial grounds and to bury paupers, and 
the expense attendant on the discharge of this duty should in justice be 
apportioned among all the corporators ; therefore a by-law, declaring that 
the city sexton, whose fees are paid out of the estates of the persons whom 
he buries, “ shall expend, under the supervision of the committee on public 
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grounds, five hundred dollars on the public burial grounds, and bury the 
paupers free of charge,” is unreasonable, unjust, and void. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALex. McKinstry. 


THIS action was brought (under the Code) by the mayor, 
aldermen and common council of the city of Mobile, against 
Claude Beroujohn and the sureties on his official bond as city 
sexton. The complaint, after setting out the condition of the 
bond declared on, avers the following breaches : “ And plain- 
tiff says, that the condition of said bond has been broken in 
this : first, that the said Beroujohn has failed to execute and 
perform all the duties of said office of city sexton, according 
to the provisions of the charter of said city and the several 
amendments thereto ; 2dly, that said Beroujohn was elected 
under and by virtue of an ordinance entitled ‘an ordinance 
amendatory to the ordinances now in force relative to the 
office of city sexton,’ duly passed by plaintiff and approved 
by the mayor on the 28th day of February, 1853, which ordi- 
nance is in full force as to the duties which were incumbent 
on the said Beroujohn in said office, and is as follows : 

‘Section 1. Be it ordained by the mayor, aldermen, and 
common council of the city of Mobile, that there shall be 
elected, on the first Monday of March, 1853, a city sexton for 
the remainder of the municipal year, who shall expend five 
hundred dollars on the public burial grounds, and bury the 
paupers free of charge. 

‘Section 2. Be it further ordained, that the expenditure of 
the said sum of money shall be under the supervision of the 
committee on public grounds. 

‘Section 3. Be it further ordained, that all ordinances and 
parts of ordinances, conflicting with the above, be, and the 
same are hereby, repealed.’ 

And the said Beroujohn has wholly failed to comply with any 
of the requirements contained in the provisions of said or- 
dinance.” 

The defendant demurred to the complaint, on the ground, 
Ist, “that said ordinance is illegal and void, and gives no 
right of action to plaintiff ;’ 2d, “ that the said ordinance of 


the first Monday in March, 1853, is illegal and void, and 
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therefore there is no legal breach of said bond ;” and 34d, 
“that the complaint does not show a breach of the bond, in 
consequence of the non-performance of any duty the defend- 
ant was legally bound to perform.” The court overruled 
the demurrer, and its ruling is now assigned for error. 


E. S. Darean, for the appellants, contended that the bond 
declared on was illegal and void, because it was intended to 
cover the ordinance which required the sexton to bury all 
paupers free of charge, and to expend five hundred dollars on 
the public burial grounds ; that this was a duty resting on 
the corporation, the burden of which ought to be borne as a 
common expense ; that the effect of the by-law, in forcing 
the sexton to bury the pauper dead free of charge, and to 
expend a large sum in beautifying the public burial grounds, 
was to make “ the dead bury the dead”; that the sexton would 
be thus compelled to seek indemnity for these expenses from 
the estates of those deceased persons who were able to pay ; 
that this was an indirect tax on the estates of decedents, of 
which the living bore no part; that this tax was unequal 
and partial in its character, and therefore contrary to the 
fundamental law. He cited the City Charter, Pamphlet 
Acts 1844, p. 33, § 26; Story on Contracts, $§ 545, 546 ; 
Story’s Equity, vol. 1, §§ 295, 296, and cases there cited. 


Jno. T. Taytor, contra. (No brief on file.) 


GOLDTHWAITE, J.—lt is unquestionably the duty of 
the city government to keep up the public burial grounds, 
and to bury the paupers ; and as all the corporators are in- 
terested in the discharge of this duty, in justice all should 
bear some portion of the burden it imposes ; and if the cor- 
poration was to passa by-law, the effect of which was to 
throw the whole expense upon a particular class of the cor- 
porators, it would be so manifestly unjust, that no court 
could, we think, hesitate to declare it void as being unrea- 
sonable. Ang. & Ames on Corp.§ 347. Neither would it 
make any difference, in principle, whether the by-law accom- 
plished this result directly, or effected it by indirect means. 
In either aspect, it would be equally objectionable. The 
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sexton is paid out of the estates of those to whom his services 
are rendered, and it is from that source he is to be reimbursed 
for the expenses he incurs in the discharge of the duties 
which the ordinance requires him to perform. If the expense 
was great, it would tend to undue exactions upon such estates; 
and this would be the case, although his charges might be 
regulated by the municipal authorities, since, to induce any 
one to take the office, the rates must be so fixed as to cover 
the expense and trouble of all the duties which the law re- 
quires him to perform. If the corporation had said that the 
estates of those who should be interred in the public burial 
grounds, or of those who were buried by the public sexton, 
should bear the expense of building a market house, or the 
cost of any other public improvement, it would be in oppo- 
sition to the spirit and policy of the charter, as its tendency 
would be to levy an indirect tax upon a portion of the popu- 
lation only, and thus to disturb that equality of burden which 
it was the object of the fundamental law to provide against, 
by requiring that all taxable property should contribute to 
the expenses of the corporation only in proportion to its 
value, “making no distinction as to any person.”—Acts 1843-4, 
p. 182,§19. Wecan see no difference, in principle, between 
the case put, and the one presented by the record. The bur- 
ial of paupers, and maintaining the burial grounds, is, in 
every sense of the word, a public corporation duty, the ex- 
pense of which should be borne by the city ; and the ordi- 
nance, by apportioning it unequally, is in spirit opposed to 
the law of the charter, and therefore void. 

From what we have said, it follows that the court should 
have sustained the demurrer to the complaint; and as the 
correct action of the court below in this respect, will be de- 
cisive of the case, as now presented, it is unnecessary to go 
into an examination of the other questions. 

Judgment reversed, and cause remanded. 
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MOSELY et At. vs. LANE. 


[BILL IN EQUITY TO ESTABLISH RESULTING TRUST. ] 


Administrator’s duties and liabilitiee—Resulting trust in lands purchased by him 
with funds of the estate and re-sold at a projit—An administrator is bound not to 
do anything which has a tendency to interfere with his duty in discharging 
the trust. His office is not conferred on him for the purpose of enabling him 
successfully to engage in intrigues for his private benefit. If he purchases 
land, or other property, with the money of the estate, and afterwards re- 
sells it at a profit, the benefit of the purchase enures to the estate, and not 
to himself individually. 

Estopped by his conduct from denying that the purchase was made with funds of the 
estate—Where an administrator agrees with his co-administrator that they 
will buy certain lands for the estate at the Government land sales, and in 
compliance with that agreement procures him to join in raising funds for 
that purpose, and charges the estate with the expense of raising those 
funds; and prevents his co-administrator and the only adult son of the de- 
cedent from attending the sales, by assuring them that he will buy the lands 
for the estate, and at the sales prevents other persons from bidding for them, 
by declaring that he had come there expressly to buy them for the estate ; 
and by these means, and with these funds, buys the lands for a sum greatly 
below what he would otherwise have had to pay for them, and takes the 
title in his own name, and soon afterwards re-sel!s them for a large profit,— 
he is estopped in equity, as against those representing the estate, from de- 
nying that the funds belonged to the estate. (Chilton, C.J., dissenting.) 

In whose favor trust enures—tIf the agreement was to purchase the lands 
“ for the estate,” and the administrators knew at the time that the estate 
was free from debt, the resulting trust enures to the benefit of the residuary 
legatees of the estate. (Chilton, C. J., dissenting.) 

Decree-—On. the facts of this case, the administrator was charged with the 
amount for which the lands were re-sold, and was allowed a credit for the 
amount of the original purchase money paid by him, together with his ex- 
penses in attending the land sales and procuring title to the lands; and in- 
terest was given on the balance found against him. 


AppEAL from the Chancery Court of Lauderdale. 
Heard before the Hon. E. D. Townes. 


THE original bill in this case was filed by John Mosely and 
William Mosely, in March, 1847, and an amended bill was 
filed in March, 1851. The material allegations of the two 
bills are as follows : That their father, William Mosely, died 
in Morgan county, Alabama, in the year 1830, after having 
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made and published his last will and testament in writing, 
which was duly admitted to probate after his death, and which 
(among other things) contained the following provision :— 

“8, * * * * And whereas, by the provisions of an act of 
Congress of the United States, I have the right of taking up 
other lands by occupancy, and I have become the purchaser 
of eighty acres of land in the township of my late residence, 
being part of the sixteenth section in said township ; I there- 
fore will, that my executor and executrix (herein after named), 
out of my money and the proceeds of my perishable estate, 
pay out for said eighty acres what may be due thereon ; and 
the remaining land to which I have the right of occupancy 
aforesaid, I hereby direct them to complete payment therefor, 
according to the provisions of said act of Congress. And it 
is my will, that all my real estate (consisting of the lands 
above described and directed to be paid for, six lots in the 
town of Decatur, and the land given to my wife during her 
life) shall be equally divided among my four sons, William, 
Hilary, John and Drury, to-wit ; all the land and other real 
estate of which I may die seized and possessed to be so soon 
thereafter as convenient divided among my four sons imme- 
- diately thereafter. I also will, that if either of my four sons 
should die before they arrive at the age of twenty-one years, 
the part of the land hereby bequeathed to him shall be equally 
divided among the remaining sons living. I will that all the 
rest and remaining part of my estate, of whatsoever nature 
or kind, which I may dic seized or possessed of, not given 
heretofore in specific legacies, after the payment of my just 
debts and all expenses, I give and bequeath to my six young- 
est children—to-wit, William, Hilary, John, Drury, Eliza- 
beth Ann and Sally Mosely, to be eaually divided among 
them ; and if either of them should die before they arrive at 
the age of twenty-one years, without issue, it is my will that 
the part of the one so dying shall be equally divided among 
those living of the six children, being the youngest last 
named.” 

The bill alleges that the executor and executrix named in 
said will refused to qualify, and thereupon letters of admin- 
istration with the will annexed were, in the early part of the 
year 1831, granted to Isaac Lane and Jesse W. Garth, 








64 ALABAMA. 








‘Mosely et al. v. Lane, 








the former of whom was the acting administrator and 
mainly attended to the business of the estate; “ that said 
Lane attended the Government land sales at Huntsville, in 
July, 1831, and, declaring that hisobject was to buy the lands 
hereinafter described for the estate of said William Mosely, 
did, with the means of said estate, purchase the following 
lands, all situated in Morgan county in said State—to-wit, 
the north-east quarter of section 15,in township 5, range 5 
west, commonly called and known as the ‘Ezekiel Owen quar- 
ter’; the west half of the south-west quarter of fractional 
section 2, in same township and range, commonly called and 
known as the ‘ Bird quarter’ ; and the north-west quarter of 
section 11, in same township and range—in all about 400 
acres, for which said lands said Lane paid, out of the means 
of said estate, for 320 acres thereof $1,25 per acre, and for 
80 acres thereof $1,34, or thereabouts, as complainants are 
informed and believe, and so charge. All of said lands, so 
purchased at said land sales in Huntsville, in July, 1831, for 
the estate of said William Mosely, had been previously relin- 
quished to the Government of the United States by said 
testator, or by other persons; but, as complainants are in- 
formed and believe, said lands were in possession of said 
testator during his lifetime.” 

The bill further alleges, that said Lane, within one year 
after said purchase at the Government sales, and during the 
minority of complainants, fraudulently sold said lands, pre- 
tendingly as administrator, but without any order or decree 
of the Orphans’ Court, and without public notice, and _pur- 
chased them himself for about $600, when (as complainants 
allege) they were worth from $4,000 to $6,000; that said 
Lane has never paid over to said estate, nor in any wise ac 
counted for, the amount at which he bid off said lands at said 
fraudulent sale ; that in 1832, or thereabouts, said Lane re- 
sold said lands for between $3,000 and $5,000, thus making 
a large profit, for which he has never in any manner ac- 
counted. 

It is further alleged, that said Hilary Mosely, one of the 
testator’s sons mentioned in the residuary clause of the will, 
died after said testator’s death, before arriving at the age of 
twenty-one years, and without issue.; that said Elizabeth Ann 
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and Sally Mosely hitwo each married since said testator’s 
death, and that they and their husbands, together with said 
William Mosely, refuse to participate in this suit, and are 
therefore prayed to be made defendants. Said Lane is also 
made a defendant, and the prayer of the bill is, that he be 
made to account to complainants for their proportion of the 
profits realized on the re-sale of said lands ; that to this end 
an account may be taken; and for general relief. 

In his answer to the original bill, Lane states that he en- 
tered for the estate of said Mosely all the lands to which he 
was entitled under the act of Congress ; that the lands above 
described were bought by him with his own money, in his 
own name, and for himself, in company with others; that 
these purchases were made by him with his own means, and 
not in fraud of complainants’ rights ; and he states the prices 
at which he purchased and afterwards re-sold. He also de- 
nies the alleged fraudulent sale and purchase by himself at 
$600, and that he ever said at the land sales that he was pur- 
chasing said lands for the estate. In his answer to the amend- 
ed bill he states substantially the same facts ; and he after- 
wards amended this answer, by adding, “ that he may have 
said, when he attended the land sales at Huntsville in 1831, 
that his object was to buy these lands, now made the subject 
of controversy in this suit, for the estate of William Mosely ; 
but he has no recollection of having done so, and if he did 
so, it was gratuitous, as he then had no funds of the estate I in 
his hands to pay for them.” 

The evidence, so far as it is material to an understanding 
of the case as here presented, is substantially stated in the 
briefs and opinions, and therefore need not be here recapit- 
ulated. The chancellor, on final hearing, dismissed the bill, 
and his decree is now assigned for error. 





L. P. & R. W. WALKER, for appellants : 

If the lands for which Lane is sought to be charged in this 
suit were subject to pre-emption by Wm. Mosely, the decedent, 
it was Lane’s duty under the will to enter them; and in 
that aspect of the case, complainants would be entitled to 
them as devisees. Butif Lane bought them with the money of 
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the estate, the testator having no right of pre-emption in them, 
then he must account to complainants as legatees. 

I. According to the acts of Congress, although the original 
certificates of purchase had been transferred by Mosely, and 
these lands relinquished by the transferrees ; yet, if Mosely 
was in possession of them when he died, his estate had the 
right of pre-emption.—Acts of Congress of March 31, 1830, 
and February 25, 1831. 

All of these lands, except the north-east quarter of section 
fifteen, had been relinquished by Mosely or his transferrees, 
and were in Mosely’s possession when he died, as Lane ad- 
mits in his amended answer to the amended bill. On this 
state of facts, it is insisted for the appellants, that they were 
subject to pre-emption in favor of Mosely’s estate ; that it 
was Lane’s duty, therefore, under the eighth item of the tes 
tator’s will, to enter them for the benefit of the devisees; and 
that having purchased them for the estate, they enure to the 
benefit of said devisees—Greene v. Moore, 1 Stew. & P. 
212. 

II. But however this may be, the complainants are clearly 
entitled, on the facts shown by the record, to recover as le- 
gatees. If a trustee lay out the money which he holds in his 
fiduciary character in the purchase of lands, and takes the 
conveyance to himself, the person entitled to the money may, 
at his election, charge the trustee personally, or follow the 
money into the land, and claim the purchase as made for him. 
Turner v. Petigrew, 6 Humph. 438 ; 1 White’s Equity Cases, 
p. 178, and cases there cited. The only question here, then, 
is, whether equity will consider the purchase of these lands as 
having been made by Lane with funds held by him in his 
fiduciary character, or, in other words, whether the facts make 
out a case of implied trust in favor of the estate. 

Lane was occupying a fiduciary relation, he and Garth 
being administrators, with the will annexed, of Wm. Mosely. 
He had agreed with his co-administrator to purchase these 
lands for the estate ; and in compliance with the agreement, 
a bill of exchange for $2, 500 wasdrawn by Lane, and endors- 
ed hy Garth ; “and they sent Wm. Moscly,” as Garth testi- 
fies, ‘‘ to Nashville, to sell the bill to raise the money for the 
purpose of buying these lands. The bill was drawn for 
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more money than the administrators thought would be needed 
to pay for the land ; but it was agreed that Lane should use 
the balance of the money, and account for it. The cotton 
crop of 1831 was equal in value to the amount of the bill, 
and Lane afterwards bought the cotton crop of that year, and 
was to pay the bill.” Before the land sales took place, Lane 
told others (including Garth, the legatees, and third persons) 
that he was going to the sales to buy these lands for the 
estate ; while at the sales, he prevented the competition of 
other bidders, by stating that he meant to buy them for the 
estate ; and after the sales were made, he stated that he had 
bought these lands, according to the previous agreement with 
his co-administrator, for the estate. The expenses of nego- 
tiating the bill of exchange were charged to the estate ; 
part of its proceeds was appropriated to the payment of these 
lands, and the balance (according to said previous agreement) 
used and accounted for by Lane individually. Upon these 
facts, willa court of equity now permit this administrator, 
after he has made a profit out of these purchases, to shelter 
himself behind the plea that the bill of exchange was not 
legally binding on the estate, and that he and Garth had no- 
right to make it as a contract of the estate? This would be 
suffering him to take advantage of his own wrong. His 
words and acts estop him from setting up this defence, and 
from denying that he held the funds in his fiduciary character 
as representative of the estate-—Brown v. Lynch,1 Paige’s 
R. 147 ; Brown v. Brown, 1 Strobh. Eq. 363; Harris v. 
Carney, 10 Hump. 349; Pegues v. Pegues, 5 Ired. Eq. 418 ; 
1 Story’s Equity, §§ 465, 322; 2 ib. $$ 1210, 1211a; English 
v. Lane, 1 Port. 328; 24 Ala. 380; Boyd v. McLean, 1 Johns. 
Ch. 582-90; Tench v. Leach, 10 Ves. 517; White v. Swain, 
3 Pick. 365; Harrison v. Mock, 10 Ala. 185 ; 2 Wharton’s 
Digest, p. 613,§ 33; Page v. Page, 8 N. H. 187. 

In cases of fraud, and where the proceedings have been 
mala fide, there is a resulting trust by operation of law. 
Robertson v. Robertson, 9 Watts, 32. Executors and admin- 
istrators are not allowed to derive a personal benefit from the 
manner in which they transact the business of the estate. 
Montgomery v. Givhan, 24 Ala. 583. Admitting that Lane 
advanced the money, yet, at the time, he intended that ad- 
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vance as a charge upon the estate. He afterwards bought 
the cotton crop of the estate, and, in consideration thereof, 
then agreed that he would individually discharge the bill; 
what he had before held a charge on the estate, he then con- 
tracted to assume and pay off as a personal charge upon him. 
self. Under these circumstances, equity will, at least, treat 
the pretended advance of money as a loan, and consider the 
land as purchased with the money of the estate.—1 Johns. Ch, 
582; 4 i. 118; 1 Russ. & My. 53; 2 My. & K. 819; 
1 Paige’s R. 885 ; 24 Ala. 580. Itis not essential to a re 
sulting trust that the money should, at the time, be technical- 
ly and strictly the money of the cestui que trust : if the trus- 
tee treated it as such, and at the time it was used held the 
cestui que trust chargeable for its return, or intended that the 
security on which it was procured should at maturity be dis- 
charged out of the funds of the cestui que trust, this is clearly 
sufficient, especially if mala fides has intervened.—A uthorities 
cited above. 

The fact that Lane did not, in his settlement with the Or- 
phans’“Court, charge the estate with the bill of exchange, 
cannot avail him anything. The settlement was ex parte, 
being made without notice to any one; and the omission ot 
this bill as a charge against the estate was a clear after- 
thought, as is shown by comparing the dates of the settle- 
ment and the other transactions. Notice, too, that the cot- 
ton crop of 1831 is not accounted for until January, 1834, 
which was after the re-sale of the land. 


Warts, JuDGE & JACKSON, contra: 

I. If Lane is liable at all to the complainants, it is because 
of a resulting trust in favor of the complainants, growing out 
of the facts connected with the purchase of the lands described 
in the bill. In order to determine this question properly, we 
must first see what is necessary to constitute such a trust. 
- The whole foundation of such a trust, is the payment of the 
money by the cestuis que trust—Sce Moore v. Jackson, 6 
Cowen 726; Botsford v. Burr, 2 Johns. Ch. R. (m. p.) 409, 
and the authorities there cited ; Steere v. Steere, 5 ib. 20;— 
see all the cases bearing on this subject collected in White’s 
Leading Cases in Equity, (Law Lib. edit.) on pages 175-6-7, 
in comment on Dyer v. Dyer. 
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If a party, who sets up a resulting trust, cannot show that 
he paid the purchase money, or that the money used in making 
the purchase was his, he cannot by parol proof show that the 
purchase was made for his benefit, or on his account.—See 
authorities above cited, and White v. Carpenter, 2 Paige 238. 
Payment by the cestwis que trust must be clearly proven to 
have been made before or at the time of the purchase.—Royd 
vy. McLean, 1 Johns. Ch. 590, and the authorities cited above; 
and particularly the authorities cited in White’s Leading Ca- 
ses, on pages 175-6-7. The same doctrine is maintained in 
Givhan v. Montgomery, 24 Ala., as well as in the case of 
Harrison v. Mock, 10 2. But in these cases, the persons 
against whom the trust was set up and maintained had the 
money of the cestuis que trust in hand at the time of the pur- 
chase, and declared the trust at that time. <A resulting trust 
will never be raised in fraud of a legal duty. or of the laws of 
the land.—See Legget v. Dubois, 5 Paige 117. It would have 
- been a violation of the duty of Lane, as administrator of 
Mosely, with the will annexed, to have used the moneys of the 
estate in purchasing the lands. It would have violated the 
will of his testator, because thereby the daughters of Mosely 
would have had their shares diminished, and the sons theirs 
increased, contrary to the intentions of the will of the testa- 
tor, Mosely. 

II. In this case, the facts clearly prove that Lane had no 
funds of the estate, much less of the complainants, in his pos- 
session at the time of the purchase, and never, at any time, 
appropriated any of the funds of the estate to the purchase 
of these lands. He had no funds of the estate in hand. He 
accounted for every doljlar he ever had. He was under no 
legal obligation, without funds of the estate in hand, to pur- 
chase any lands. He had no authority to charge tie estate 
by any contract of his, to raise funds.—McEldery & Chap- 
man v. McKenzie, 2 Por. 33. ‘The estate of Mosely was 
never charged with the funds raised on the bill of exchange 
discounted in Nashville. The only amount with which the 
estate was charged, was the amount used in paying for the 
two quarter-sections, under the act of Congress, as directed 
by the will. Lane could not charge the personal estate of 
Mosely with the payment for the lands, the proceeds of the 
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sale of which are in controversy, without manifest injustice 
to the daughteys of Mosely. The will of the testator forbids 
it. Lane actually paid for, and completed the title to, all 
the lands he was authorized to purchase and perfect title to, 
by the will of testator; and these lands thus paid for have 
been divided amongst the complainants and their brother, and 
they have for years been in possession of them. ‘They are, 
therefore, estopped from all further claim to the lands, or 
their proceeds, now in controversy. 

But, it is said by the opposing counsel, that Lane is estop- 
ped from denying that the funds derived from the bill of 
exchange discounted in Nashville, belonged to the estate? 
Why? Who has been deceived by his declarations in this 
respect? ‘Phere is not the semblance of an estoppel here.— 
Steele vy. Adams, 21 Ala. 535, and authorities there cited. 

III. Only two of the heirs of the deceased (Mosely) file 
their bill, insisting that the proceeds of the lands, or profits 
of the sale, ought to go to them and another brother. Now, 
if there is any trust at all proven, it is for all the children of 
Mosely (“for his estate”), and not for the male children 
alone ; and for this reason, if for no other, the complainants 
are not entitled to a decree. 

IV. It is clear from the proof, that Lane has not been 
, benefited by the purchase of these lands. Whatever profit 
was made, was given asa mere gratuity to the daughters of 
Mosely. 


RICE, J.—An administrator is bound not to do anything 
which has a tendency to interfere with his duty in discharging 
the trust. His office is not conferred on him for the purpose 
of enabling him successfully to engage in intrigues for his pri- 
vate benefit. If with the money of the estate, he buys 
property, and thereby makes a profit, the estate is entitled to 
it, although the estate could not possibly have been injured 
by his use of the money. If, with his own money, he buys up 
the debts of the estate at an under-value, the advantage thus 
derived does not belong to him, but to the estate, although, 
before he bought them up, the estate was bound to pay the 
full amount of those debts. The just and settled policy of 
the law is, to deter him from placing himself in a situation 
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which gives him a bias against the discharge of his duty, 
and to shield him from temptation, by destroying every al- 
lurement to faithlessness or fraud.—Montgomery v. Givhan, 
24 Ala. R. 568. 

The mere fact of his being administrator does not, per se, 
disable him as an individual from buying, bona fide, with his 
own money, property to which the estate has no right. But 
when he agrees with his co-administrator, that they will, at 
the Government land sales, buy certain lands for the estate ; 
and in compliance with that agreement, procures him to join 
in raising the funds for that purpose ; and charges the estate 
with the expenses of raising the funds ; and prevents his co- 
administrator, and the only adult son of the decedent, from 
attending the land sales, by assuring them that he will buy 
the lands for the estate ; and at the sales prevents other per- 
sons from bidding for them, by declaring that he had come 
there expressly to buy them for the estate; and by these 
means, and with these funds, buys the lands for a sum greatly 
below what he otherwise would have had to pay for them ; 
and takes the titles in his own name, and soon afterwards 
sells them for large profits,—he cannot retain these profits. 
His doing so, under agclaim that they belong to him, is a 
fraud, against which a court of equity has power to relieve. 
1 Story’s Eq. Jur. § 256 ; 2 i. $$ 781, 1265 ; Story’s Eq. PI. 
§ 767 ; Gaither v. Gaither, 3 Maryland Ch. Decisions, 158 ; 
Sweet v. Jacocks, 6 Paige’s Ch. R. 355; Brown v. Lynch, 
1 ib. 147; Lillard v. Casey, 2 Bibb’s R. 459; McDonald v. 
May, 1 Rich. Hq. R. 91: Johnson v. Kay, 8 Humph. R. 142 ; 
Haywood v. Ensley, 7. 460; English v. Tomlinson, 2. 378 ; 
Montgomery v. Givhan, suwpra; Story on Agency, § 211; 
Barkelew v. Taylor, 4 Haisted’s Ch. R. 206; Benson v. Hea- 
thorn, 1 Y. & Coll. C. C. 326; Faweett v. Whitehouse, 
1 Russ. & Mylne, 132, and notes; Lees v. Nuttall, a. 53, 
note 1. 

We think it is sufficiently proved, that Lane, as the active 
administrator, had control ef a large amount of property of 
the estate ; that he and his co-administrator, Garth, knowing 
that the estate in 1831 was free from debt, and that the cot- 
ton crop of the estate of that year would be worth more than 
$2,500, agreed to buy the lands described in the amended 
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bill for the estate ; that to make this purchase, they drew the 
bill of exchange for $2,500, intending at the time that its 
proceeds should be used, as far as was necessary, in purchas- 
ing said lands for the estate, and also intending that said bill 
of exchange should be paid out of the property, or cotton 
crop of the estate, over which they had control; that the ex- 
pense of getting the bill negotiated were charged to the 
estate by Lane; that the lands were bought by Lane, and 
paid for out of the proceeds of said bill, according to their 
aforesaid agreement and intention ; that Lane did make the 
purchase of said lands at the Government sales in July, 1831, 
for the estate; that he, by agreement with Garth, did take 
the cotton crop of the estate, which was of greater value than 
said bill, and agreed to pay the bill, and did pay the bill after 
so taking said cotton crop; that Lane, by his line of conduct 
and declarations in relation to said lands, did induce Garth 
and young William Mosely, and others who had and felt an 
interest in causing these lands to be bought for the estate, to 
believe that he (Lane) would attend the land sales and buy 
them for the estate with the proceeds of said bill; that Lane 
thus influenced the conduct of Garth and young William 
Mosely and others, to the prejudice, of the residuary lega- 
tees ; that Lane, at the land sales, declared he was buying 
said lands for the estate, and thus prevented competition ; 
that by Lane’s declarations before the sales, that he would go 
and buy the lands for the estate, Garth and young William 
Mosely were misled and prevented from taking other mea- 
sures to have the lands bought for the estate; that by such 
means, which more fully appear in the record, Lane at the 
Government sales became the purchaser of the lands, at a 
grossly inadequate price, and has so dealt with them since as 
to make large profits out of them, which he now claims as his 
own property. 

Under all the circumstances disclosed in this case, we hold 
that Lane is estopped, as against the complainants, from say- 
ing that the proceeds of said bill of exchange, which he used 
in purchasing said lands at the Government land sales, in 
July, 1831, were not then held and used by him as the funds 
of the estate. In this suit, as against Lane, we must take it 
as established beyond denial by him, that said purchase of 
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said lands was made with funds held and used by him at that 
time as the funds of the estate. Any other construction 
would enable him to consummate a fraud. It is but sheer 
justice to apply the doctrine of estoppel in this case.—Dezell 
y. Odell, 3 Hill’s (N. Y.) Rep. 219; 1 Greenlf. Ev. §§ 27, 
207, 208; Barkelew v. Taylor, 4 Halsted’s Ch. R. 206; 
McDonald v. May, 1 Rich. Eq. R. 91; Sweet v. Jacocks, 
6 Paige’s Ch. R. 355; White & Tudor’s Leading Cases in 
Equity, vol. 2, part 1, pp. 560-62. 

The case, thus viewed, is stripped of its greatest difficulty. 
“Tt is the ordinary case of a trust created by one person for 
the benefit of another, without his knowledge, and accepted 
by such other person upon being notified of such trust. 
Such a trust is not prohibited by statute. It belongs to what 
Chancellor Kent calls ‘that mysterious class of trusts arising 
or resulting by implication of law,’ and which the legislature 
have left ‘undefined and untouched.’ Such trusts arise from 
the obvious intention of the parties, though not expressed in the 
instrument with which they are connected ; or they are forced 
upon the conscience by the manifest justice of the case.” “Such 
trusts must be recognized and enforced, from the very neces- 
sity of the case, in order to prevent the grossest injustice. 
A party will not be allowed, in a court of equity, to shelter 
himself from responsibility for a fraud, under cover of a stat- 
ute to prevent frauds.—Hosford v. Merwin, 5 Barb. Sup. Ct. 
Rep. 41; Benson v. Heathorn, 1 Y. & Coll. C. C. 326; 
Fawcett v. Whitehouse, 1 Russ. & Mylne, 132 ; Page v. Page, 
8 New Hamp. R. 187; White & Tudor’s Leading Cases, vol. 
2, part 1, pp, 560, 561. ; 

Upon the pleadings and proofs, we think the complainants 
were clearly entitled to a decree.—Sweet v. Jacocks, 6 Paige’s 
Ch. R. 355 ; Tompkies v. Reynolds, 17 Ala. R. 109; Me- 
‘Donald v. May, 1 Rich. Eq. R. 91; and other cases supra. 
We will now indicate to what extent relief should be 
granted. 

If, after said purchase at the land sales at Huntsville, Lane 
settled with the Orphans’ Court for the entire value of the 
cotton crop of the estate of 1831, and did not in any manner, 
in his settlement, charge the estate with anything on ac- 
count of said lands, except the expenses of getting said bill 
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of exchange sent to Nashville and negotiated, then, in this 
case, he ought not to be charged with the entire prices fot 
which he sold said lands at private sale, and interest thereon, 
but there should be deducted therefrom the amounts paid. by 
Lane for said lands whilst he was at the land sales at Hunts. 
ville, in July, 1831, as those amounts are stated in his answer, 
In other words, Lane ought to be held liable for the net profits 
made out of said lands, and interest. thereon. In estimating 
the net profits, Lane must be held chargeable with the prices 
at which he made the last sales of said lands, whether he has 
ever received those prices or not, unless he shows that they 
never could have been collected ; and he must be credited 
with whatever sum he was compelled to pay to get the title 
to said lands, unless he has heretofore obtained a credit there- 
for. Interest must be allowed on the balance against him, 

It appears that the administrators spoke of the cotton crop 
of 1831, as the cotton crop of the estate. It is evident that, 
under the will, the estate being wholly free from debt in 
1831, that cotton crop really belonged to the residuary lega- 
tees, and that the administrators knew this to be so. The 
expenses of getting the bill of exchange negotiated were 
charged to the estate. This was equivalent to charging those 
expenses to the residuary legatees ; for thereby the residuum 
to which they were entitled was diminished. These circum- 
stances serve to show, that when Lane and Garth agreed to buy 
the lands for the estate, they meant for the residuary legatees, 
who under the will were entitled to every portion of the 
estate not specifically devised or bequeathed. The com- 
plainants are two of five surviving residuary legatees ;—the 
other three, who refused to join in prosecuting the suit, are 
made defendants. The administrator of the only ofher re 
siduary legatee mentioned in the will, is made a party de- 
fendant ;—that other legatee having died intestate, beforee 
arriving at lawful age, and without issue, his share under the 
residuary clause belongs to the five surviving legatees. Upon 
the case as presented, the complainants are entitled, as against 
Lane, to have the net profits arising from the lands described 
in the amended bill, on his re-sale of them, treated as part of 
the estate of the testator ; and they are therefore entitled to 
a decree for two-fifths of those profits and interest,—the profits 
to be ascertained as hereinabove indicated. 
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The decree of the chancellor in this case is reversed, and 
the cause remanded for further proceedings not inconsistent 
with this opinion. Lane must pay the costs of this court. 


CHILTON, C. J.—It is certainly true that a trustee is 
not permitted to make gain to himself out of his fiduciary 
relation, beyond a reasonable compensation for his services ; 
and while I agree with what my brethren have said upon this 
subject, I do not think the subject-matter of this suit, as dis- 
closed by the allegations of the bill, and shown by the proof, 
brings it within the influence of this principle. 

The complainants must not only make a good case by their 
bill, but they must, at least substantially, prove the case 
which they do make, if their allegations are denied by the 
answer. ‘hey proceed here upon the idea of resulting trust 
—that their funds have been used by the executor, Lane, 
in the purchase of land, which he has sold, and from which he 
has derived a profit; which profit, they insist, they have a 
right to pursue and recover. But the proof shows, that the 
funds which were used in the purchase, were not the funds 
of the estate.. They were borrowed in Nashville, Tennessee, 
upon the personal responsibility of the executors—upon a 
bill, for the payment of which the estate was in no wise 
bound. It may be that this debt of the executors was paid 
out of the funds of the cotton crops raised by the estate. 
This, however, would not, in my opinion; change ghe principle 
and convert that into a resulting trust which before was no 
trust. It is sufficient, in the aspect in which the bill presents 
the complainants’ case, to show that the funds with which the 
land was purchased did not belong to the estate. 

But it is said the complainants should recover upon the 
doctrine of estoppel ; that Lane said he would buy the land 
for the estate, and thus prevented his co-executor and the 
adult heirs from making the purchase for its benefit. It is, 
in my conception, a conclusive answer.to this view, that nei- 
ther of these persons had any authority to invest the funds of 
the estate in such purchase. If they had done so, it would 
have amounted to a tortious conversion of them, for which 
they would have been liable. The will of the testator forbade 
the use of the funds in this way, and it was the duty of the 
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executors faithfully to carry its provisions into effect. So 
that to hold Lane liable for the proceeds of the land, it must 
come to this:—If one party threaten to convert funds of an 
estate, hy reason of which another is prevented from doing 
it, the party who threatened or said he would do so, must be 
held accountable as though he had done it. Although he hag 
repented and complied with the law, yet, as he said he would 
not comply, he must be treated as though he had not, and 
estopped from showing that he has. 

It is not pretended that Garth or William Mosely would 
have purchased the land with their private funds for the 
estate, and have made a donation of it. It must be assumed, 
then, that they contemplated using the funds of the estate. 
This they had no right to do, and so they have been pre 
vented from doing nothing which the law allowed them to 
do, by the declarations of Lane. So far as the record dis- 
closes, Lane has accounted for the funds of ‘the estate. The 
small sum allowed him as expenses for sending to Nashville 
for funds, a part of which was used in the purchase of the 
land in dispute, should properly have been divided between 
himself and the estate, in proportion as the money was shared 
between them and it; the record showing that a portion of 
it was used in paying for land required to be purchased by 
the will. But this can have no influence upon the case before 
us, except as tending to show whose funds were used in buy- 
ing the land mentioned in the bill. 

But, finally, there is another substantial reason for refusing 
this relief, conceding the foregoing views to be untenable. 
It is this—the promise was “to purchase for the estate.” 
The bill is filed by some of the residuary legatees. These 
profits sought to be recovered, are clearly no part of the 
estate proper Which can pass under the will. They could not 
have been within the contemplation of the testator. Yet, by 
the decree of this court, they are made to pass under the will 
to the residuary legatces. 

These are some of the reasons which compel me to dissent 
from the opinion of a majority of the court. In legal con- 
templation, the estate has not keen injured by the failure of 
Lane.to convert the funds after he had declared he would do 
so, and hence no principle of estoppel can be invoked to hold 
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him to his declaration. Neither has he taken anything from 
the estate to which it was entitled, by making the purchase ~ 
in his own name, and for his own account. The bill fails to 
show that he prevented a gift or donation from being made 
to the estate, but merely that he prevented a speculation with 
the funds of the estate, which the law would not allow, and 
which, in other hands, may have proved disastrous instead of 
profitable. 





MOBILE MARINE DOCK & MUTUAL INSURANCE 
CO. vs. McMILLAN & SON. 


[ACTION (UNDER CODE) ON MARINE POLICY OF INSURANCE.] 


1, Custom affects policy—Every usage of trade which is so, well settled, or so 
generally known, that all persons engaged in that trade may fairly be con- 
sidered as contracting with reference to it, is regarded as forming part of 
every policy designed to protect risks in that trade, unless by the express 
terms of the policy, or by necessary implication, such inference is repelled. 

2, General rules for construction of policies—The same rules of construction by 
which the sense and meaning of all other instruments are determined, apply 
equally to policies of insurance ; yet policies are to be construed liberally 
for the benefit of the assured, and if any doubt should arise upon the mean- 
ing of the whole instrument, greater effect should be allowed: to the written 
than to the printed words. 

3. Difference between contracts of insurer and carrier.—The contract of the insurer 
is not necessarily co-extensive with that of the carrier by whom the goods 
are transported, and it is therefore erroneous to hold him liable until the 
goods are delivered to the consignee, or to some one for him, or are landed 
at the place where it is usual for him to receive goods. The carrier, by the 
terms of his contract, or by force of a custom, may be liable for the over- 
land transportation of the goods, after they shall have been landed at the 
accustomed port of destination, to the place where the consignee usually 
receives goods, or until delivered to him; while the risk of a marine policy 
is at end, in the absence of express stipulations to the contrary, whenever 
the goods can be considered safely landed according to the usual course of 
business, at the accustomed port of destination, although they may never 
have been delivered to the consignee. 

4, Port of New Orleans, in marine policy, means usual place of landing goods on wharf 
at Lake Pontchartrain—A marine policy was effected on a lot of cotton, 
shipped from Mobile to New Orleans, on board of a vessel which did not go 
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to the city of New Orleans, but always discharged her cargo at the wharf, 
on Lake Pontchartrain ; and the stipulation of the policy was, that the risk 
should continue “ until the said goods shall be safely landed at the port of 
New Orleans”: Held, that the risk terminated with the safe landing of the 
goods at the wharf on Lake Pontchartrain. 

5.. Error without injury will not reverse a judgment. 

6, Policy held a severable contract—A policy of insurance upon 198 bales of cot- 
ton, valued at $9,900, at a premium of three-sixteenths, is so far a severable 
contract, that the underwriters are discharged from liability for whatever 
portion is safely landed at the port of destination. 


AppEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKinstry. 


THIS was an action (under the Code) on a policy of insu- 
rance on 198 bales of cotton, shipped from Mobile to New 
Orleans, on board of the Helen ; and the only plea was, the 
general issue, with leave to give any special matter in evi- 
dence. The amount insured, endorsed in gross, was $9,900 ; 
the rate three-sixteenths of one per cent.; and the stipulation 
as to the beginning and duration of the risk, as “ Beginning 
the adventure upon the said goods and merchandise from and 
immediately following the loading thereof on board the vessel 
called the Helen, at the port of Mobile, and so shall continue 
and endure until the said goods and merchandise shall be 
safely landed at the port of New Orleans.” 

The facts proved on the trial, as stated in the defendant’s 
bill of exceptions, were as follows :— 

“The plaintiffs proved the contract of insurance with the 
defendant upon 198 bales of cotton, valued at $50 per bale, 
and shipped from Mobile on the steamer Helen. They also 
proved that said cotton was laden on board the Helen, from 
the wharfin the city of Mobile, on the — day of January, 
1854, and was consigned by bill of lading to Rugely, Blair 
& Co., who did business in the city of New Orleans ; that 
said steamer arrived at the wharf belonging to the Carroll- 
ton and Jefferson railroad company, on the southern shore of 
Lake Pontchartrain, and distant about cight miles from the 
depot of said railroad in the city of New Orleans, on the 
evening of the 28th January, 1854, about 8 o’clock, P. M., 
and immediately began to unload her cargo on said wharf ; 
that while so unlading, but before all her cargo (which con- 
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sisted of about five hundred bales) had been landed—to-wit, 
about one-third of it—on said wharf, the steamer Georgia 
made fast to the same wharf at about 11, P. M.; that a fire 
broke out on the Georgia, which extended to the wharf, and 
consumed the Georgia, the wharf, and all the goods thereon ; 
that at the time of the fire, about 134 bales of plaintiffs’ cot- 
ton had been put off from the Helen, and were there consumed, 
and only 64 bales (out of the whole shipment of 198 bales) 
came to the possession of said consignees in New Orleans, 
which said 64 bales were received by the consignees without 
objection. It was agreed that the value of said 134 bales, 
under the policy, was $6,700. 

“There was evidence tending to show that it is the custom 
of steamboats, in the trade between Mobile and New Orleans, 
to contract to deliver their cargoes in the city of New Or- 
leans, and that the railroad to the city, in the transportation 
to the city, acts as the agent of the boat; that the boat col- 
lects the freight for the whole trip, and pays to the railroad 
its proportion of the freight ; that goods shipped at Mobile, 
on any of the lines to New Orleans, are deliverable in the 
city of New Orleans, at the depot of the railroad, by the 
terms of the ordinary bill of lading.” (A copy of such bill of 
lading, showing this fact, is here attached as an exhibit to the 
bill of exceptions.) 

“On the part of the defendant, it was proved that the 
Helen was a regular packet, running between Mobile and 
New Orleans; that she uniformly landed her cargo on the 
southern shore of Lake Pontchartrain, on the wharf at the 
lake end of the Carrollton and Jefferson railroad, and there 
took on board her cargo for Mobile; that this was her regu- 
lar and uniform place of discharge, and of taking her cargo 
on board, well known to all in the habit of shipping goods by 
her ; and that plaintiffs were in the habit of shipping goods 
by her. It was proved, also, that the steamboats engaged 
in said trade had each their regular places of landing on Lake 
Pontchartrain, and did not approach nearer to the city of 
New Orleans than the south side of Lake Pontchartrain, 
where they uniformly laded and unladed their cargoes ; that 
there is a canal connecting the city with the lake, but it is 
not used by these steamers ; that goods may also be carried 
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to the city by way of the Mississippi river, and landed on the 
levee, but such voyage is unusual, and would subject the 
‘shipper to a larger premium for insurance than by way of the 
lake. There was evidence, also, tending to show that, in 
mercantile understanding, the port of New Orleans embraces 
the wharves of the railroad on the lake, as well as the levee 
on the Mississippi river ; but as to this, there was also proof 
that the landing at the lake is in a different parish from that 
of New Orleans, and a distinct port of entry. 

It was in proof, also, that it was usual and customary for 
steamboats in this trade to unload their cargoes on the rail- 
road wharf, immediately on their arrival, whether by day or 
night—if in the night, the cargo is received on the next morn- 
ing, and forwarded by the first cars ; if by day, the same is 
received and forwarded by the first cars which leave for the 
city, and is then (?) delivered to the consignee named in the 
bill of lading ; that when goods are landed upon the wharf, 
the officers and crew of the boat usually exercise no further 
control over the goods, and they are taken charge of by 
the officers and servants of the railroad company, who trans- 
port them to the city in fulfillment of the contract of the boat 
with the shipper; that no notice is given to the consignee of 
the arrival of the boat at the wharf, (he residing in the city 
of New Orleans,) nor is any notice of such arrival at the 
wharf given to any one, nor was any notice given to any one 
in this instance ; that the boat unlades her cargo at the wharf, 
and the agents of the railroad company there receive it, and 
forward it to the city, as above stated ; that the boat in this 
case proceeded with her unlading as was usual and custom- 
ary; that a watchman, employed by the railroad company to 
keep: watch over the wharf and goods thereon, was on the 
wharf at the time of the arrival of the Helen and the unlading 
of her cargo, but there was no proof that he interfered, or 
had any authority to interfere, with the landing of the cotton 
from the boat, or to take charge of it when landed—he was 
a mere sentinel; that one hundred and thirty-four bales of 
the plaintiffs’ cotton had been landed from the boat, on the 
wharf, at the time of the fire, and such landing had been in 
all things as usual and customary with the Helen, and nothing 
more remained to be done by her crew and officers about the 
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landing of said 134 bales, but the obligation of the boat con- 
tinued to transport said cotton to the city of New Orleans. 

‘Two instances were shown to have occurred in Mobile, 
previous to this shipment, wherein a larger premium had 
been demanded by insurers, and paid by assured, to cover the 
risk of goods while on the voyage, as well as on the railroad 
after they had been unladed from the boat, than was the usual 
rate demanded and paid as premiums for the ordinary con- 
tract of insurance on goods ‘till safely landed at the port of 
New Orleans.’ No other instances were shown, prior to this 
fire, where the question had been considered ; and no cases 
were proven, prior to this fire, of losses that had happened 
after the goods had been unladen from the boat, or on the 
railroad between the lake and the city, having been either 
paid or refused. There was no proof that any loss had oc- 
curred prior to the fire proved in this case. The two cases 
referred to were stated by the witnesses to have occurred in 
this wise: The parties wishing insurance applied to the un- 
derwriters, stating that they wished to cover the cotton till 
in warchouse, or until on shipboard there (which was not re- 
collected) ; the risk was taken, and policies executed, of which 
a copy is hereto annexed as an exhibit ; and it was proved, 
also, that the assured in these two cases took a further policy 
in New Orleans, covering the thing insured from New Or- 
leans till laden on shipboard in the Mississippi river. 

“The court charged the jury, that whether the policy in 
this case extended to New Orleans, or only to the terminus 
of the boat’s voyage at Lake Pontchartrain, the liability of 
the insurer continued until the goods were safely landed ; 
that if they were burned before they were landed, the plain- 
tiff was entitled to recover; that as to the phrase ‘ until 
safely landed’, they must look to the custom, if any had been 
proved ; that, to discharge the underwriters, there must be 
either an actual or a constructive delivery of the goods; that 
the liability of the insurer continued till the goods were 
safely delivered to the consignee, or some one for him; that 
an actual delivery was established when the cotton was 
safely landed on the wharf, or the usual place of delivery, 
and received by the consignee, or by some one there author- 
ized to receive it for him, or where any one authorized to 
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receive took charge or control of the cotton as it was put off 
from the boat; that the putting off from the boat of any 
number of bales on the wharf, unless some one in behalf of 
the consignee took charge of the cotton, was not sufficient to 
discharge the underwriter ; that if the cotton was landed at 
the usual time, in the usual manner, and at the usual place, 
and the consignee (or some one authorized to receive the cot- 
ton for him) had a reasonable time to take control of it,— 
that would be a constructive delivery ; that the custom which 
would govern the case must be a reasonable mode of delivery, 
and it was not sufficient for the boat simply to have the cot- 
ton put on the wharf after eight o’clock in the night, without 
notice to the consignee, or some one for him, and without 
delivery to him, or to some one for him; that if they found 
the unlading of the cotton was begun as late as 8 o’clock at 
night, and while the unlading was in progress, and before the 
198 bales had been put off from the boat, it was burned, and 
there was no person there authorized to receive it for the 
consignee, and no person authorized to take charge of it had 
been notified of its arrival,—then the putting off of the 134 
bales would not be a compliance with the policy, and plain- 
tiff must recover. 

“To this charge the defendant excepted, and then request- 
ed the court to charge as follows :— . 

“1, That the defendant is not liable to make good any 
loss that may have occurred to the cargo of the Helen after 
the same had been safely landed from the boat ; which charge 
the court refused, and the defendant excepted. 

“2. That if the cotton in question was landed at the usual 
wharf of the Helen, and in the usual manner, and was there- 
after destroyed by lire, the jury must find for the defendant ; 
which charge was refused. and the defendant excepted. 

“3, That if the jury believe the 134 bales sued for were 
landed from the Helen at her usual place of discharge, and 
in the usual manner, and were subsequently burned on the 
wharf, plaintiffs cannot recover ; and this, though the whole 
shipment consisted of 198 bales, of which sixty-four still re- 
mained on board the boat; which charge the court refused, 
and the defendant excepted. 

“4, That if the plaintiff, by himself or agent, received and 
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accepted from the Helen sixty- four bales, part of this ship- 
ment, he is not entitled now to object that only 134 bales 
(and not the 198) had been landed on the wharf; which 
charge the court refused, and the defendant excepted. 

“ Defendant also requested the court to charge— 

“5. That the defendant is not liable as general insurer 
against injury to the cotton on its transportation from Mobile 
to the city of New.Orleans. 

“6. That the liability of the defendant does not extend to 
inland risks, or risks on the railroad, beyond the wharf at 
Lake Pontchartrain. 

“7, That to discharge the defendant, it is not necessary 
that the goods should be actually delivered to the consignee 
named in the bill of lading—it is sufficient that the goods be 
landed from the boat, at the usual place of unlading her 
cargo, and in the mode and manner customary in the trade. 

“ Which charges (Nos. 5, 6, and 7), as asked by defendant, » 
were refused, but were given by the court as asked in con- 
nection with the following charge—to-wit : However true it 
may be that, when we speak of New Orleans, we mean the 
city which bears that name, it does not follow that the same 
meaning is attached to the word when used ina policy. The 
insurance is at and from the port of Mobile to the port of 
New Orleans; the term New Orleans means the port of New 
Orleans, the shins which is the ultimate destination of the 
vessel on which the goods are laden. The voyage is under- 
stood to be terminated, when the vessel arrives at her port 
of destination, and has been moored there in safety twenty- 
four hours. The termination of the voyage as to the vessel 
does not necessarily terminate the risk on the goods: this 
risk may continue when the voyage as to the ship is ended ; 
its duration depends on the intention of the parties, and this 
intention must be found in their contract. The words of the 
policy being, ‘ Beginning the adventure on the said goods and 
merchandise from and immediately following the lading 
thereof on board of said vessel at Mobile, and so shall con- 
tinue and endure until the said goods and merchandise shall 
be safely landed at the port of New Orleans,—the risk con- 
tinues until the goods are safely landed, although the voyage 
as to the vessel might be terminated previous to their land- 
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ing ; and this risk continues until the goods are safely landed 
at the usual place, and at the disposal of the consignee. If 
it was usual to receive goods at the wharf on Lake Pontchar. 
train, or wherever it is usual for the consignee to receive his 
goods, it would be the duty of the consignee to receive them 
there, and a landing at such place would be a landing at the 
port of New Orleans; but the risk of the insurer is not dis- 
charged until the goods are landed at the place where it 
is usual for the consignee to receive and take charge of his 
goods. To this charge as given, and to the refusal to charge 
as asked, the defendant also excepted.” 

The charges given, and the refusals to give the several 
charges asked, are now assigned for error. 


P. Hamittoy, for the appellants : 


The case presents two leading questions for solution : 

1st. Does the risk assumed by the assurer extend to the 
city of New Orleans, or does it terminate at the terminus of 
the voyage of the boat? 

2d. Was there a safe landing of the 134 bales, so as to dis- 
charge the liability of the underwriter, or does the term 
“until safely landed” mean till safely delivered to the con- 
signee ? 

The ruling of the court, in substance, was that the liability 
of the underwriter continued till the goods reached the city 
of New Orleans-- that is, that it was co-extensive with the 
responsibility of the carrier ; and that whether that were so 
or not, still, to be safely landed, the goods must be safely 
delivered to the consignee, or some one for him, at the place 
where it was usual for the consignee to receive his goods. 
The evidence was, that the goods are, by the terms of the con- 
tract with the boat, deliverable to the consignee at the depot 
in the city ; so that in truth the court below decided one sin- 
gle question, to-wit: That the contract of assurance in this 
case covered the goods till they were landed in the city, at 
the place where it was usual for the consignee to take charge 
of them ; and being destroyed by a risk within the policy be- 
fore they reached that point, the plaintiffs were entitled to 
recover. These decisions, which run through the whole 
charge of the court, and exhibit themselves in the refusals to 
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charge as requested by the defendant, are objected to as 
erroneous. 

Ist. As to the extent of the risk assumed by the defendant : 
The policy is a marine policy: the risk assumed is the risk 
named, on goods described, while on a certain vessel named, 
and on a certain voyage also described. It falls within the 
very definition of a contract of marine insurance.—1 Phil. 
Ins. 1; 1 Duer’s Ins. 58. The policy describes the risks as 
“of the seas,” &c., being on 198 bales of cotton from the port 
of Mobile to the port of New Orleans, on the steamer Helen, 
“beginning the.adventure upon the said goods and merchandise 
from and immediately following the loading thereof, on board of 
the said vessel (the Helen) at the port of Mobile, and so shall con- 
tinue and endure until the said goods and merchandise shall be 
safely landed at the port of New Orleans,” and is the same form 
of contract to be found in all the books on Marine Insurance, 
as belonging to that policy in all commercial countries. 
1 Arnould Ins. p. 20. The contract is attached to the goods 
while in transitu on the voyage described, and in the vessel 
described ; it covered the goods during the voyage of the 
Helen : when that voyage was safely terminated, the contract 
of insurance was terminated. Both parties to the contract 
are chargeable with knowledge of the course of this trade. 
Arnould Ins. p. 43. Both parties, then, knew that the Helen 
did not and could not go to tic city of New Orleans: they 
contracted then for insurance so far as the Helen went ; they 
named that vessel as the vehicle of transportation, and very 
properly, too.—-1 Arnould Ins. 170. The insurance, by the 
terms of the contract, is co-extensive with the voyage that in 
the usual course of trade would be made in the Helen—the 
vessel named in the policy. The contract is for indemnity 
against loss on a voyage by the Helen, from the port of 
Mobile to the port of New Orleans, beginning the adventure 
with the loading upon the Helen, and continuing till safely 
landed at the port of New Orleans. 

Now, what is meant by the term ‘ port of New Orleans’ is to 
be ascertained by the opinions of mercantile men, cognizant 
of the usages of trade.—1 Arnould Ins. 342, 434,77; 1 Burr. 
R. 349; 3 Camp. R. 16, 300; 1 Bingh. R. 445; 2 Taunt. R. 
406. And this definition is not governed by geographical or 
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political divisions. The port of New Orleans, i in mercantile 
understanding, embraces the wharves on Lake Pontchartrain, 
as well as the levee on the Mississippi river. According to 
this understanding, the Helen was at the port of New Or. 
leans when she reached her usual wharf at the end of the 
railroad, and the marine policy there ceased. It had no 
operation on land, or after the goods had been discharged 
from the vessel on land, where it was customary for the vessel 
to discharge. It is admitted that lighters, or vessels used to 
transport goods from a vessel to the shore, are generally 
deemed part of the ship, and goods while so laden continue 
covered by the policy ; but in order to have that effect, they 
must be vessels of water carriage: if the goods reach the 
land, the maritime service is performed. If there be two 
modes of transporting goods from the ship to their port of 
destination—one by boats, and another by land—if that by 
boats is adopted, the insurance still covers the goods ; if that 
by land is used, the insurance ceases, though the liability of 
the carrier continues, whichever be adopted.—5 Martin’s R. 
N.S. 386 ; 2 Mass. 426; 1 Arnd. Ins. 437; 4 T. R. 206; 
6 Mass. R. 179; 1 Burr. R. 341-9. So in this case, the 
policy covered the goods till they reached the terminus of the 
voyage of the Helen, to-wit, the wharf on Lake Pontchar- 
train ; the land carriage beyond that point was not covered 
by the policy.—3 Camp. R. 161; 1 Arnd. 437. 

The propriety of this construction of the policy is con- 
firmed by the evidence of the only two cases that had 
occurred prior to this loss, where the question had been con- 
sidered by insurers and insured. <A large premium was de- 
manded, and paid, for the additional risk contracted, and the 
policy in its terms is made to extend to Wew Orleans, instead, 
as in this case, to the port of ew Orleans. These instances 
establish the custom in cy and are binding upon the 
parties.—1 Bing. R. 61; 23 Ala. R. 420; 14 How. R. 362. 

2. As to the landing of the cotton tion the boat : 

The proof is, the boat arrived at the wharf as usual, and as 
usual began to unload her cargo, on to the wharf. She had 
so unladed from her, and had landed on the wharf, 134 bales 
of the plaintiffs’ cotton, when the fire occurred, which de- 
stroyed the wharf and all the goods thereon. “The landing 
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had becit in all things as was usual and customary with the 
Helen, and nothing more remained to be done by the crew 
and officers of the Helen, about the landing of said 134 bales:” 
put the obligation of the boat continued on its contract, evi- 
denced by the bill of lading, and confirmed by the custom of 
the boats to transport the goods to the city of New Orleans. 
When thus on the wharf, the crew of the boat usually exer- 
cises no further control over the cargo-—it is then ready to be 
taken, and transported to its place of final destination by the 
railroad company. Of course, the obligation of the boat still 
continuing to transport it on, it would be incumbent on its 
officers, as common carrier, to keep charge of the goods, 
though landed from the vessel, not only on the wharf, but 
until they were laden on the cars, and even delivered to the 
consignee in the city. 

The question here, however, docs not relate to the duties of 
the boat, nor what description of delivery of the goods will 
discharge the liability of the boat; but is, what is a safe 
landing, to discharge the liability of the underwriter. The 
two contracts (of carriage and insurance) are not by any 
means co-extensive—they may very well begin and end at 
different periods of time, and in very different places. It is 
true they relate to the same subject, (in this case 198 bales of 
cotton,) but the liability in the one case does not at all ascer- 
tain the liability in the other. They are two entirely differ- 
ent and distinct contracts, made by different parties, and by 
no means imposing the same liability. The carrier under- 
takes to carry from point to point, and éo deliver safely and in 
good order to the consiginc, certain specified perils alone ex- 
cepted.—Ang. on Carriers, § 282. The underwriter on a 
marine policy nowhere undertakes for the delivery, but only 
contracts to indemnify the insured against losses from certain 
perils while in the process of inarine transportation; and his lia- 
bility is by the contract made to cease the moment the goods 
are safely landed.—See 1 Arnd. Ins. pp. 11, 12 ; 2b. 432, 433. 
Mr. Arnould (vol. 1, p. 539) remarks,—“In order to charge 
the underwriter, it is not enough that the loss should have 
happened at sea: it must also have taken place in the course 
of a navigation comprised within some given period of time, 
or between two local points specified in the policy, as the limits 
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or termini of the risk. In a policy on goods, the risk com- 
mences at the port of lading ; the terminus ad quem, or point 
at which the risk ends, is the port of the cargo’s discharge.” 

In our view, the court below erred in not sufficiently dis. 
tinguishing between these two liabilities: he made the lia- 
bility of the insurer co-extensive with that of the carrier, 
The carrier, in general, is bound to deliver the goods he un- 
dertakes to transport, to the consignee, or he must show a 
discharge of the goods under circumstances such as the cus- 
tom of the trade, and by consequence the law, deems equiva- 
lent to such personal delivery ; and very properly, too, for 
the carrier has the personal charge of the goods: they are 
placed in his care and custody. But not so with the insurer: 
he has nothing to do with handling the goods; he cannot 
deliver the goods, nor superintend the delivery. If so, he 
would be very much in the power of the carrier ; and, unless 
he undertake it expressly by his contract, should not be held 
to a guaranty of his conduct. The insurer undertakes against 
the barratry of the master, but he assumes no other risk ; 
and any loss that can be traced to the negligence or miscon- 
duct of the master, not amounting to barratry, must be borne 
by the vessel, and not by the insurer.—14 How. R. 351, 367. 
If the loss in this case arose through the negligence or mis- 
conduct of the master, in landing the goods at an unseason- 
able hour, or in an improper manner, the insurer is not liable. 
The assured, and not the insurer, warrants the competence 
and skill of the crew.—1 Arnd. Ins. 681. This falls within 
the implied warranty of seaworthiness. 

We insist, then, that a delivery of the goods to the con- 
signee, or some one for him, is not necessary to discharge the 
underwriter, even though it were necessary to discharge the 
carrier. All that is necessary to discharge the insurer is, 
that the goods should be safely transported on the voyage 
described, and safely delivered, or discharged on land from 
the vessel, at the usual place of landing. The connection 
between the vessel and goods must be severed by the safe dis- 
charge of the goods on the usual pier or wharf. When that 
is done, the voyage is ended—the contract of assurance has 
been performed. Mr. Arnould defines “SAFELY LANDED,” to 
mean “ safely delivered on shore, at the ordinary wharves and 
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quays, or customary landing places, within the limits of the port 
of discharge.” —Vol. 1, p.434. And again, p. 437,—“ Whon- 
ever the goods can be considered as having been landed accord- 
ing to the usual course of business, at their port of destination, 
the risk on the goods ends, though they may never have leen 
delivered into the hands of the consignees.” And again, (same 
page,) “ The general rule is clear, that the underwriter in a 
sea policy insures only against sea risks ; the risk on goods, 
therefore, ends, directly they are put on ¢erra firma, unless 
they are placed there only for a temporary purpose, or under 
such circumstances as to be protected by the usage of the 
trade ;” as in the Bank-saul case.—1 Burr. 341. So Lord 
Ellenborough, 3 Camp. R. 161,—“ The goods were landed 
according to the usual course of trade at the port of Arch- 
angel. This is all the underwriter undertook for. The 
policy says nothing of the goods being in the possession, or 
under the control of the consignees. * * * “Ifthe goods 
are once landed in the usual course of business, the under- 
writers are not liable for any subsequent loss. It was meant 
to indemnify against marine, and not terrene perils.” In this 
case (3 Camp.) the goods were taken possession of by Gov- 
vernment officers, before the vessel reached the land, and were 
never seen by the consignees. A similar case is found in 
8 Cranch R. 75. In both cases, the goods were held to be 
safely landed within the policy. In the case at bar, the record 
shows a landing had been made of the 134 bales, in all things 
as was usual and customary in this trade, and that nothing 
more remained to be done, about the landing of this cotton, by the 
officers and crew of the boat. It thus shows a complete land- 
ing or severing of the 134 bales from the boat, the vehicle of 
transportation, at the end of the voyage, at the place and in 
the manner usual in the trade, within the terms laid down by 
the authorities upon this subject ; and appellant contends the 
risk assumed by him had terminated, and the policy was 
complied with. 

The appellant’s contract was only to indemnify against 
certain dangers while on the voyage from Mobile and until 
safely landed at the port of New Orleans. It is well settled, in 
such a case as this, that the customary place of landing her 
cargo by the vessel insured upon would be the place at which 
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the voyage would be construed to terminate ; that place was 
indisputably the wharfat Lake Pontchartrain. Our contract 
was, then, only to indemnify the assured against the losses 
which might come to the goods while on board the vessel, on 
the voyage from Mobile to the customary wharf of the Helen, 
at Lake Pontchartrain, and until there safely landed. Now 
what is meant by safely landed? Our contract was a mari- 
time contract. It was confined by its terms to the dangers 
of the voyage, and the very essence of it was the protection 
of the assured against the dangers of the navigation between 
the two termini of that voyage. When, then, we speak of 
the goods being safely landed, it is evident we mean the goods 
are to be landed so as to be secure from the perils of the voyage; 
and, this being done, our contract is complied with. We 
contract only to furnish the assured with indemnity against 
the marine, and not aguinst the terrene risks. We contract that 
assured shall not suffer from the perils of the voyage—not that 
we will protect them from perils accruing after the voyage #s 
at anend. The goods, then, having reached the wharf at 
Lake Pontchartrain, which is shown to have been the usual 
and proper place of discharge, and the goods having been 
there discharged on terra firma, at the customary place, and 
in the customary mode, and nothing more remaining to be 
done with them by the boat, which was the vehicle of marine 
transportation; surely, all the marine transportation was at 
an end, so far as the goods in question were concerned. The 
marine risks had been run, the perils of the voyage were at 
an end, and the goods were safely landed within the meaning 
of the insurance policy. 

The case 6 Mass. R. 197 was decided on this principle, that 
a complete severance of goods and vessel had not taken place, 
according to the custom of the trade. A box of opium was 
taken ashore, for the purpose of trading with the natives, 
and was intended to be delivered to the chief, in pursuance 
of a previous bargain then to be completed. But foul play 
was suspected, and the opium was returned to the boat; and 
while there was seized by the natives, aud forcibly taken from 
the master of the vessel. In this case, no landing had taken 
place, according to any regular custom of the trade, nor had 
the crew placed the opium on land, as an ending of the voyage 
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as to it—the duty of the crew as to it had never been fully 
terminated. It is true, the facts show that 134 bales only, 
and not the whole 198, had been landed. The remaining 64 
were, however, received by the consignee without objection 
that the whole were not tendered to him. Even upon the 
notion that the contract was entire, and that plaintiff, or his 
agent, the consignee, was entitled to insist that the whole 
shipment should be landed before his policy ceased to protect 
him, he has himself severed the contract by accepting, with- 
out objection, a portion instead of the whole, and is not 
entitled to insist upon the objection. Besides, it was not 
necessary the whole should be landed ; it is sufficient if the 
bulk of the shipment be landed.—1 Arnd. Ins. 441. In this 
ease, the bulk, or the larger portion of the shipment, was 
landed in the usual manner, before the loss occurred. More- 
over, this contract was, at its inception, a severable contract, 
and the landing of each bale of cotton covered the contract 
as to that bale. Any other construction of the contract 
would lead to monstrous injustice. 

Even if we apply the same rule to the insurer that is ap- 
plied to a carrier in an analogous case, we find that what is 
a delivery depends on the custom of the trade. We contend, 
that in this case the duty of insurer and carrier is not com- 
mensurate, because the liability of the carrier extended to a 
delivery of the goods at the city, while that of insurer termi- 
nated with the voyage—that is, at the wharf. But if the car- 
riage terminated at the wharf, what facts would amount to a 
delivery must be determined by the custom: the custom of 
the boat would settle the question ; and a shipper by the boat 
would be held by that custom.—F landers on Shipping, p. 278 ; 
Angell on Carriers, 298, 314-15 ; 16 Verm. 52; 8S. C. 18 2. 
131; S. C. 23 2.; 1 Bail. R. 553; 17 Wend. R. 305-6; 
1 Parsons on Contracts, tit. Com. Carrier. If no notice of 
the arrival of the boat was required by the custom, notice 
was not necessary. ‘The Helen was a regular packet, and 
had regular times of arrival and departure, and a regular 
place and manner of lading and of receiving her cargo. 

The charges asked were all proper and correct, and should 
have been given. The fact sufficiently appears that the jury 
were misled by the ruling of the court below, and that too 
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much stress was laid on the liability of the carrier as furnish- 
ing the rule for the insurer. It is respectfully submitted, 
that the court mistook the principle on which the cause 
should be decided. 


Rost. H. Smiru, contra: 


1. The first question to be arrived at is, what was the 
charge of the court; for it is an error to suppose, as con- 
tended by the appellant’s counsel, that the charges, all taken 
together, assert the doctrine, that the risk continued until the 
cotton was delivered to the consignee, or to some one for him. 
It is certainly true that the original charge asserted this pro- 
position ; but it was expressly retracted by the qualification 
of the seventh charge asked, which asserted, that the risk was 
terminated if the goods were landed from the boat at the 
usual place of unloading her cargo, and in the mode and man- 
ner customary in the trade, and that it was not necessary that 
the goods should be actually delivered to the consignee. In 
the explanation given of the fifth, sixth, and seventh charges, 
the principle is asserted, that the risk continued until the goods 
were landed at the place where it was usual for the consignee 
to take charge of them; and in this the court but followed 
the language of C.J. Marshall, in Gracie v. Marine Insurance’ 
Co., 8 Cranch’s R. 81, which opinion, it will be seen from the 
language used, the court read to the jury. The error in giv- 
ing the charge in the first place, that there must be a delivery 
to the consignee, or to some one for him, is cured by its sub- 
sequent withdrawal.—Smith v. Maxwell, 1S. & P. 221. 

2. Was there a safe landing of the 198 bales? The undis- 
puted facts were, that while the boat was unloading, and when 
she had only thrown off 134 bales, those 134 bales were con- 
sumed. The policy, by one entire contract, covered the whole 
lot of cotton at one gross sum; and if there was no safe land- 
ing of any part, within the meaning of the law, until ail were 
safely landed, then the court might very properly have told 
the jury, ‘It is conceded that, when the loss occurred, only 
part of this cotton was landed ; but the risk continued on all 
of it until the whole was safely landed, and a part being 
burned before the whole was landed, the underwriters are lia- 
ble for that which was lost, even though the boat were at the 
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port of New Orleans.’ This is the law of the case, unless 
there is something in a contract of insurance which exempts 
it from the effect of a rule applicable to all other entire con- 
tracts.—See the cases collected in Reavis’ Digest, pp. 351-54; 
Evans & Arrington v. Keeland, 9 Ala. 51; Chitty on Con- 
tracts, 7th Amer. edit., pp. 446, 447, 737. That this is also 
the law of contracts of insurance, is well settled—3 Kent’s 
Com. 309; Gardiner v. Smith, 1 Johns. Cas. 141; 1 Arnould 
on Insurance, p. 434, note 1; Gracie v. Marine Insurance Co., 
supra. It matters not, then, whether other parts of the charge 
were correct or incorrect ; for, these facts being ascertained, 
the plaintiff was bound to recover, and the other charges, 
even if erroneous, could have worked no injury, and conse- 
quently furnish no ground of reversal.—Donley v. Camp, 22 
Ala. 659; Porter v. Nash, 1 7. 452; Caruthers & Kinkle v. 
Mardis Adm’rs, 3 7. 599; Mayor v. Emanuel & Gaines, 9 
Port. 403; Horton v. Smith, 8 Ala. 73; Randolph v. Carlton, 
ib. 607; Smith v. Houston, 7. 737; Shepherd v. Nabors, 6 
ib. 631. 

It is attempted to answer this proposition, by saying that 
an acceptance of the part saved was a waiver of this. This 
position amounts to this: If the bales burned had been lost at 
sea, then, by receiving those not lost, we would have waived 
all claim to anything for those lost. But the correct proposi- 
tion is, that if we had a right to insist on a total loss, it would 
have been a waiver only as to that received. For the appel- 
lee it is contended, that we were bound to receive the bales 
which were not at all injured, and that all we could have 
claimed payment for was a total partial loss. The risk con- 
tinued as to the whole until all were safely landed, and there- 
fore the lost bales were covered by the policy when destroyed ; 
but it does not follow that we were not bound to receive those 
which were uninjured. These latter were under the policy at 
the time, but ceased afterwards to remain under it by being 
saved and delivered. The general rule of waiver of perform- 
ance of contracts has no application to a policy of insurance, 
because it is a contract of indemnity merely, and the measure 
of recovery is the loss sustained. If the loss is only partial, 
it does not justify the insured in going for the whole policy : 
he must receive the part saved, and can only ask indemnity 
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for that lost. ~cilllemadilian Fire Ins. Co. v. Hamill, 6 Gill’s R. 
87; 1 Arnould on Insurance, p. 8. 

There has been some contrariety between the decisions of 
England and those of America, as to whether the insured can 
go for a total partial loss of goods which, by the memoran- 
dum to the policy, are free from average—that is, whether, if 
part of the goods, which are in separate parcels, are lost, and 
part are uninjured, and the goods are by the policy and mem- 
orandum of that class for which the insurers are not bound 
for an average loss, the insured can recover for a total loss of 
those separate parcels which were destroyed ; or whether, the 
insurance being a whole thing, and the articles not subject to 
an average loss, the insured himself must bear the loss. It 
is well settled in England, that although the insurers are by 
the policy exempted from accounting for anything less thana 
total loss; yet, when the thing insured consists of several 
distinct parcels, some of which are totally lost, and some un- 
injured, the insured may recover for the whole value of the 
part destroyed, for and on the ground of a total partial loss. 
But this doctrine has been denied in America, and it has been 
here held that the insured, in such cases, can recover nothing. 
Arnould on Insurance, vol. 2, pp. 1041-45; Hill v. London 
Assurance Co., 5 Mees. & W. 559, and note. As plaintiffs’ 
cotton was not among the articles which by the policy are 
exempted from average, the doctrine, no matter how held, has 
no influence on the case at bar, further than to illustrate the 
principle, that at all events, and whether the law be as ruled 
in England or America, we were bound to receive the goods 
which were uninjured. When received, the question might 
come up, if they were memorandum articles, whether we could 
go for any loss, or whether we could treat it as a total loss of 
part. But the question discussed never could arise, except 
upon the predicate that the insured were bound to receive the 
goods which were uninjured. These authorities (and the 
American more conclusively) establish that, where there is a 
partial loss, the insured cannot recover for more than a par- 
tial loss, and consequently is bound to receive the goods not 
damaged or lost. 

It is well settled, that though the existing state of things 
at the time of abandonment be such as to justify an abandon- 
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ment fora constructive total loss; yet the right of the insured 
to recover for more than an average loss depends upon the 
facts existing at the time the action is brought—that is, con- 
ceding for argument that, on the burning of the 134 bales, we 
might have abandoned for a constructive total loss; yet, in- 
asmuch as it subsequently turned out that the loss was only 
partial, we could only recover for the partial loss. It follows, 
then, that we rightly received the sixty-four bales not burned, 
and were compelled to receive them ; and this being so, the act 
was no waiver of any right.—Arnould on Insurance, vol. 2, 
ch. 8, pp. 1059-60, and the chapter generally. | 

Suppose. however, that the insured had a right to reject 
the 64 bales which were saved,—the insurers tendered them, 
and they were received ; how can this be a waiver of anything 
but the (supposed) right to treat them as lost? how can it be 
an admission that the other cotton, in a different condition as 
to landing, was landed? The doctrine asserted is this— 
because it is admitted that one part was afterwards safely 
landed, therefore it is an admission that other cotton, burned 
up before this had left the boat, was also safely landed.— 
Chitty on Contracts, pp. 446-7. This question, though not 
prominently presented, is in fact’decided in Alrich v. Equita- 
ble Ins. Co., 1 Woodbury & Minot’s U.S. C. C. Rep. 278. 

3. If necessary to proceed further with the argument, it is 
contended that there was no safe landing of any part of the 
cotton. It must not only be landed, but “safely landed’”— 
that is, placed in safety on ¢erra firma; so landed as to be 
beyond immediate danger. It never was safely landed ; for, 
in the very act of being rolled off, it took fire; and who can 
say which of the bales were landed while the fire was burn- 
ing, and which not? Cotton so rolled off at night, without 
any one to receive it, or protect it against fire and other casu- 
alties, cannot be safely landed; and, even if so landed at the 
city, it would not be a termination of the risk.—Gardiner v. 
Smith, 1 John. Cas. 141; Mass. Fire & Marine Ins. Co. v. 
Parsons, 6 Mass. 197; Pelly v. Royal Exchange Co., 1 Burr. 
341; Gracie v. Marine Ins. Co., supra. 

4, By the custom of the trade, the voyage was partly a land 
risk, and its terminus was the railroad depot in the city, al- 
though the boat in fact stopped at the lake, and employed the 
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railroad asa tender to complete her trip. It is well settled, 
that goods are considered on board of the ship, while in g 
lighter or shallop, in all cases where, by the usage of the 
place or trade, it is customary to unload by lighter or shallop, 
Though the ship may be at her usual place of mooring, or in- 
capable of proceeding further, and though the goods be in a 
lighter or shallop ; still, under the policy, they are on ship- 
board.—Arnould’s Ins., vol. 1, pp. 435-6, and cases there 
cited. Although the wharves at Pontchartrain, in general 
mercantile usage, may be considered as the port of New Or- 
leans; yet, by a further well-known usage of trade, steam- 
boats from Mobile take their cargoes to the city, employing 
the railroad as their agent to perform a part of the trip, for 
the whole of which the boat is bound. The trade considers 
the goods on board of the boat until landed in the city. The 
contract was made in reference to this usage; and no reason 
is perceived why the goods, when on the railroad, may not be 
considered as on the steamboat, as well as goods on a lighter 
or shallop may be considered on the ship. In either case, it 
is a departure from the letter of the contract, to arrive at its 
spirit and intent. The port of New Orlcans, in the sense of 
both insured and insurers, was the port of New Orleans as 
understood and meant by the vessel engaged to carry the 
goods insured. The question is, not what was the port of 
New Orleans in a general sense, but what was it as to this 
shipment. If it is said, this is a marine policy, and how can 
it cover a land risk ; the answer is, just as well as a policy, 
covering goods while on a named ship, continues though the 
goods have left the ship safely and are on another and a dif. 
ferent vessel. It is the intention of the parties to the con- 
tract, solved by custom, that enlarges the sense of words which 
have a more limited meaning in ordinary signification. There 
is no greater difficulty in treating the railroad carriage asa 
part of the boat’s trip, than there was in treating the goods 
as still on shipboard when they were actually on land, as was 
done in the cases in 1 Burr. 341, 6 Mass. 197, 13 Pick. 543. 
Suppose a boat is navigating a stream where, by means of a 
rapid or shoal, all boats have to unload and send their car- 
goes around the obstruction by a railroad or canal, the boat 
going through light and continuing her voyage; and that a 
loss should occur on the railroad or canal ;—would it he con- 











JUNE TERM, 1855. 97 


Mobile Marine Dock & Mutual Insurance Co. v. McMillan & Son. 








tended that it was not covered by the policy? The insurance 
in this case continued while the goods were on the boat, and 
until safely landed at the place for which the boat is bound, 
not corporally, but by herself or agent; and that place was 
the railroad terminus in the city. 

It is no answer to this, to say that a higher premium would 
be charged for voyages by water to the city. It does not fol- 
low that the insurer would not charge less, when part of the 
trip was to be made by railroad, which is a safer mode of con- 
veyance, and by the use of which the boat is able to make an 
inland voyage. Itis not to be presumed, in the vast demands 
of commerce and all the anxious solicitude it brings, as well 
as the keen penetration and guarded caution it produces ; and 
in this day, when insurance is the great stay and support of 
commerce, that the vast millions of goods passing between 
Mobile and New Orleans should have gone over this road 
without insurance. Yet no case could be shown, where it 
wat ever pretended that goods on the road were not consid- 
ered as protected by the marine policy. The appellant showed 
two cases, where the anxieties of commerce had taken poli- 
cies to cover goods to New Orleans, and while in warehouse 
there. Such was the risk “ proposed and taken.” These two 
cases establish no usage.—Adams v. Otterbank, 15 How. 539. 
But they are very persuasive to show that these two indi- 
vidual transactions furnish the only evidence that could be 
adduced, from which even an argument could be drawn in fa- 
vor of the termination of the risk short of the city. They 
tend strongly to prove, either that commerce has shown her- 
self so blind as to have passed her millions annually over this 
road without insurance, or that the construction we insist on 
is correct ; for it cannot be presumed, if any other case in 
point could have been given, that the positive proof would 
not have been made. It will be observed, too, that the boat’s 
bill of lading says, “to be delivered at the port of New Or- 
leans”; and the policy says, the risk is to terminate “at the 
port of New Orleans.” The usage shows that the expression, 
in the bill of lading, means the city itself; and yet the court 
is asked to tell the jury, that the same words in the policy, 
which was entered into in reference to this boat, mean the 
wharves at Lake Pontchartrain. 


7 








98 ALABAMA. 





Mobile Marine Dock & Mutual Insurance Co. v. McMillan & Son, 


CHILTON, C. J.—It is a rule of construction, settled by 
numerous authorities, that every usage of trade, which is go 
well settled, or so generally known, that all persons engaged 
in that trade may fairly be considered as contracting with 
reference to it, is regarded as forming part of every policy 
designed to protect risks in that trade, unless by the express 
terms of the policy, or by necessary implication, such infer- 
ence is repelled.—1 Duer on Ins. 195, $$ 42, 43; 2b. 265, 
§§$ 60, 61,62; Arnould on Ins. (1850 edit.) p. 65; Hughes on 
Ins. 109-10; 1 Phillips on Ins. (edit. 1853) 79, e¢ seq. 

The contract declared on is essentially a marine policy, 
providing for protection of goods shipped on board the Helen, 
upon a sea voyage, and against sea risks ; and there is nothing 
contained in this policy which, by a fair construction, can be 
made to extend to and cover ferrene risks after the cotton 
shall have been safely landed at the usual place of discharging 
her cargo by the vessel; unless, indeed, under the facts, we 
are required to hold that the port of New Orleans means the 
port at the city, and not the port which is known by the same 
name on Lake Pontchartrain, where the cargo was put on shore. 

It is conceded, that the policy is to be construed liberally 
for the benefit of the assured, and with a due regard to its 
design and object as an undertaking to indemnify.—Kent v. 
Bird, Cowp. R. 585; Godsall ef al. v. Boldero, 9 East, 72, 82; 
Hughes on Ins. 145, marg. page ;—per Lord Ellenborough, in 
Bainbridge v. Neilson, 10 East, 144; Pelley v. Royal Exchange 
Assurance, 1 Burr. 349; Wolfe v. Horncastle, 1 Bos. & Pul. 
322; Kains v. Knightly, Skinn. 55; 3 Saund. R. 200 a, note 
1. “It is certain,” said Lee, C.J., in Pelley v. Royal Exch. 
Ass., supra, “ that in construing policies, the strictum jus, or 
aper juris, is not to be laid hold on; but they are to be con- 
strued largely for the benefit of trade and for the insured. 
Nevertheless, as was said by Lord Ellenborough, C. J., in 
Robertson vy. French, “the same rules of construction which 
apply to all other instruments, apply equally to this instruv- 
ment of a policy of insurance—namcely, that it is to be con- 
strued according to its sense and meaning, as collected in the 
first place from the terms used in it, which terms are them- 
selves to be understood in their plain, ordinary, and popular 
sense, unless they have generally, in respect of the subject- 
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matter, as by the known usage of trade, or the like, acquired 
a peculiar sense distinct from the popular sense of the same 
words; or unless the context evidently points out that they 
must, in the particular instance, and in order to effectuate 
the immediate intention of the parties to-that contract, be 
understood in some other special and peculiar sense. The . 
only difference between policies of assurance and other in- 
struments, in this respect, is, that the greater part of the 
printed language of them, being invariable and uniform, has 
acquired from use and practice a known and definite mean- 
ing,and that the words superadded in writing (subject, indeed, 
always to be governed in point of construction by the lan- 
guage and terms with which they are accompanied) are enti- 
tled, nevertheless, if there should be any reasonable doubt 
upon the sense and meaning of the whole, to have a greater 
effect attributed to them than to the printed words, inasmuch 
as the written words are the immediate language and terms 
selected by the parties themselves for the expression of their 
meaning, and the printed words area general formula, adapted 
equally to their case and that of all other contracting parties 
apon similar occasions and subjects.”—4 East, 135-86. 

‘he language in the policy before us, as we have said, pro- 
vides against loss from certain perils, while the goods are in 
process of murine transportation. 'They are shipped on board 
the Helen, upon a voyage from the port of Mobile to the port 
of New Orleans, enumerating the perils and adventures 
usually inserted in marine policies ; and it fixes the termini of 
the risk, the point a quo being the port of Mobile, “and to 
continue and endure until the said goods shall be safely landed 


. at the port of New Orleans.” 


We must not confound the obligation of the insurer with 
that of the carrier. The boat, by the bill of lading, was 
obliged to have the cotton taken to. the. city, and the con- 
signees were not bound to receive it at the lake depot of the 
railroad; but it by no means follows, that the insurance 
extends to this terrene transportation.’ According to its 
terms, it closes with the terminus of the voyage of the Helen 
after the goods shall have been safely landed. There is no 
proof whatever to show that such policies were regarded by 
merchants, insurers, or shippers, as usually embracing such 
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risks, and we have found no case which authorizes the ex. 
tension of a marine policy to cover land transportation, 
Whether, indeed, it would be competent to extend the lan- 
guage employed in this policy, by proof of usage or custom, 
so as to make it.cover losses after the goods had been 
safely landed in the usual way and at the usual place of dis. 
charging the cargo by the Helen, is a question of some diff- 
culty, and one which we are not now called upon to decide, 
So far as the proof goes upon this point, it is adverse to the 
construction contended for by the assured ; two cases being 
shown where policies had been effected “to "New Orleans”, in- 
stead of the “port of New Orleans”, in which it was consid- 
ered by the parties that the risk continued to the city ; but 
in both of those, a greater premium was paid than required 
to insure to the “port of New Orleans”, as understood to be 
the point of discharging the cargo at.the southern shore of 
Lake Pontchartrain. But we lay no stress on these cases as 
establishing a custom. We rest our decision upon the ¢erms 
of the policy itself, considered, of course, with reference to 
what is waned done by such a vessel, with such a cargo, in 
such a voyage; all which must be considered as forming a 
part of the policy, as much so as if inserted in it.—1 Burr. 
350; 3 Saund. 200 a, n. 1. Both the assurer and insured are 
chargeable with a knowledge of the course of this trade, and 
are presumed to contract with reference to it.—Noble v. 
Kennoway, Doug. 510; Salvador v. Hopkins, 3 Burr. 1712; 
Vallance v. Dewar, 1 Camp. 505, n.; 2b. 508; 3 ib. 200; 1 
Taunt. 463; Selw. N.-P. 963; 1 Arnould Ins. 43; 7. 66; 
Hughes Ins. 146, bottom page. 

The parties, then, knew that the Helen landed her goods 
at the port of New Orleans, on the wharf at Lake Pontchar- 
train. They knew this vessel did not go to the city of New 
Orleans ;—they insert no words in the policy making the lia- 
bility of the insurance company co-extensive with that of the 
carrier, nor extending it beyond a “safe landing of the goods” 
upon the termination of the voyage; no custom or usage is 
shown to exten’ the voyage, and of consequence, the risk, to 
the city of New Orleans ; and such being the case, we should 
do violence to the terms of their contract to continue the risk 
after the voyage had terminated and the goods were safely 
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on land at the usual place of discharging them. The risk is 
at an end, whenever the goods can be considered as landed 
according to the usual course of business, at the accustomed 
port of destination, although they may never have been de- 
livered into the hands of the consignees.—1 Arnould on Ins. 
437; Galliffe v. Bourne, 4 Bing. N. C. 314; same case, in 
House of Lords, 7 M. & Gr. 850 

It follows from what we he sid, that the court erred in 
the charges,. which held t] ..2...: liable until the goods 
were delivered to the consi:iec, or come one for him. So, 
also, in the qualification given to the charges asked, which 
assumed that the goods must be landed at the place where it 
is usual for the consignee to receivé and take charge of them. 
The delivery to the consignee, as well as the usual place 
where he was accustomed to receive and take charge of the 
goods, could not affect the liability of the insurer, so as to 
extend the risk beyond the terminus of the voyage. These 
were questions between the consignee, or owner, and the car- 
rier. It was certainly competent for the parties to contract 
for covering losses which should come to the goods upon their 
marine passage and until safely landed, leaving their over- 
land passage unprotected by the policy. This, we have held, 
was the effect of the policy before us; and as the terminus of 
the marine risk was not the terminus of the transportation 
contracted for by the carrier, it was erroneous to make the 
liability of the insurer depend either upon the delivery of the 
goods to the consignee, or at a place where he usually received 
and took charge of them. 

The next question which arises is, did the errors which we 
have noticed injuriously affect the rights of the insurer. If 
they did not, we cannot reverse; for it is well settled, that 
an error which can do no injury, works no reversal.—Porter 
v. Nash. 1 Ala. 452; Caruthers v. Mardis’ Adm’r, 3 2b. 599; 
9 Por. R. 403 ; Donley v. Camp, 22 Ala. 659; 8 ab. 737, 37. 

If the contract was entire—if, in other words, the engage 
ment to safely land the 198 bales of cotton was not complied 
with until the whole were landed in safety, then the errors of 
the court worked no injury, since it is conceded that only 134 
of the bales were landed, and these were consumed by fire 
before the others were put on shore. 
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Waiving the fact, that the first count in the complaint eX- 
pressly states that the cotton was valued at $50 per bale, and 
the statement contained in the bill of exceptions, that “ the 
plaintiff proved the contract of insurance with the defendant 
upon 198 bales of cotton, valued at $50 per bale,” &e.; we 
think the contract must be regarded so far severable as to 
exonerate the underwriters for that portion which was safely 
landed. The contract is one of indemnity. The valuation 
is inserted by the agreement of the parties, that in case of 
loss, proof of value may be dispensed with. But where the 
articles are separate, and each pareel is unaffected in value, 
whether considered separately or aggregately, there is no 
good. reason why the failure safely to land one bale should 
make the underwriters liable to pay the aggregate value of 
the 198 bales. It could not be maintained that the under- 
writers would have been exempt from liability if the appel- 
lees, after effecting the policy upon the 198 bales, had only 
shipped 197, and these had noe destroyed by some of the 
perils embraced by the policy. They could not be allowed to 
say, “True, the loss has accri mm by reason of a risk insured 
against ; but the assured failed to ship the number of bales 
specified in the policy, and the contract was entire: we 
must be liable for the 198 bales, or for nothing.” The rule 
s, that if less than the number specified in the policy are 
shipped, the assured has an right to demand a corresponding 
return of the premium.—2 Arnould on Ins. 1227. We think 
the cases of Gracie v. The Marine Ins. Co., (8 Cranch, 75), 
and Gracie vy. The Mary land Ins. Co., (8 Cranch, 84), fully 
sustain the view we have ¢ ibove taken. In the latter case, a 
part only of the cargo was landed, and the policy provided 
for the continuation of the risk “until the said goods shall 
be safely landed,” &e. If no part of the goods could have 
been “safely landed” until the whole were landed, then, in 
that case, there would have been a total loss, and the assured 
would have been unaffected by the warranty against particu- 
lar average loss. But the court held otherwise, and dis- 
charged the waderwriters, upon the ground that the loss was 
partial, a portion of the goods having been safely landed 
within the meaning of the policy, and hence the assured was 
affected by the warranty against particular average. 
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We have seen that the.consideration for the insurance, the 
premium, is susceptible of apportionment—to-wit, three-six- 
teenths on the value of the cotton shipped; and that each 
bale may be severed from the others without affecting its 
value. The true rule, then, in such cases, is to consider the 
contract as entire with respect to each measure, and not in 
respect of the whole lot.—Story on Con. § 24, n. p, 18; 2. 
§ 21, et seq. 

The ease of Gardner ef a/. v. Smith, 1 Johns. Cas. 141, is 
relied upon by the counsel for the appellees. In that, by the 
terms of the policy, the risk was to continue until twenty- 
four hours after the goods named in the margin were landed ; 
the risk providing against scizure of the goods as illicit trade. 
A portion of the goods had been landed more than twenty- 
four hours, when the whole were seized as illicit. Justice 
Lansing said, “The insurance being entire, we are of opin- 
ion, that the risk continued on the entire goods, until twenty- 
four hours after a// of them were landed.” 

Perhaps a distinction may be taken between the case cited 
and the one before us; but if it be parallel, we are not dis- 
posed to follow it. Nor are we alone in doubting its author- 
ity. An able writer upon the law of insurance does not “ hes- 
itate to doubt it, and to state it as the better doctrine, that 
the risk terminates on each parcel at the end of the twenty- 
four hours after it is landed.”—See 1 Phillips on Ins. (edit. 
1853), p. 539, § 972. 

After the best consideration we have been able to bestow 
upon the ease, we are satisfied the court below mistook the 
law in the charges which conflict with the views above ex- 
pressed. The judgment is, therefore, reversed, and the cause 
remanded. 
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BURDEN vs. STEIN. 


[BILL FOR INJUNCTION TO RESTRAIN DIVERSION OF WATER FROM PLAINTIFF'S MILL.] 


1. Riparian proprietor may enjoin in equity without first establishing his right at law.— 
Kquity will entertain a bill for injunction by a riparian proprietor, whose 
title is clear, to restrain a diversion of the water from his mill, without re- 

. quiring him first to establish his right at law, or to allege that he has been 
in possession of the land for three years: such a bill may well be supported 
on the ground that complainant cannot obtain full reparation in an action 
at law for damages, and, further, because the injury may involve the neces- 
sity of a multiplicity of suits. 

Reservation of right to divert cannot be implied, as against vendee with absolute convey- 
ance, in favor of strangers ——The absolute deed of a riparian proprietor con- 
veys the right to the undiminished flow of the stream, and no reservation of 
a right to divert can be implied from the fact that, at the time of the exe- 
cution of the conveyance, he diverted the water to supply a mill on another 
tract of land owned by him; especially when the claim is set up by astranger. 
Laches does not affect plaintiff’s right to enjoin.—In cases where the plaintiff’s 
right is not clear until established at law, equity will refuse to enjoin, if it 
is shown that he has been guilty of any improper delay in applying to the 
court; but this principle has no application, where his right is clear, and 
of such a character as entitles him to ask the interference of the court with- 
out resorting to law in the first instance. 

Right of eminent domain, and its application to the City Water- Works of Mobile.— 
The right of eminent domain, in the assumption and appropriation of pri- 
vate property for public uses, is recognized and admitted, and supplying a 
city with water is admitted to be a public use within the meaning of the 
constitution ; but this right can only be exercised upon making just com- 
pensation to the owner, nor doesit confer on the lessee of the City Water- 

Works of Mobile, in connection with the several acts of the legislature re- 

lating thereto, the power to deprive other riparian proprietors of their right 
to the water of Bayou Chataque, which he can only obtain by pursuing the 

course pointed out in the statute. 

. Statute of limitations of six years no defence to this suit—The statute of limita- 
tions of six years is no bar to a suit in equity to enjoin and restrain an 
unlawful diversion of water from complainant’s mill. 

6. Corporate authorities of Mobile not necessary patties to bill—The lessee of the City 
Water-Works of Mobile, under his lease from the city, can have no higher 
powers than his lessor had; and if he be enjoined in equity, for an unlawful 
diversion of water from the mill of another riparian proprictor, his lessor is 
not a necessary party to the bill. 
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AppeaL from the Chancery Court at Mobile. 
Heard before the Hon. WADE KEYEs. 


Tuts bill was filed by John Burden, the appellant, to enjoin 
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the defendant’s diversion of the waters of Bayou Chataque 
(or Three-mile Creek) from complainant’s mill. It alleges, 
substantially, that complainant is the owner of a certain tract 
of land on both sides of said creek, on which he has erected 
a grist mill, at an expense of $5,000, on a site where a erist 
mill has been erected for thirteen or fourteen years, and that 
the motive power of said mill is the water of said creck, as it 
has been accustomed to flow through said land from time im- 
memorial ; that defendant, under pretence of authority derived 
from certain acts of the legislature, has diverted the waters 
of said creek, at a point above complainant’s land, in such 
quantities as materially diminish the volume of the stream 
which would otherwise flow to complainant’s mill, and com- 
pel him, at divers periods during the year, to stop running his 
mill for want of water; and that defendant is now engaged 
in erecting a forcing mill and other machinery, which will 
increase the quantity of water thus diverted, to complainant’s 
irreparable injury. The prayer of the bill is for an injunc- 
tion and general relief. 

The complainant’s title to the land on the south side of the 
creek, as shown by the exhibits and documentary evidence, is 
derived directly from the United States, by patent dated 
March 1, 1850; and his title to the land on the north side is 
derived under a deed of mortgage, executed by one Jacob 
Page to the Branch Bank at Mobile, dated November 11, 1837, 
which was regularly foreclosed in equity, and complainant 
became the purchaser at the register’s sale. 

The defendant answered the bill, setting up several distinct 
grounds of defence, which may be thus stated :-- 

1. He demurs to the bill for want of equity. 

2. He admits his diversion of the water of the creek, but 
denies that the quantity of the diversion has been increased 
since complainant became the owner of the land ; alleges that 
his diversion of the water commenced in 1841, without any 
objection being made by the then owners of the land which 
complainant now claims ; and insists that complainant is pre- 
cluded from relief by their long acquiescence in the diversion. 

3. He insists that the diversion is in pursuance of law, and 
for public use; that the Mobile Aqueduct Company was in- 
corporated in 1820, and was authorized by its charter to 
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divert the waters of this creck for ‘the purpose of supplying 
the city of Mobile with water ; that this franchise afterwards 
became vested in the city, and was leased to the defendant, by 
agreement with the corporate authorities of the city in 1840, 
which agreement was ratified by act of the legislature of 
January 7, 1841; and that under these acts, in connection 
with his lease, defendant became vested with all the powers 
of the old Aqueduct Company, and with full power and av- 
thority to divert the waters of said creck in sufficient quanti- 
ties to supply the city of Mobile with water for culinary and 
domestic purposes. 

4. He alleges that Jacob Page, under whom complainant 
derives title to his mill-site, and who was in possession of said 
land in 1837 and prior thereto, had another mill on a tract of 
land above that now owned by Burden, which was supplied 
with water diverted from said ereeck by means of ditches; 
that this mill was thus supplicd at the time said mortgage 
deed was executed, and that the land on which it was situ- 
ated (with the mill privilege and appurtenances) was con- 
veyed by said Page to one Anderson, by deed dated December 
21, 1841; and defendant insists that complainant’s rights, as 
purchaser under said mortgage, are subordinate to Ander- 
son’s rights under said deed. 

5. He sets up the statute of limitations of six years. 

The chancellor held the bill demurrable, for the want of 
an averment that the complainant had first established his 
right at law, or had been in possession for more than three 
years; and he therefore dismissed the bill. This decree is 
now assigned for error. 


K. B. Sewatt, for the appellant, and F. 8. Brount, for 
the appellee, submitted the case on written arguments, of 
which the subjoined briefs are abstracts. 


POINTS AND AUTHORITIES FOR THE sci eiemmiaas 


1. The right for the injury of which complainant seeks re- 
dress is the right to the use of the full and uninterrupted flow 
of the waters of Three-mile creek, as it has been accustomed 
to flow through his lands from time immemorial; and this 
right is not an easement, nor dependent o an easement, but 
is a right incident to the ewnatchip of the soil—a part of the 
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inheritance, and passing with it—Angell on Water-Courses, 
88 5, 90, 91, 92; oe v. Howard, 1 Sim. & S. 190; & 
Greenl. R. 295; Webb v. Portland Manufacturing Co, 3 : 
Sumner’s R. 198; Tyler v. Wilkinson, ‘4 Mason’s R. 397 : 
Mason v. Hill, 5 B. & Adol. 1-26; Wood v. Waud, 3 Excheq. 
pkg H. & G.) 748; Embrey v. Owen, 6 2. 353; Dickinson 

. Canal Co., 7 ib. 299. Tis right is established, then, by 

aageiitan his right or title to the possession of the land; 
a if he secks redress in equity, it is not necessary that he 
should have first established his right at law. The jurisdic- 
tion of chancery, to afford relief in such cases, in the first 
instance, is founded on the principle of preventing irrepara- 
ble injury, or a multiplicity of suits, and is established by a 
long series of adjudicated cases, both English and American. 
Ewelme Hospital v. Andover, 1 Vern. 266; Finch v. Resbri- 
ger, 2 ib. 390; Bush v. Western, Prec.Ch. 530; Martin v. Stiles 
& Sherman, Moscley’s R. 144; Mayor of York v. Pilkington, 
1 Atk. 282; Duke of Dorset v. Girdler, 2 Eq. Abr. 181; 
Hughes v. Trustees of Morden College, 1 Vesey Sr. 188; Rob- 
inson v. Lord Byron, 1 Bro. C. C. 588; Hamilton v. Worse- 
fold, reported in note to Courthope v. Mapplesden, 10 ‘Ves. 
291; Lane v. Newdigate, <b. 192; Millar v. Taylor, 4 Burr. 
2400; University of Oxford v. Richardson, 6 Ves. 707; Han- 
son v. Gardiner, 7 ib. 307; Mitchell v. Dors, 6 i. 147; Gard- 
ner vy. Trustees of Newburgh, 2 Johns. Ch. 162; BeJknap v. 
Belknap, 2 472; Webb v. Portland Manufacturing Co., 3 
Sumner’s R. i189; Hulme y. Shreve, 2 Green’s Ch. 116; Shields 
y. Arndt, ib. 234-45; Belknap v. Trimble, 3 Paige’s R. 577, 
600; Reed v. Gifford, Hopk. Ch. 418; Hammond v. Fuller, 
1 Paige’s R. 197. 

The deed from Page to Anderson, of December 21, 1841, 
does not estop the complainant in this suit. The land em- 
braced in it does not lie on the ereck, and has, therefore, as 
an incident to it, no riparian rights which Page could convey. 
So far as the ditch was outside of this land, Page had not 
even an casement, but was a mere naked trespasser. Aside 
from this, complainant claims under a mortgage from Page, 
dated November 11, 1857, more than four years prior to An- 
derson’s deed, which was regularly foreclosed ; and Ander- 
son’s rights, therefore, were entirely subordinate to those of 
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complainant. But if the reverse was the fact, and complain- 
ant’s rights were subordinate to Anderson’s, this could confer 
no rights on Stein, who claims under neither Page nor An- 
derson, but independently of them. 

3. The acquiescence of the prior owners of the land, through 
whom complainant derives title, confers no right on the de- 
fendant to divert the stream. In order that the former own- 
ers should have lost their right by acquiescence, their acquies- 
cence must have continued such a length of time as, if applied 
to an adverse enjoyment of the land itself, would have barred 
its recovery.—Pugh v. Wheeler, 2 Dev. & Bat. Law R. 50; 
Angell on Water-Courses, $§ 132, 183,134. There are cases 
in which acquiescence constitutes an equitable estoppel, be- 
cause it amounts to a fraud (2 Atk. 83; 2 Vern. 150; Pree. 
Ch. 37); but there can be no pretence that this is such a case. 
Watkins v. Peck, 13 N. H. 360; 4 Barr, 353. 

4. The acts of the legislature relating to the Water-Works 
of Mobile, under which defendant claims the right to divert 
the waters of this creek, neither expressly nor by implication 
grant him any such right ; and courts are not disposed, unless 
fettered by the express words of the act, to construe a statute 
in such a manner as to deprive individuals of their property. 
Stracey v: Nelson, 12 Mees. & Wels. 535; Rex v. Croke, 
Cowp. 27; 4 Queen’s Bench R. 46. If, however, these acts 
had expressly conferred the power to divert the water, with- 
out prOviding for compensation, they would be unconstitu- 
tional.— Constitution of Alabama, art. I, § 18; Amendments 
to Constitution U. S., art. V; 2 Johns. Ch. 162, supra; 
Thacher v. Dartmouth Bridge Co., 18 Pick. 501; 2 Harrison’s 
R. 129; Bloodgood v. Mohawk & Hudson Railroad Co., 14 
Wend. 51; same case, 18 ib. 59; 2 Kent’s Com. 392, note. 

5. The defendant cannot avail himself of prescription, be- 
cause his appropriation of the water has not continued long 
enough to afford any presumption of a grant.—Angell on 
Water-Courses, $$ 209, 216, 217, 218. He can derive no aid 
from the old Water-Works, which took the water, not from 
the creek, but from a spring on the north side of it, and 
through pipes of three or four inches diameter ; and this di- 
version had wholly ceased, and the charter under which it 
was made was declared null and void, before the defendant 
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was authorized to commence his works, which divert the water 
directly from the creek, and in quantities which materially 
diminish the flow of the stream. , 


POINTS AND AUTHORITIES FOR THE APPELLEE. 

I. The demurrer to the bill for want of equity was pro- 
perly sustained. 

1. The act complained of is consequential in its injury to 
complainant, and is in fact but a trespass which is cognizable 
atlaw. By analogy to the statute of limitations barring suits 
for trespasses, the bill should have been filed within six years 
from the commission of the act complained of—Nimmo v. 
Stewart, 21 Ala.682. It isno answer to say that complainant 
was not owner at that time: he is bound by the acquiescence 
of his vendor. In such a case as this, more than in ordinary 
cases, it is incumbent on the complainant to apply without 
delay for redress.—Agar v. Regent’s Cana! Co., cited in 1 
Swanst. 250; Drewry on Injunctions, (side) p. 298. 

2. The bill is defective for the want of prover parties. It 
shows that the defendant cleims as lessee of a franchise 
granted to the mayor and alcermen of the city of Mobile, and 
the prayer is for a perpetual injunction against the exercise 
of that franchise. The corporation of Mobile, therefore, 
should have been made a party defendant, since the injunc- 
tion, if perpetuated against Stein, would not prevent the city 
from proceeding under the authority granted to it by the 
legislature. 

II. The case is with the defendant on the merits. 

The defendant claims as lessee cf the city of Mobile. A 
charter was granted to certain individuals in 1820 (Toulmin’s 
Digest, p. 798), vesting in them “the exclusive right and priv- 
ilege of conducting and bringing water for the supply of the 
city of Mobile”, from some of the running streams in its vi- 
cinity, “for forty years”; and this franchise was surrendered 
by the corporators to the city, then transferred by the city to. 
Hitchcock, and by Hitchcock back to the city ; and in 1840, 
by agreement between Stein and the city authorities, Stein 
became lessee of the works for twenty years. If the condi- 
tion annexed to the act of 1820 (viz., that the water should 
be conducted to the city before the expiration of three years) 
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was not complied with, the forfeiture (if any) has been waived, 
and the franchise confirmed. But, independently of this, the 
complainant in this case could not avail himself of the non- 
compliance of the corporation with the provisions of the act 
of 1820; nor did the non-compliance of the corporation, ipso 
facto, work a forfeiture of the franchise—Angell & Ames on 
Corporations, pp. 503-4, 510-11. 

The only material question, then, is, whether the defendant 
has exceeded the power and authority conferred on him by 
the laws under which he claims; and this involves the ques- 
tion, whether the legislature had the right to pass the acts 
referred to. The complainant claims a common-law right to 
the flow of the water without diversion as it had been accus- 
tomed to flow to his mill; and if all the riparian proprietors 
had none other than common-law rights, the claim would be 
good., But the legislature has declared the running streams 
of the State to be part of its eminent domain, and has legis- 
lated accordingly: in 1820, two days before the passage of 
the act creating the Aqueduct Company, it was enacted that 
“it shall not be lawful for any person, or persons, under any 
pretence whatever, to obstruct or divert any stream of water 
from its natural channel, which would otherwise flow through 
the land of any other person”; and the second section gives 
an action for damages to the party aggrieved.—Toulmin’s 
Digest, pp. 708-9. At the same session, and only two days 
afterwards, the right to divert the water of this creek is 
granted to the Aqueduct Company; and at every session 
since, the legislature has exercised its sovereign will, without 
doubt or contestation, whenever the public interest or public 
health required it—in declaring certain creeks to be high- 
ways, and granting privileges to erect dams, mills, bridges, 
&c., in navigable and unnavigable rivers and creeks. The 
act of 1820 was one of internal police, and intended as a great 
public benefit, and it rests on elear constitutional grounds.— 
City of New York v. Miller, 11 Peters, 139. 

The defendant has not exceeded the privileges conferred 
upon him, nor in any manner departed from the objects of the 
charter. The evidence shows that 7,900,000 gallons of water 
flow by a given point on the creek in twenty-four hours, and 
that the quantity running by a given point from the Water- 
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Works, which are not supplied fr om the creek, but from two 
or three springs which would otherwise run into the creek, is 
considerably less than 200,000 gallons. The testimony of 
complainant’s witnesses goes to show that one-fourth, one- 
half, or three-fourths of the entire body of water flowing along 
the creck, is diverted by the pipes and ditches ; but it is evi- 
dent that the pipes, which are cight-inch bore, cannot carry 
off this quantity of the waters of a creck sixteen feet wide 
and two feet deep. The ditch, therefore, which conveys the 
water to Anderson’s mill, purchased from Page, must cause 
the injury inflicted on complainant by the diversion of the 
water; and with this Stein has no connection whatever. 
Further, it is shown that Page, under whom both Burden and 
Anderson claim, granted and relinquished to Anderson the 
right to divert and use the water of the creek for the benefit 
of his mill; and as Burden purchased with a knowledge of 
this fact, his rights are subordinate thereto. 


A. R. Mannine, who was of counsel for the appellee in the 
similar case of Burden v. Portier, brought up to this term of 
the court, submitted a written argument, in which he made 
the following points : 

1. That the lone acquiescence of the riparian proprietors 
of Three-mile creck, in the use of the water for mill purposes, 
gave to those so using it such an apparent right, that com- 
plainant ought not to receive the aid of a court of equity, 
until he has first established his right at law.---Weller v. 
Smeaton, 1 Cox's Ch. Rep. 101; Birmingham Canal Co. v. 
Lloyd, 18 Ves. 515, which is a later case than any English de- 
cision cited for appellant; 6 Johns. Ch. 19. The American 
cases cited by appellant’s counsel do not conflict with these : 
they are cases of protection to those who have undisputed 
right, or long enjoyment of privileges, while the object of 
this suit is to disturb such long enjoyment. 

2. That the mortgage deed of 1837, under which complain- 
ant derives title, should be construed subject to a right in 
Page to use the water diverted in running the mill which he 
retained. If the mortgage had been of the property retained, 
instead of that which was conveyed, Page would have had no 
right, by reason of his reserving the land and mill-site now 
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owned by Burden, to destroy the value of the mill conveyed, 
to the mortgagee or purchaser under the mortgage, by stop- 
ping the flow of water, which was essential to the use of that 
mill, and to the value of the land on which it was situated. 
It would be bad faith for him to do so; and it would be 
equally bad faith for the mortgagee, or the purchaser under 
him, their places being changed, to destroy by the same means 
the value of the property retained by the mortgagor.—Nich- 
olas v. Chamberlain, Cro. Jac. 121; Clarke v. Cogge, 1b. 170; 
United States v. Appleton, 1 Sumner’s R. 492; Hazard v. 
Robinson, 3 Mason’s R. 279; 2 Term Rep. 500. 


GOLDTHWAITE, J.—There are cases to be found in the 
English books, to the effect that chancery will not interfere 
to quiet the possession by restraining a private nuisance, un- 
less the right of the party has been established at law, or the 
party has been in possession for at least three years.—Brown’s 
case, 2 Ves. Sen. 414; Vernon v. The City of Dublin, 4 
Brown’s P. C. 128 ; Sapecote v. Newport, Carey, 47. But the 
doctrine as to the length of possession, as was said by Lord 
Hardwicke in the case first cited, is drawn from the statute as 
to forcible entries. It seems, also, to be the rule in relation 
to cases of this character, where the title has not been estab- 
lished at law, and the works have been permitted to remain 
as long as three years.—Weller v. Smeaton, 1 Cox, 102; S. 
C. 4 Brown’s C. C. 497; Reid v. Gifford, 6 Johns. Ch. 19. 
But it is doubtful whether this doctrine applies to cases where 
the plaintiff’s title is fully established upon the face of his 
bill.—Reid v. Gifford, 1 Hop. Ch. 416, 418-19. However 
this may be, it has no application in the present case, for the 
bill here is not in the nature of a bill of peace, but an ap- 
plication for the interposition of chancery to prevent an 
injury ; and in relation to the power and propriety of the in- 
terference of this court, in such cases, where the right of the 
plaintiff is clear, and the injury of such a character as 
would not admit of full reparation in a court of law, or of 
such a nature that its continuance would occasion a constantly 
recurring grievance, which might involve the necessity of in- 
terminable litigation, the law is, at the present day, well 
settled. In such cases, chancery will, by virtue of its inhe- 
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rent powers, based upon the inadequacy of the legal tribunals 
to afford full and complete redress, do equity, so far as its 
preventive powers will allow, by enjoining the wrong-doer 
from the continuation of his wrong.—Story’s Equity, § 925, 
and cases there cited. And in no cases, of late years, has this 
power been more frequently exerted, than for the purpose of 
averting injuries which would result to riparian proprietors 
from the unlawful — of the water to which they are 
entitled.—Story’s Eq. § 927, and cases there cited ; Webb v. 
Portland Menufacturing vag 3 Sumner’s R. 189. 

The jurisdiction of equity resting upon the defective pow- 
ers of the courts of law, it follows that, in all this class of 
cases, where the title is clear, there is no necessity for estab- 
lishing the right at law in the first instance. 

The case made by the bill falls directly within the princi- 
ples to which we have adverted. The complainant alleges 
that he is a riparian proprietor,—that he owns the lands on 
both sides of the stream, on which he has erected a valuable 
grist mill, which he is at times compelled to stop working 
from the diversion of the water by the defendant ; and that 
still greater injury will ensue, if he is allowed to divert the 
water in the quantity which the additional works he is erect- 
ing will enable him to do. We think that, under the rules 
which govern an action at law, when brought for a wrong of 
this character, the complainant could not, in a just and equi- 
table sense, obtain full reparation in such an action ; but if 
it was fully adequate, as the act is continuous in its charac- 
ter, the jurisdiction of chancery may well be supported, on 
the ground that the injury might involve the necessity of a 
multiplicity of suits. 

From what we have said, it follows, that there was no 
necessity of alleging in the present bill either that the right 
of the plaintiff had been established at law, or that he had 
been in possession of the land for three years ; and that the 
action of the court, holding that the bill was defective for the 
want of one of these allegations, was erroneous. 

One of the grounds taken on behalf of the appellee, is, 
that the water now diverted by Stein was originally taken. 
by one Page, who was the owner of the land where Burden’s 
mill now stands, to supply a mill on another tract of land 
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owned by him ; and that the conveyance under which Burden 
claims, being made when the water was so used, must be held 
to convey only the water in its diminished flow at that time. 
But we cannot yield our assent to this position. ‘The convey- 
ance is an absolute one, without any reservation ; and as the 
water is as much the frechold as the soil over which it flows, 
it must pass by the decd, unless there is some principle upon 
which it can be excepted. There are, it is true, some ease- 
ments in which the law implies a reservation in favor of the 
grantor, although not expressed ; but this is only where the 
easement is absolutcly necessary to the enjoyment of the land 
retained; as where one has several distinct parcels of in- 
closed land, and he sells ali but one surrounded by the others, 
and to which he has no way except over one of the lots he 
has sold: there the law creates the right of way as an im- 
plied restriction incident to the grant, upon the presumption 
that the grantor could not have meant to deprive himself of 
all use of his remaining land.—Packer v. Welsted, 2 Sid. R. 
89; Clarke v. Cogge, Cro. Jac. 170; Dutton v. Taylor, 
2 Lutw. 1487 ; Howton v. Fearson, 8 Term R. 50; Buckby 
v. Coles, 5 Taunt. 311; note 6 to 1 Saund. R. 323; 3 Kent’s 
Com. (5 edit.) 421-22-23. But where there is no such ne- 
cessity, the doctrine has no application, being founded on that 
alone; and in the present case, there is not the least pretence 
for the claim on the part of the appellant, as he does not 
claim under Page, or his grantee, Anderson, but independently 
of them. 

It is also insisted on behalf of the appellee, that as the 
evidence shows that Stein commenced his works some years 
before Burden filed his bill, it is such laches as should de- 
prive him of the right to the interposition of equity in his 
behalf. It is certainly true that the court of chancery, in 
granting injunctions to preserve the property, in cases where 
the right is not clear until established at law, will refuse the 
exercise of this power in cases where it is shown that the 
plaintiff has been guilty of any improper delay in applying to 
the court—where there has been acquiescence, not in the 
sense of conferring a right upon another party, but acquies- 
cence in the sense of depriving him of the right to the inter- 
ference of a court of equity, (Hilton v. The Earl of Granville, 
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Cr. & Ph. 283; Dan. Ch. Pr. 1859-60) ; and the case of the 
Birmingham Canal Co. v. Lloyd, 18 Ves. 515, means, as we 
understand it, nothing more than this. There can be no pos- 
sible reason for the application of the principle, where the 
right of the plaintiff is clear, and the injury of a character 
which would entitle him to call upon the ‘court to interfere 
without resorting to law in the first instance. If, indeed, the 
party has acted in such a manner as would estop him from 
the assertion of his right—if he has by his conduct induced 
the other party to alter his situation, under such circumstances 
as would render it inequitable for him to complain, the case 
would be different. But the answer sets up no such defence, 
nor does the evidence found in the record afford any reason 
to believe that, if set up, it could be sustained. 

We consider, then, that the right of the appellant is clear 
—that by the evidence he has established his right as nipa- 
rian proprietor to the use of the water in its accustomed flow, 
by proving that he is the owner of the lands on both sides of 
the creek, and that Stein has diverted the water in pipes to 
the city of Mobile ; and this act, although not attended with 
actual damage, if done in violation of a right, was held by 
Judge Story, in Webb v. The Portland Manufacturing Com- 
pany, supra, to be a sufficient ground to warrant the inter- 
ference of a court of equity by way of injunction. Here, 
however, the evidence establishes that the diversion of the 
water was an actual injury to the appellant. It is true that 
one of the witnesses, who measured the volume of water in 
the spring of the year, found it at that time to be sixty times 
greater than the quantity diverted by the pipes ; and another, 
who measured it in January, states substantially the same 
fact. But this testimony is worth very little, if anything. 
None of the witnesses on the other side, who prove the injury, 
pretend that, at a high stage of water, there is not enough to 
supply both the pipes and the mill. They speak of the quan- 
tity diverted at low water. The creeks are generally full in 
January and the spring ; and the stage of water at such times 
is no criterion whatever as to the quantity of water which 
flows in the summer and fall. The witnesses for the appel- 
lant, upon this point, most of whom have had peculiar oppor- 
tunities, all agree that, when the creek is low, from one-fourth 
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to one-third of the water is taken off in the pipes, and that 
the diversion of this quantity is, at these times, greatly inju- 
rious to the mill; and they agree, also, that with the aid of 
the works which are in process of erection, double the quan- 
tity of water could be taken through the pipes. To be sure, 
the answer asserts that no greater quantity would in fact be 
drawn off than is required for the use of the city of Mobile, 
which the pipes already supply ; but we cannot shut our eyes 
to the fact, that the consumption might be greatly increased 
by the reduction of the price, and the growth of the city, 
But we do not regard this as material. If Stein has no right 
to take the water, and the diversion of it by him works an 
injury to another party who is entitled to its use, it is, as we 
have seen, good ground for the interposition of a court of 
equity. 

But it is insisted in argument for the appellee, that by vir- 
tue of his lease from the city of Mobile, and its ratification by 
the legislature (Acts 1841, p. 53), the act of 1820 (Toulmin’s 
Digest, p. 793), and the other acts in relation to the same 
subject, he is unqualificdly entitled to the use of the water 
for the purpose of supplying the city of Mobile ; and the ar- 
gument is attempted to be rested on the right of eminent 
domain. We fully recognize this right in the assumption and 
appropriation by the sovereign of private property for public 
uses; but it can only be exercised on making just compensa- 
tion to the owner.—Con. Ala. art. I,§ 13. We fully admit 
that the affording to a city or town a supply of water is a 
public use, within the meaning of the constitution ; but the 
acts under which the appellee claims do not, and could not, 
confer upon him the power to deprive other proprietors of 
the right they have in the water, which is indeed part of their 
freehold. This we held in Burden v. Stein, 24 Ala. Stein 
can obtain the right to the water by pursuing the course 
pointed out by the statute (Acts 1841, p. —); but until he 
does this, the rights of the owner are not divested, and he 
may resort to any legal or equitable remedies which the law 
affords, to redress the injury, or prevent its continuance. 

In relation to the statute of limitations of six years, it is 
only necessary to observe, that it is no defence in cases of this 
character. If the suit was at law, for the temporary diver- 
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sion of the water, it might be different ; but when the appli- 
cation is to a court of equity to interpose its preventive pow- 
ers against the continuance of an unlawful act, it cannot be 
set up. The water, as we have said, is a part of the freehold, 
and a right to it by prescription can only be acquired by the 
use of it for the same period of time which by the statute bars 
an entry on lands which, at the time of the filing of the bill, 
was twenty years.—Clay’s Dig. 327, § 83. 

The only remaining question is, whether the corporation of 
the city of Mobile should have becn made a party. It may 
be true that Stein is the lessee of the corporation, but he can 
have no higher powers under the lease than his lessor. The 
statutes which have been referred to conferred no right upon 
the corporation to divert the waters of the Three-mile creek, 
without making compensation to the riparian proprietors. 
His acts, as charged by the bill and proved by the testimony, 
are entirely outside of his lease; and as to these acts, as he 
cannot be regarded as lessee of the corporation, it was not 
necessary that it should be before the court. 

Decree reversed, and cause remanded, the appellee paying 
the costs of this court. 





GIBSON ws. LAND. 


[DETINUE BY HUSBAND, SUING ALONE, FOR A SLAVE IN WHICiL HIS WIFE HAD A 
VESTED REMAINDER, AGAINST PURCHASER FROM DECEASED TENANT FOR LIFE.] 


1. Pleading—Descriplive words mcre surplusage and cause no variance—If the plain- 
tiff in detinue, in his writ and in the commencement of his declaration, 
describes himself as suing “ as irustee for his wife’, the superadded words are 

ch the endorsement on the 

‘ate property of the wife, 
possessed as of his own 









mere surplusage, or descriptio perconv ; and altho 
writ describes the slave sued for to be the s 
while the declaration avers that plaintili “ 


property”, there is no variance of whch the defendant can take advantage, 


either by moving to strike the declaration from the file, or by craving oyer 
of the writ and endorsement thereon and demurring to the declaration. 


bh 


. Agreement discharging jury, and submiiting cause to decision of judge, held equivalent 
to demurrer to evidence, and waiver of all previous exceptions to admissibility of evidence. 
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The bill of exceptions, after setting out all the evidence in the case, to- 
gether with several exceptions reserved by defendant to the rulings of the 
court on the admissibility of certain portions of it, proceeded thus—< This 
being all the evidence, and the value of the slave and the damages for her 
detention having been agreed upon by the parties, and the jury having 
been discharged by their consent; and it having been further agreed, that 
if in the opinion of the court the law upon the foregoing facts was with the 
plaintiff, a judgment should go in his favor for said negro and damages and 
costs of suit, as on jury and verdict, and that if the law was with the defend- 
ant, judgment should go in her favor’; and then recited the judge’s de- 
cision in favor of plaintiff, and defendant's exception thereto: Held, that the 
agreement was a waiver of all objections and exceptions previously made 
and reserved to the admissibility of evidence, and that the court was bound 
to take the facts which the evidence tended to prove as the admitted facts 
of the case. 

3. Construction of bequest to testator’s wife during her life or widowhood, and if she mar- 
ried, then over to his daughter—A Wequest was in these words: “TI lend unto 
my beloved wife, during her natural life or widowhood, all my land, also one 
negro girl called Sarah. * * * item, my will and desire is, at the death or 
marriage of my wife, that my son may have my land, to him, his heirs, and 
assigns forever. Item, I likewise desire, if my wife marries, that my eldest 
daughter may have the negro girl’: Hed, that the quasi remainder of the 
daughter was not contingent, but vested—that she took equally on the death 
or second marriage of her mother. 

4, Executor’s assent to legucy, and its effect-—if a life estate in a slave is bequeathed 
to one person, with a vested remainder to another, the assent of the execu- 
tor to the legacy of the particular estate is an assent to the remainder, and 
renders the interest of the remainder-man. which was previously equitable 
and inchoate, 2 complete legal interest. 

5. Husband may maintain ddinue in his ow name, without joining wife, to recover 
slave in which she has vested remainder, after termination of life estate—If a slave 
is bequeathed to one person for life, with a vested remainder to an un- 
married woman, who subsequently (and after the slave has gone into the 
possession of the first taker with the executor’s assent) marries, her husband 
may, after the termination of the life estate, maintain detinue in his own 
name, without joining his wife, against a purchaser from the person having 
the particular estate ; Chilton, C. J., and Goldthwaite, J., resting the de- 
cision on the ground, that marriage vests in the husband the absolute inte- 
rest in all the wife’s personal chattels which she has in actual possession, 
and the right to recover by suit her personal chattels held adversely by 
others; and Rice, J., holding that the absolute title was vested in the hus- 
band. 








APPEAL from the Circuit Court of Cherokee. 
Tried before the Hon. Joun Ki. Moone. 


DETINUE for a slave named Eve, which the plaintiff claimed 
under the will of his father-in-law, Nathan Saunders, de- 
ceased, who bequeathed the mother of said slave to his wife, 
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Mary Saunders, during her life or widowhood, with remain- 
der to his daughter Elizabeth, who is now plaintiff’s wife ; 
while the defendant claimed under a purchase from said Mary 
Saunders, during her lifetime, and while said negro was in 
her possession with the assent of her husband’s executor. 

In the writ, and also in the commencement of the declara- 
tion, the plaintiff is described as “ James Land as trustee for 
his wife, Elizabeth Land”, and in the endorsement on the writ 
the negro sued for is said to be ‘ the separate property of the 
within named Elizabeth.” The declaration contained two 
counts, which were as follows :— 

“For that whereas the said plaintiff, heretofore” &c., “de 
livered to the said defendant a certain negro woman slave, 
named Hve, aged about thirty-five years, and of great value”, 
&e., “to be re-delivered by the said defendant to the said 
plaintiff, as trustee as aforesaid, when he, the said defendant, 
should be thereunto afterwards requested ; yet the said de- 
fendant, although he was afterwards requested by plaintiff so 
to do, hath not as yet delivered the said negro woman slave 
to the said plaintiff, but hath hitherto wholly neglected”, &c. 

“ And whereas the said plaintift, heretofore” &c., was law- 
fully possessed of a certain other negro woman slave, named 
Hive, of great value,” &¢., “as of his own property, and being 
so possessed thereof, he, the said plaintiff’, afterwards casually 
lost the said last-mentioned negro out of his possession, and 
the same afterwards” &e., “came to the possession of the said 
defendant by finding ; yet the said defendant, well knowing 
the slave to be the property of said plaintiff, and of right to 
belong and appertain to him, ati not as yet delivered said 
negro woman to said plainti’, although afterwards requested 
so to do,” &e. 

The defendant moved to strike the declaration from the 
files, on account of a variance between it and the writ; but 
the court overruled the motion. She then craved oyer of the 
writ, with the endorsement thereon, and demurred to the 
declaration ; and the demurrer was also overruled. ; 

All the evidence is sect out in the bill of exceptions; but, as 
it is substantially stated in the opinion of Mr. Justice Rice, 
it is unnecessary to repeat it here. Several exceptions were 
reserved during the trial to the rulings of the court in the 
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admission of evidence, and these also are stated in the bill of 
exceptions ; but the opinion of the court, on the effect of the 
agreement hereinafter copied, renders further notice of them 
immaterial. The bill of exceptions then proceeds as follows: 
“This being all the evidence, and the value of the slave and 
the damages for her detention having been agreed upon by 
the parties, and the jury having been discharged by their 
consent ; and it having been further agreed, that if in the 
opinion of the court the law upon the foregoing facts was 
with the plaintiff, a judgment should go in his favor for said 
negro and damages and costs of suit, as on jury and verdict, 
and that if the law was with the defendant, a judgment should 
go in her favor ; and it being the opinion of the court, that 
on the foregoing facts the law entitled the plaintiff to a judg- 
ment, the same was so awarded in favor of the plaintiff; to 
which the defendant excepted.” 

The refusal to strike the declaration from the files, the 
overruling of the demurrer to the declaration, the rulings of 
the court on tiie evidence to which exceptions were saved, 
and the rendition of judgment for the plaintiff on the agreed 
facts, are now assigned for error. 


D. W. Baine and Wuire & Parsons, for appellant : 

1. The writ is in the name of James Land as trustee for 
his wife, and the bond and affidavit show the property sued 
for to be the separate property of the wife. The words “as 
trustee,” &c., indicate the character in which he sues, and are 
not merely descriptio persone.—1 Chitty’s Pl. pp. 250-1 ; 
2 Dev. Law R. 156. The character in which the plaintiff 
sues is not clearly indicated in the declaration. If the decla- 
ration be held to conform to the writ, the court should have 
rendered judgment for the defendant, as there is no proof 
tending to show plaintiff’s right to recover in his fiduciary 
capacity ; and if it be held a declaration in the name of 
James Land individually, then it is fatally variant from the 
writ, and the court should have struck it from the files. 
1 Chitty’s Pleadings, supra; 2 Dey. Law R. 156; Canning 
v. Davis, 4 Burr. 2417; Chapman, Governor &c., v. Spence, 
22 Ala. 588 ; Elliott v. Smith & Co., 1 a. 74; Granberry v. 
Wellborn, 4 1b. 120; Otis v. Thorn, 18 2, 395. And after 
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the writ had been set out on oyer, the court should have sus- 
tained the demurrer to the declaration.—Teer v. Sanford, 
1 Ala, 525; McDonald v. Dodge & McKay, 10 i. 529; 
3 Stew. 267; ib. 322. There is certainly as great a variance 
between “ James Land as trustee” and James Land individ- 
ually, as there was between Reaben Chapman as governor 
and Reuben Chapman individually. 

2. The deposition of B. Saunders should have been sup- 
pressed.—Colgin v. Redman, 20 Ala. 658. 

3. If the plaintiff is entitled to recover at all, the suit 
should have been broughtin the joint names of Land and wife. 
If Land had died before suit brought, the cause of action 
would have survived to his wife-——Mason v. McNeill’s Execu- 
tors, 23 Ala. 216; Johnson v. Wren, 3 Stew. 172 ; Turner 
v. Davis, 1 B. Mon. 152; King v. Baldridge, 7 i. 535. If 
the cause of action would survive to the wife, upon the death of 
the husband without reducing it into actual possession, then 
the wife must be joined in an action for its recovery.—Clapp 
v. Stoughton, 10 Pick. 470; McGruder v. Stewart, 4 How. 
(Miss.) R. 214; Haile v. Palmer, 5 Misso. 419. The reason 
of the rule is, that the husband, if he could sue alone, might 
defeat the wife’s survivorship (which the law favors) before 
he reduced the property into possession. To sustain the right 
of James Land to bring this suit in his own name, will be to 
hold that the mere bringing of suit by the husband alone, for 
his wife’s choses in action, is a sufficient reduction into pos- 
session to defeat the wife’s survivorship. 

There are many cases which hold, that the husband, where 
the cause of action accrues during coverture, may, at his 
election, either sue alone, or join with his wife ; but it is be- 
lieved that all these are cases in which the husband’s right to 
the property had become perfected by a constructive pos- 
session in him; and no case has been found, in which the 
husband has been allowed to sue alone, where the wife’s right 
of survivorship has been recognized. There is no reason for 
the distinction between causes of action accruing before and 
after marriage, so far as the joinder of the wife is concerned, 
except upon the ground that, in most cases of actions accru- 
ing after marriage, the wife’s right of survivorship is barred. 
Haile v. Palmer, supra. In many of the cases in which the 
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husband has been allowed to sue alone, his right has been 
expressly placed on the ground that the wife’s survivorship 
is barred.—Armstrong vy. Simonton, 2 Murph. 351 ; Spiers v. 
Alexander, 1 Hawks, 70. In this State, the husband cannot 
bar the wife’s survivorship by an assignment of her chose in 
action before he has reduced it into possession (George y. 
Goldsby, 23 Ala. 332); and a fortiort he cannot defeat her 
survivorship by bringing suit in his own name. 

The above argument is predicated on the idea, that the 
cause of action in this case accrued during coverture ; but 
there is no proof in the record showing that the adverse pos- 
session commenced since the marriage, and the plaintiff must 
affirmatively show his right to recover.—Bott v. McCoy & 
Johnson, 20 Ala. 586. 

4, Neither the plaintiff nor his wife takes any interest in 
the slave sued for under the will of Nathan Saunders, de- 
ceased. The interest which Mrs. Land took under the will 
in Sarah (the mother of the slave in controversy) was contin- 
gent, because the event on which her right depended (viz., 
the marriage of Mrs. Saunders) was uncertain and contingent. 
4 Kent’s Com. 205-6. There being nothing in the will show- 
ing an intention different from what the legal interpretation 
of the terms imports, the case of Luxford v. Cheek, Raym. 
427, does not apply. The slave sued for, being born before 
the contingency happened, did not pass to Mrs. Land by the 
bequest of her mother. 

But, even if the bequest of Sarah to Mrs. Land be construed 
vested and capable of passing Kve, yet the intention of the 
testator, as gathered from other parts of the will, was to con- 
fine the bequest to Sarah alone; and that intention must 
prevail.—6 Port. 519. The fact that a negro woman is be- 
queathed, without embracing her increase, when the bequest 
is not to take effect until a future period, which may be re- 
mote, is entitled to some weight as indicating an intention to 
confine the bequest to her alone. The probability of her 
having children seems to have afterwards occurred to the 
testator, and he accordingly provides for that event, by giv- 
ing two of the children to his other two daughters, and the 
remainder of his estate is to be divided among his four chil- 
dren. The “remainder” of his estate, as here used, must have 
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been intended to embrace the increase of Sarah born during 
his wife’s estate, and not bequeathed to his two daughters. 
There was no other property to which the clause could apply, 
unless it be held that the testator intended his estate to be 
kept open for a long period, which has in fact amounted to 
more than half a century, merely for the division of his house- 
hold furniture, which, in all probability, did not equal in 
value the debts charged on it. This construction, too, would 
nearly equalize the shares of the children; and this is a cir- 
cumstance to be looked to in arriving at his intention. 


James B. Martin and J. J. Woopwarp, contra: 

1. If there was a variance between the writ and declara- 
tion, it should have been pleaded in abatement, and could not 
be reached by motion or demurrer.—Curry & Co. v. Paine, 
3 Ala. 154; Palmer v. Lesne, 7. 741; Otis v. Thorn, 18 2. 
399; Turner v. Brown, 9 ib. 866; 9 Port. 195; 24 Ala. 428. 
The motion to strike the declaration from the files, is only 
allowed where there is such a total departure as renders the 
declaration a nullity—Chapman v. Spence, 22 Ala. 586. 
The endorsement of the cause of action is no part of the writ, 
and is not therefore reached by the motion which applied to 
the writ. It is simply intended to give the defendant notice 
of the complaint which he is required to answer.—Martin v. 
Tenison, 13 Ala. 21; Ex parte Ryan, 9 2. 90; Wharton v. 
Franks, 9 Port. 252; Sexton v. Rone, 7 Ala. 829; Summer- 
lin v. Dowdle, 24 7b. 428. 

2. There was no ground for the suppression of the deposi- 
tion of B. Saunders. 

3. This suit, as shown by the declaration, is in the name of 
James Land in his own right ; and although, in the caption 
of the declaration, he describes himself as trustee of his wife, 
yet the character of the suit is determined by the body of the 
declaration.—Tate v. Shackelford, 24 Ala. 510; Godbold v. 
Meggison, 16 2b. 142; Williams v. Hinkle, 15 ib. 719; 8 ib. 
791; 476. 271. To authorize a recovery by the plaintiff, he 
must show a complete legal title in himself; and whether 
that title accrued in one way or another, in his own right or 
that of another, is immaterial to the defendant: the only 
question is, whether the defendant wrongfully detains the 
slave from the plaintiff, 
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4, All the chattels personal of the wife, in her possession 
(actual or implied) at the time of the marriage, are vested 
absolutely in the husband ; and for their recovery he may sue 
in his own name.—1 Chitty’s Pleadings, p. 31; 3 Term RK, 
631; 1 Barn. & Ald. 218; Clancy on Husband and Wife, 
pp. 1 to 4. The testator’s widow took possession of the 
mother of the slave in controversy under the will, and was so 
holding at the time said slave was born, and also at the time 
of the intermarriage of Elizabeth (the remainder-man) with 
this plaintiff. The possession of the widow, who was the 
tenant for life, was the possession of the remainder-man. 
The right to the enjoyment occurred after the marriage— 
to-wit, in 1847, when the widow married, or in 1851, when 
she died ; which entitled the husband to sue in his own name. 
Clancy’s H. & W. pp. 2 to 8; Pitts v. Curtis, 4 Ala. 350 ; 
Hopper v. McWhorter, 18 ib. 229 ; Price v. Tally’s Adm’rs, 
ib. 23 ; Broome v. King, 10 2. 819; Mitchell v. Cowsert and 
Wife, 20 ib. 186; 1 Murph. 41; Spiers v. Alexander, 
1 Hawks, 70 ; Woodley vy. Findley, 9 Ala. 716. The furthest 
that the authorities would justify us in going, in a case of this 
character, would be to say that the husband (as he chooses) 
may or may not join the wife—Authorities last cited ; Phil- 
leskirk v. Pluckwell, 2 M. & 8.398. The proof shows that 
the widow held the slave for at least twenty-five years 
after the plaintiff’s marriage, and after (of course) his rights 
by marriage accrued ; and it is clear, therefore, that the wife’s 
right, at the time of the marriage, was not a chose in action, 
but a vested interest with the legal possession.—Authorities 
supra. 

5. Admitting that the principle here contended for would 
enable the husband, by merely bringing suit, to defeat the 
wife’s right of survivorship ; yet this is no argument against 
his right to maintain the suit in his own name. There isa 
large class of cases, in which the husband may, at his election, 
either sue alone, or join his wife; and in which, if she be 
joined and her husband die, the action will survive to her, 
and if not, will go to the husband’s legal representative. 
This is always true where the wife is the meritorious cause 
of action.—Authorities supra. 

6. Under the will of Nathan Saunders, plaintiff’s wife 











JUNE. TERM, 1855. 125 


Gibson vy. Land. 











—_——— 


(Elizabeth) took a vested, not a contingent remainder. 
1 Fearne on Remainders, p. 6, notes; Sheffield v. Orrery; 
3 Atk. 283, and authorities there cited. The gift of Sarah 
was, in legal contemplation, a gift of her increase, except as 
to those children of which a different disposition is made. 
Strong’s Executor v. Brewer, 17 Ala. 706; Wilks v. Greer, 
14 ib. 437. 


RICE, J.—In Chapman, Governor &c., v. Spence e¢ al., 22 
Ala. 588, the writ showed that Reuben Chapman in his indi- 
vidual capacity was the plaintiff in it; but the declaration 
showed that “the Governor of the State of Alabama” was the 
plaintiff in it: it was held that such a writ would not sup- 
port such a declaration, and that the declaration was pro- 
perly stricken from the file, on a motion duly made to that 
effect. 

The principle recognized in that case is, that a writ sued 
out in favor of one person will not support a declaration in 
favor of another person. The principle is sound, but it has 
no application to the present case; for here, James Land is 
the plaintiff in the writ and the plaintiff in the declaration. 
The words “as trustee for his wife, Elizabeth Land,” which 
follow his name in the writ and in the commencement of the 
declaration, may well be treated as mere surplusage, or des- 
criptio persone.—Arrington v. Hair, 19 Ala. 243; Tate v. 
Shackelford, 24 2b. 510; Aguttar v. Moses, 2 Stark. Rep. 499; 
1 Saund. Pl. & Ev. 260; Innerarity v. Kennedy, 2 Stew. R. 
156; Biddle v. Wilkins, 1 Peters, 693. 

Where the same person is the plaintiff in the writ and in 
the declaration, neither a variance between the writ and decla- 
ration, nor a variance between the endorsement on the writ 
and the declaration, can be reached by craving oyer of the 
writ and the endorsement thereon and demurring to the decla- 
ration.—Summerlin v. Dowdle, 24 Ala. 428; Curry v. Paine, 
3 ib. 154; Sexton v. Rone, 7 ib. 824. 

Each count of the declaration is good, and the counts are 
properly joined. The plaintiff in the writ is the plaintiff in 
the declaration ; and there is no error in overruling the mo- 
tion “ to strike the plaintiff’s declaration from the file”, nor in 
overruling the demurrer to the declaration. 
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A demurrer to evidence is an admission of its competency, 
and is, therefore, a waiver of all exceptions previously taken 
to its competency.—Foster v. McDonald, 5 Ala. 376. A for- 
tiori, an agreement by the parties in an action of detinue for 
a slave, entered into after the plaintiff has submitted all his 
evidence to the jury, that the value of the slave is a certain 
specified sum, that the damages for the detention amount toa 
certain specified sum, that the jury be discharged, and “that 
if, in the opinion of the court, the law upon the foregoing 
facts was with the plaintiff, a judgment should go in his fa. 
vor, for said negro, and damages and costs of suit, as on jury 
and verdict, and that if the law was with the defendant, 
judgment should go in her favor”,—is a waiver of all objec- 
tions and exceptions which had been taken in relation to the 
competency or admissibility of the evidence, prior to the time 
when said agreement was made. By such an agreement, the 
court is bound to take the facts which the evidence tended to 
prove, as the admitted facts of the case; and the only ques- 
tion not waived by such agreement is, whether, upon the facts 
of the case thus agreed on by the parties, the law is with the 
plaintiff, or with the defendant. 

The material facts thus agreed on in this case, may be thus 
stated: Nathan Saunders, of South Carolina, made his will 
in 1793, and died. In 1794, his will was admitted to pro- 
bate, in that State. Its material provisions are in the follow- 
ing words, to-wit :-— 

“Ttem, I lend unto my beloved wife, Mary Saunders, during 
her natural life or widowhood, all my land, also one negro 
girl called Sarah, ten head of cattle, four head of horses, also 
my stock of hogs, household and kitchen furniture, for the 
support of her and children. Item, my will and desire is, at 
the death or marriage of my wife, that my son Bartlett may 
have my land, to him, his heirs, and assigns forever. Item, 
I likewise desire, if my wife marries, that my eldest daughter 
may have the negro girl; and if the negro should have chil- 
dren, my desire is, that my second daughter may have her 
first child, likewise my third and last daughter the said girl’s 
second child. Likewise, my desire is, after my just debts is 
paid, and at the decease or marriage of my wife, that all the 
remaining part of my estate be equally divided between my 
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four children, or the survivors of them, to them, their heirs, 
and assigns forever.” 

Elizabeth was the eldest daughter of the testator. She 
married the plaintiff (James Land) in 1808 or 1810, in South 
Carolina, where they then resided, and she is still the wife of 
the plaintiff. Not long after the death of the testator, all the 
debts of the estate were paid, and the negro girl Sarah went 
into the possession of his widow, under the will, and, whilst 
in her possession, gave birth to several children, among whom 
was the negro girl Eve, who, is sued for in this action, and 
who is the fifth child of Sarah. The girl Eve was horn about 
the year 1815, and continued in the possession of said widow 
in South Carolina many years. The assent of the executor 
to the bequest of Sarah, before the plaintiff was married, is 
sufficiently proved, and is not questioned. The widow mar- 
ried in 1847, and died in 1851, before this suit was commenced. 
Her last husband died between 1847 and 1851. The appel- 
lant, at the commencement of this suit, had possession of Eve 
(the negro here sued for), and “ claimed her under a purchase 
made from the said Mary Saunders while the negro was in her 
possession.” The value of Eve and of her hire was agreed 
on by the parties. 

The cardinal rule in construing wills requires the court to 
collect the intention of the testator from the whole will, and 
to give effect to such intention, if consistent with law, al- 
though contrary to the express words of a particular clause ; 
and in searching after this intention, it is just to notice 
whether or not the instrument, on its face, bears evidence that 
it was drawn by a person skilled in language and law.—Saun- 
ders vy. Saunders, 20 Ala. 710; Hamner v. Smith, 22 a. 433. 

“Tt sometimes happens, that a remainder is limited in words 
which seem to import a contingency, though in fact they mean 
no more than would have been implied without them, or do 
not amount to a condition precedent, but only denote the time 
when the remainder is to vest in possession.” —Fearne on Re- 
mainders, pp. 241-242; Bromfield v. Crowder, 1 Bos. & Pul. 
New Rep. 313; Roe v. Briggs, 16 East’s R. 406; Goodtitle v. 
Whitby, 1 Burr. R. 228; Boraston’s case, 3 Coke, 19; Mas- 
sey v. Hudson, 2 Meriv. R. 130. 

In Fearne on Remainders, p. 6, note (d), the law which we 
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think precisely applicable to the will shown in the present 
ease is thus laid down: “A case frequently occurs in practice, 
where a testator devises ‘to his wife for her life, if she shall 
so long continue his widow ; and in case she marry, to A. in 
fee’:—apparently, in this case, there is ground to contend that 
A.’s remainder is contingent, as the estate of the wife may 
end in one of tivo ways, her death or her marriage, and the 
remainder to A. is expressed to take effect only on her mar- 
riage; but the courts have determined that it is merely an in- 
accuracy of expression, and that the intention of the testator 
is, that A. shall take in either event. They have, therefore, 
decided that A. shall take equally on the second marriage of 
the wife, and on her death without being married a second 
time.—Luxford v. Cheeke, 3 Ley. 125; Raym. 427, and Lady 
Ann Fry’s case, 1 Vent. 199.”—Bowling v. Dobyns, 5 Dana’s 
Rep. 442; 1 Cruise’s Dig. 188. 

The assent of the executor to the particular estate, is an as- 
sent to the estate in remainder. The property in the personal 
chattel being bequeathed in fractional interests in succession, 
at periods which must arrive, the interests of the first and 
subsequent taker will vest together.—Toller on Executors, 
309; 1 Roper on Legacies, 394; McWilliams v. Ramsay, 
23 Ala. 813; Finley v. Hunter, 2 Strob. Eq. Rep. 208. 

Before the assent of an executor to a bequest of such a chat- 
tel, the interest of the legatee in it is equitable and inchoate.— 
Vanderveer v. Alston, 16 Ala. 494; 2 Williams on Execu- 
tors, 844-845; Thomas v. White. 3 Litt. R. 180; Woodgard 
y. Threlkeld, 1 Marsh. R. 10. But the assent of the execu- 
tor, when given, has relation to the time of the testator’s 
death, and renders the interest of the legatee a complete legal 
interest.—2 Williams on Executors, 844, 849, 850; Toller on 
Exccutors, 306; Howell v. Howell, 3 Iredell’s Eq. Rep. 522. 

In the present case, the estate of the wife, as the only re- 
mainder-man, in the slave Sarah (a personal chattel), was, at 
the time of the marriage, vested, complete, and legal. The 
actual possession was where, according to law, it should have 
been—that is, with the tenant of the particular estate. Af: 
terwards, and during the continuance of this possession, Sa- 
rah gave birth to Eve, and both these slaves continued for 
several years afterwards with the tenant of the particular es- 
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tate. If the possession of the tenant of the particular estate 
ever was adverse to the remainder-man, it certainly did not 
become so until long after the birth of Eve. The particular 
estate had determined before this suit was commenced, and 
the wife of the plaintiff is still living. Upon the facts here 


. shown, my opinion is, that the marriage vested the aforesaid 


interest of the wife in the husband, and that, as soon as the 
particular estate determined, he was entitled to the immedi- 
ate possession, and to maintain detinue to recover the slave 
Eve.—1 Bright on Hus. & Wife, 34; 2 7b. (Appendix), 441 ; 
Macqueen on Hus. & Wife, 18, 19 and 46; Magee v. Toland, 
8 Porter’s R. 36; Pitts v. Curtis, 4 Ala. 350; Broome v. King, 
10 ib. 819; Machen v. Machen, 15 ib. 373; Lenoir v. Rainey, 
15 ib. 667; McDaniel v. Whitman, 16 7. 343; Whitaker v. 
Whitaker, 1 Dev. R. 310; Granbury v. Mhoon, 1 2. 456 ; 
Pettijohn v. Beasley, 47. 512 ; Miller v. Bingham, 1 Iredell’s 
Kq. R. 423; Daniel v. Daniel, 2 Rich. Eq. R. 118; Ordinary 
v. Geiger, 1 Brevard’s R. 484; Brooks v. Penn, 2 Strob. Kq. 
Rep. 114; Dade v. Alexander, 1 Wash. R. 30; Banks v. 
Marksberry, 3 Litt. R. 275; Morrow v. Whiteside, 10 B. 
Monroe, 412; Wilks v. Greer, 14 Ala. 437; Strong v. Brewer, 
17 2. 706; Pollard v. Merrill, 15 2. 174. 

Whether, in case the husband should die before he obtains 
actual possession of the slave sued for, leaving his wife sur- 
viving, she would or would not be entitled to the slave, is a 
question not necessarily calling for a decision in this case ; 
and upon that question | do not consider myself committed 
by the reasoning or decision in Mason v. MeNeill, 23 Ala. 201. 

Although there is a difference in the mode of reaching the 
conclusion, we all agree that there is no error in the record, 
and that the judgment must be affirmed. 


CHILTON, C. J.—I agree in the conclusion attained by 
my brother Rice, but not in some of his reasons. 

When the executor delivered the property to Mary Saun- 
ders, the widow of the testator, and the party entitled under 
the will of Nathan Saunders to a life interest, he assented to 
the legacy, and divested himself of all property, so that no 
further assent was required to vest the interest in the party - 
entitled to the quasi remainder. 

9 
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Marriage vests in the husband the absolute interest in all 
the wife’s personal chattels which she has in actual possession, 
It vests in the husband the right to recover her personal 
chattels in specie, by detinue or replevin, held adversely by 
others; for, having the right to the possession, he has the 
right to recover the property and reduce it to possession, 
without joining the wife, although, as in case of bonds and 
promissory notes, which are assignable, the property might 
survive to the wife. in the event of the husband’s death before 
he reduced it into possession. It is unnecessary, however, 
now to decide the question of survivorship, as it does not 


arise. 


GOLDTHWAITE, J.—I concur with the Chief Justice. 


KIMBALL, Apm’r, &c., vs. MOODY, Apw’r, &c. 


[BILL IN EQUITY BY CREDITORS AGAINST DEBTOR’S PERSONAL REPRESENTATIVE— 


4 


nw 


EXTINGUISHMENT OF DEBT BY RETAINER—JURISDICTION OF EQUITY’ WHERE LE- 
GAL REMEDY IS ADEQUATE, SPECIFIC, AND PERFECT. ] 


. Extinguishment of debt by appointment of creditor as debtor’s cxecutor—LHow far 


English doctrine obtains in this State-—In England, if a debtor makes his cred- 
itor, or the executor of his creditor, his executor, and the latter accepts the 
trust, and receives sufficient assets of the debtor’s estate, the debt is extin- 
guished; but this doctrine, which results from the power there possessed by 
the executor over the personal estate of his testator, does not obtain to the 
same extent in this State, where an executor has no right to take the assets 
other than money and retain them in satisfaction of his debt; and conse- 
quently, in such case, the debt cannot be considered extinguished, unless it 
is also shown that moneys came to the hands of the executor, which were 
sufficient for the payment of the demand, and which he might lawfully re- 
tain in satisfaction of it. 

When retainer, and consequent extinguishment, will be presumed.—Where it is shown 
that the debtor, at the time of his death, was seized and possessed of a large 
estate, consisting of both real and personal property, which went into the 
hands of his executor, who administered on the estate for nearly twelve 
years, and at his death left a large portion of the assets unadministered, 
which afterwards came to the hands of his successor, it will be presumed 
that the executor did his duty—that he reduced into money assets of sufii- 
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cient amount to pay the debts of the estate; and since (if he did not) he 
‘ought and could have done so, equity will consider that as done which ought 
to have been done, and hold the debt extinguished. 

3, Trustee cannot come into equity to collect purely legal demands, when remedy at law 
is adequate, specific, and perfect—A bill in chancery, filed by an administrator, 
or other trustee, to enforce the collection of a purely legal demand, for 
which his remedy at law is adequate, specific, and perfect—seeking no dis- 
covery, account, recovery of specific choses in action, or particular trust 
fund—is without equity: the mere fact that the proceeds of the demand, 
when collected, will be trust property, does not give equity jurisdiction. 


APPEAL from the Chancery Court of Tuskaloosa. 
Heard before the Hon. James B. CLARK. 


Tuis bill was filed by Franklin G. Kimball, the appellant, 
as administrator de bonis non of John C. Sims, deceased, 
against Washington Moody, the appellee, as administrator de 
bonis non, cum testumento annexo, of Edward Sims, deceased. 
It alleged, in substance, that said John C. Sims departed this 
life sometime before the first day of January, 1837, intestate, 
and leaving a considerable real and personal estate; that one 
Aaron Ready, before the first day of February thereafter, 
was duly appointed the administrator of his estate, gave bond 
and qualified as such administrator, and entered upon the 
duties of his office; that afterwards, on the 6th February 
of the same year, one Edward Sims, who was the father of 
said John C. Sims, being indebted to said Ready as such ad- 
ministrator in the sum of $353 28, executed to said Ready, 
as such administrator, his promissory note for that amount; 
that on the 19th May next thereafter, said Ready had in his 
possession, as part of the assets of his intestate’s estate, cer- 
tain bills of exchange and a promissory note, which are par- 
ticularly described in the bill, and that on said last-mentioned 
day said Ready delivered said note and bills of exchange to 
said Edward Sims, to be collected by him, or to be used by 
him, and to be accounted for, and took his receipt for the 
same, which is attached to the bill as an exhibit; that said 
note and bills of exchange were on punctual and solvent men, 
and were afterwards paid by the debtors to said Edward 
Sims, or to those to whom he may have endorsed or trans- 
ferred them. 

The bill further alleges, that said Edward Sims departed 
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this life on or about: the first day of August, 1840, having 
first made and published his last will and testament in writing, 
wherein he appointed said Ready and one Willis Banks as 
his executors; that said executors, on the 14th August, 1840, 
proved the said will in the proper court, took out letters tes- 
tamentary, and entered on the duties of their office as execu- 
tors of said Edward Sims; that said Ready continued to act 
as executor of said Edward Sims, and also as administrator 
of said John C. Sims, until! his death, which occurred in Janu- 
ary or February, 1852; that said Banks, his co-executor, also 
deparied this life in the summer or fall of the same year ; that 
after the death of said Ready, one Duke W. Goodman was duly 
appointed administrator de bonis non of the estate of said John 
C. Sims, but he soon afterwards resigned, and complainant 
was then appointed administrator de bonis non of said estate ; 
and that after the death of said Banks, to-wit, on the 16th 
November, 1852, the defendant was duly appointed adminis- 
trator de bonis non, cum testamento annexo, of said Edward Sims. 

It is further alleged, that said Hdward Sims, at the time of 
his death, was seized and possessed of a very large estate, real 
and personal, a large portion of which remained unadminis- 
tered at the death of his said executors, and subsequently 
passed into the hands of their successors in the administra- 
tion; that said Edward Sims departed this life, as aforesaid, 
without ever having paid said note, or in any manner ac- 
counted for the note and bills of exchange described in his 
said reecipt, thus leaving them valid and subsisting claims 
against his estate; that said claims were never paid by his 
said executors, nor was any amount retained by said Ready 
for that purpose out of the asscts of his estate; and that they 
have never been paid by defendant, but are still valid and 
subsisting claims against the estate of said Edward Sims, in 
the hands of defendant as his administrator. 

The bill waives an answer on oath, and prays that said 
claims be decreed valid and subsisting demands against the 
estate of said Edward Sims; also, for a reference to the mas- 
ter to take an account of ihe amount due on them, and for 
general relief. 

The chancellor sustained a demurrer to the bill for want of 
etjuity, holding that the debt was extinguished ; and his de- 
cree is‘now assigned for error. 
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E. W. Peck, for the appellant : 

1. On the question of jurisdiction, the court is referred to 
the chapter on administration in Story’s Equity, vol. 1, com- 
mencing with section 5380. Ready held the notes and bills of 
exchange mentioned in the bill, as the administrator of John 
C. Sims, deceased. He held them, therefore, not as his own, 
but as trustee. This fact, as is shown by the language of the 
receipt, and as is stated in the bill, was known to Edward 
Sims when he received them, and he was consequently bound 
by the trust ; and he being dead, his estate is accountable for 
them as trust property.—Story s Equity, vol. 1, § 533; Dod- 
son v. Simpson, 2 Rand. 2-4-9; Fisher v. Bassett, 9 Leigh’s 
Rep. 119. 

2. The doctrine of extinguishment does not apply to this 
case. The common-law doctrine of extinguishment is incon- 
sistent with our system of administration. 'The reason on 
which the doctrine of the common law is based, is, that if the 
executor be a creditor of the testator, and as exceutor re- 
ceives goods of the estate to the value of his debt, the pro- 
perty in such goods is altered, and becomes vested in the 
executor—that is, he has them as his own proper goods, in 
satisfaction of his debt, and not as executor ; so that, in such 
case, there is a transmutation of property by operation of law. 
Woodward v. Lord Darcy, 1 Plow, 183, 185 a; cited in Page 
v. Patton, 5 Peters, 312. Under our system of administra- 
tion, there can be no such thing: with us, an executor cannot 
even take the property of the estate at its appraised value ; 
much less can he value it himself, and then take it in satisfac- 
tion of his debt. There can be no transmutation of the pro- 
perty, except In the mode preseribed by the statute—to-wit, a 
public sale made under the order of the Probate Court.— 
Fambro v. Gantt, 12 Ala. 304; 2 Greenl. Hv. § 349. 

3. But, if it be conceded that the doctrine of extinguish-. 
ment applies in cases where the debtor makes his creditor his 
exccutor, it cannot apply in this case, because Ready was not 
in fact the creditor of Kdward Sims. He held these notes 
and bills of exchange as the administrator of John ©. Sims, 
deceased—as a mere trustee ; and, as such trustee, deposited 
them with Edward Sims, who had a full knowledge of the 
trust, and who therefore became accountable for thein himself 
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as trustee ; and consequently his administrator de bonis non 
is bound to account for them as trust property, and cannot 
claim to be discharged by the doctrine of extinguishment.— 
1 Story’s Equity, § 533. 

4. The doctrine of extinguishment grows out of the right of 
retainer—a right intended for the benefit of executors being 
creditors; a right that may be postponed, if the estate be not 
injured in so doing, but was never intended to mislead or entrap 
executors.—Page v. Patton, 5 Peters, 316; 1 Lomax on Ex’rs, 
415;3P.Wms. 184. Besides, in a proper case, the law only pre- 
sumes that the debt is satisfied, when goods come to the hands 
of an executor to the amount of his debt; and being a pre- 
sumption, it may be rebutted. It is not true that, in this 
State, where an action is once extinguished, it is gone for- 
ever ; for, if an administrator sell property, not in conformity 
to the statute, although the purchaser gets no title, yet the 
administrator who made the sale can bring no action, but his 
successor in the administration may.—Fambro v. Gantt, 12 
Ala. 304. 

5. It does not follow that the right to retain extinguishes 
the debt. If the person entitled to the administration be an 
infant, and administration duranée minoritaée is granted, the 





_ administrator may not only retain his own debt, but also for 


the infant ; but if he does not retain for the infant, the in- 
fant’s debt will certainly not be extinguished.—2 Williams 
on Executors, p. 690. 

6. The bill in this case does not show that Ready, as exe- 
cutor of Sims, had received goods to the value of these claims; 
and the question, therefore, could not be made by demurrer. 

7. But Ready, as administrator, held the notes and bills as 
trustee for the creditors and distributees, and his neglect to 
retain will not be permitted to operate to the prejudice of his 


cestuis que trust—that is, it will not be allowed to operate as 


an extinguishment so far as they are concerned. 


W. Moopy, pro se, contra: 

I. As to the jurisdiction of the court on the case made by 
the bill: The remedy on the note belongs exclusively to a 
court of law, and no facts or circumstances are stated to give 
chancery jurisdiction. The complainant insists, however, that 
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the receipt for the bills of exchange and other note is a mat- 
ter of trust, and that therefore chancery has concurrent juris- 
diction ; and this depends on the question, whether a court of 
law,under the actual circumstances, could give “adequate, 
specific, and perfect relief.”—1 Story’s Equity, § 76; Maury’s 
Adm’r v. Mason’s Adm’r, 8 Port. 217; 3 Black. Com. 481, 437; 
Knotts v. Tarver, 8 Ala. 744; McGehee v. Dougherty, 10 id. 
864; Lockard v. Lockard, 16 ib. 423; 2 Stew. 522: 5 Port. 
561; 9 2. 636; Kimbro v. Waller, 21 Ala. 378; 13 Sm. & 
Mar. 328. No facts or circumstances are stated in the bill, 
showing, or tending to show, that a court of law could not do 
all that complainant asks. He claims certain sums of monéy, 
alleged to have been had and received for his use, with inte- 
rest thereon ; all alleged to be shown by a writing that as- 
certains the amount. No discovery is sought, and no account 
is required to be exhibited ; but on the contrary, the bill re- 
pudiates these, by waiving an answer under oath.—Hitchcock 
v. Lukens, 8 Port. 339; Strickland v. Burns, 14 Ala. 514; 
Cameron v. Clark, Smith & Co., 11 2b. 263; Houston v. Fra- 
zier, 8 ib. 85. The Code (§ 602) definitely settles this ques- 
tion, in accordance with the authorities cited; carrying out 
the view of Judge Story, that “the concurrent jurisdiction 
of equity has its true origin in the inability of the courts of 
law, under the actual circumstances of the case, to give ade- 
quate, specific, and perfect relief.” By this section, the juris- 
diction of chancery is expressly fixed and prescribed. 

II. As to the right of retainer, and its effect in destroying 
the suit. . 

1. An executor may pay « debt due from his testator to 
himself, or to another estate which he represents, out of the 
assets of his testator ; and if there be assets sufficient, he is 
bound to pay it at the risk of losing the debt, for the right to 
sue (in lieu of which the right to retain was given) is gone 
forever. That this is the established doctrine of the common 
law is not denied.—1 Lomax on Executors, pp. 415-18. It 
has been recognized and acted on by several courts of high 
authority in this country ; and, after a diligent examination 
of the authorities, I have not found a single conflicting decis- 
ion.—Muse v. Sawyer, Term Rep. (N. C.) by Taylor, 210; 
Dozier v. Sanderlin, 1 Dev. & Bat. Law R. 246; Chaflin v, 
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Hanes, 4 Dev. Law R. 103; Page v. Patton, 5 Peters, 311; 
Smith v. Watkins, 8 Humph. 331, which covers the whole 
ground, Gatewood v. Lyle, 5 Mon. 7; Morris v. Morris, 4 
Gratt. 293, cited in the U.S. Ann. Digest, vol. 4, p. 223, 
§ 79; Decker. & Tyson v. Miller, 2 Paige’s R. 149; Hosack 
& Blunt v. Rogers, 6 ib. 415; Milam v. Ragland, 19 Ala. 85; 
Knight’s Distributees v. Godbold, 7 i. 304; Shortridge y, 
Easley, 10 #. 520; 38 Johns. Chan. 312. The administrator 
de bonis non stands in the place of the first administrator, is 
bound wherever the latter would be bound, and concluded by 
whatever would conclude the latter.—-1 Rice’s Eq. R. 40; 3 
Rand. 287; 6 How. U.S. 60; 7 Ala. 598. 

2. There is nothing special in the legislation of this State 
to set aside the doctrine, except in case of insolvency. ‘The 
law abolishing the distinction in dignity between bond and 
simple contract debts cannot have that etlect—it only makes 
the right of retainer more gencral.-—8 Humph. 331, supra ; 
19 Ala. 85; 7 i. 304; 10%. 520. The objection that an 
executor, under our laws, cannot take property at its appraised 
value, nor dispose of it otherwise than by. sale, would apply 
as well to all! the other States of this Union, and to England: 
he must, in either country, pay all the debts with money—by 
a sale of property, if necessary. 

3. That the doctrine of trusts does not apply to moneys 
collected on biils aud notes, though for an executor, is fully 
shown by the case of Maury’s Adm’r v. Mason’s Adm’, 8 
Port. 217, where it is said that money has no ear-marks; see, 
also, Kimbro v. Waller, 21 Ala. 378; 13 Sm. & Mar. 328; 15 
Wend. 302. But if it did, how could that affect the right of 
retainer? If an attorney collects money for an administra- 
tor on bills and notes, and then dies, having appointed that 
administrator his executor; could not the latter retain, if he 
accepts the appointment, and has assets? How eise, since he 
cannot sue himself, could he get the money? Being the per- 
son who is both to pay and to receive, the law gives him, as 
an equivalent for the right to sue, the right to retain. By 
accepting the one, he gives up the other, and it is gone forever. 


Nore py Reporter.——The briefs of counsel on the statute 
of limitations, and on several other points presented by the 
record, are necessarily omitted. 
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CHILTON, C. J.—According to the English doctrine, if 
a debtor makes his creditor, or the executor of his creditor, 
his executor, this alone is no extinguishment of the debt, 
though there be the same hand to receive and to pay ; yet, if 
the executor has assets of the debtor, it is an extinguishment, 
for the reason, that the person to receive is the-same person 
who ought to pay the money.—Woodward v. Lord Darcy, 
1 Plow. 185; Fryer v. Gildridge, Hob. 10; Williams on 
Executors, 943. The extinguishment of the debt is upon the 
supposition that the creditor has assets which he may law- 
fully retain to pay himseclf—Powell, J.. in Waukford vy. 
Waukford, 1 Salk. 303; Williams on Executors, supra. 

This doctrine would seem very naturally to result from the 
power which the execulor, under the Inglish law, possesses 
over the personal estate or assets. It is laid down as an 
elementary rule, which obtains both at law and in equity, that 
an executor has an absolute power of disposal over the whole 
personal effects of lis testator or intestate; and that they 
cannot be followed by creditors, or legatees, either general 
or specific, into the hands of the alienee.—Whale v. Booth, 
4 Term R. 625 ; Nugent v. Gifford, | Atk. 463; Williams on 
Executors, 670. {fe may pay debts due from his testator, 
and retain assets of equal value, or dispose of absolutely or 
mortgage the assets, and such morigage may be by actual 
assignment, or by deposit; and although the purchaser, or 
mortgagee, knew that he was dealing with an executor, he is 
not bound to see io tlie application of the purchase money. 
In the language of Lord Thurlow, in Scott v. Tyler, 2 Dick. 
725, “ His title is complete by sale and delivery. What be 
comes of the price is no concern of his.”—See Williams on 
Executors, 671, and cases cited in notes, (ed. of 1841.) 

Such being the general powers of an executor over the 
assets, as recognized by the English law, it might very well 
be assumed as reasonable and just, that, having sufficient assets 
and the right to set them apart for his individual use in pay- 
ment of a debt due to him from the estate, if he failed to do 
so, he should not be allowed, nor should his personal repre- 
sentative be permitted, to maintain an action for the recovery 
of the demand. If he failed to pay it by retaining, this was 
his folly, and he thereby lost his debt, the right of action 
being extinguished.—Plow, 189. 














138 ALABAMA. 


ei saeineeSninenasnisinenenansesse 





Kimball, adm’r, &c., v. Moody, adm’r, &e. 


But this rule cannot be applied here to the extent to which 
it obtains in England. So far as the reason on which it is 
based applies here, it must be recognized ; but our legislation 
has made a very great change upon the law as it is held in 
England. The personal representative, with us, is expressly 
prohibited by statute from taking the goods at their appraised 
value, or from disposing of them except at public sale. He 
cannot, therefore, retain the assets, and acquire the absolute 
right to them, in satisfaction of his demand. He is bound to 
pay the debts in money, if the estate be solvent; and if it be 
insolvent, he has no right of retainer, but the debts are to be 
paid pro rata. 

Now the reason why the demand is considered extinguished 
is, that the personal representative, who is to pay and to re- 
ceive, has the means of making the payment—that is, when 
he receives assets which he may thus appropriate to his debt, 
he ought so to appropriate them ; and the law considers them 
so appropriated, and the debt consequently extinguished. 
Let the same rule obtain here, modified according to our law ; 
as he has no right to take the assets, except it be money, and 
appropriate the same to the payment of his debt, or retain 
them, the demand cannot be considered as extinguished, un- 
less it be shown that he had moneys in his hands adequate to 
the satisfaction of his demand, and which he lawfully might 
appropriate, or, rather, retain in extinguishment or payment 
of such demand. If Ready had moneys of the estate of his 
testator, Ed. Sims, which he ought to have retained, the court 
should consider that as done which he ought to have done— 
will consider the demand extinguished by the retainer. But 
to hold the demand extinguished, because personal goods 
other than money came to his hands, which our law forbids 
him to retain, but which it requires should be sold at public 
outery so far as may be necessary for the payment of debts, 
is to make the law inconsistent with itself, which is absurd. 
Here, there can be no transinutation of the assets, other than 
money, in the hands of the executor, from his fiduciary to his 
individual use in satisfaction of his demand. In England it 
is otherwise. Hence, there is an obvious propriety in hold- 
ing that the receipt of assets other than money sufficient to 
pay the debt, works no extinguishment of the demand, The 
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ourts which have ruled otherwise seem to have overlooked 
this distinction. 

2. Let us in the next place briefly consider the equity of 
the bill, subjecting it to the test we have above laid down. 

The bill shows that Ready was the personal representative 
of the estate of John C. Sims, the creditor, and of Ed. Sims, 
the debtor, and that consequently he had the right to retain. 
2 Wms. Ex’rs, 768, mar. p. (ed. 1841); 1 Rolls’ Abr. 922 ; 
Hobart, 10; 6 Paige’s R. 415-425. It further shows that 
Edward Sims died in August, 1840, some three years after 
the indebtedness accrued, and that Ready and one Banks 
qualified as his executors, and so continued to act until the 
death of Ready in February, 1852; Banks, the other execu- 
tor, dying in the summer or fall of the same year. The bill 
likewise avers, “that the said Edward Sims, at his death, was 
seized and possessed of a very large estate. real and personal, 
a large portion of which remained unadministered at the 
death of the said executors,” and which has since gone into 
the hands of Moody, the appellee, who has been appointed 
administrator with the will annexed, de bonis non, of Edward 
Sims; that the appellant has been duly appointed administra- 
tor de bonis non of John C. Sims. It is then averred that 
Ready did not retain for the indebtedness now sought to be 
collected, that the executors of Sims did not pay, nor has 
Moody the administrator paid, any portion thereof. 

It thus appears from the face of the bill, that Ready had 
eleven years and more, within all which he could have paid 
this demand. It was made his duty by law to have reduced 
sufficient of the assets of the estate of Edward Sims into 
money to pay the debts of that estate. The bill shows that 
the estate was very large, and that after twelve years admin- 
istration upon it, a large amount of assets remained unad- 
ministered, and which have gone into the hands of Moody, 
the administrator de bonis non. As the contrary is not shown 
by the bill, we must presume the executor did his duty—that 
he reduced the assets into money of sufficient amount to sat: 
isfy the debts. At all events, if he did not do so, he ought 
and could have done so, and must be considered as having 
done it. It is fairly inferable from the bill that he could 
have retained ; and under these circumstances, Ready would 
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have been concluded, and the doctrine of retainer, as it is 
recognized by all the cases which we have seen, and under 
the modification we have before mentioned, would apply. It 
follows, therefore, that the demand must be considered as 
extinguished. 

The bill shows that Ready had assets which he could have 
applied to the debt, and which it was his duty to have applied 
in the regular course of administration ; and if, having these 
means and this power, and more than eleven years in which to’ 
pay himself, he failed to do so, it is the result of his negli- 
gence and mismanagement. We have seen no case which 
would exempt this from the influence of the doctrine of extin- 
guishment. ‘True, a doctrine in Page v. Patton, 5 Peters 
311, seems to indicate that this doctrine would not apply, 
where all debts are placed upon an equal footing ; but we are 
unable to see the reason for this distinction, and the learned 
judge gives none. It is also intimated in that cAse, that the 
doctrine of extinguishment rests on a presumption of retainer 
which may be rebutted ; bat this must be considered as ap- 
plicable alone to the continuation of the right to retain while 
the same person is to pay and receive, which right is not 
taken away by appropriating asscts to the payment of other 
demands which might have been retained in satisfaction of 
the claim due to the administrator. 

Upon the whole, while we would not push the doctrine to 
the extent to which it is carried by the opinion of the chan- 
cellor, but must give it a modified application, by requiring 
it to be shown that the administrator or executor had such 
assets as he could have applied by an appropriation of them 
to the extinguishment of the claim due him ; yet, when, as in 
this case, the estate is very large, and more than eleven years 
elapse, during all which time the administrator has ample 
power to make the appropriation and satisfy his demand, the 
law will raise the conclusion that he las done so, and if he 
has not, it is his fault, which cannot be set up by the admin- 
istrator de bonis non of the estate of the debtor as a ground 
for a resort to equity, 

3, If, however, this view were incorrect, the bill on its face 
shows an entire want of equity upon another ground. As to 
the demand due from Edward Sims to John C. Sims, and 
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which was not collected by Ready, no reason is shown why it , 
might not just as well be recovered at law. The legal rem- ~ 
edy is full, adequate, and undisputed. No discovery is sought, 
and no impediment to a complete legal remedy is averred. 
As to the claims embraced in the receipt, it is not pretended 
that any particular fund is in the hands of Moody as admin- 
istrator of Edward Sims, to which a trust may attach. If the 
money was collected by Kdward Sims, there is no averment 
that it has been preserved separate from his other money ; 
and. having, as it is said, no ear-marks, it cannot be identified 
or followed. The bill is not filed to obtain the possession of 
the choses in action upon the ground of a conversion by the 
administrator in chief, or of a deposit merely with Edward 
Sims. But it is a bill to recover so much money from the 
estate of Edward Sims, upon the ground of his indebtedness 
to the estate of John C. Sims, in consideration of bills placed 
in his hands to be collected or used by him. It cannot be 
maintained upon the principle of account, nor is any discovery 
sought, the answer not even being required on oath. In 
short, if it can be maintained, then there is no demand created 
by a sale or transfer of an intestate’s property which might 
not be collected by bill in equity. The bare fact that a 
purely legal demand is due to a trustee, and that the proceeds 
will be trust effects, is no ground for resorting to equity to 
collect: it, when the legal remedy is adequate, specific, and 
perfect.—Code, § 602; 1 Story’s Eq.$ 76; Maury’s Adm’r 
v. Mason’s Adm’r, 8 Port. 217; 8 Ala. 744; 10 2b. 864; 16 
ab. 423 ; 21 ib. 8378; 8 Port. 339; 14 Ala. 514; 9 i. 351. 

Our conclusion is, that there is no error in the decree of 
the chancellor prejudicial to the complainant, and the decree 
is consequently affirmed. 
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[ACTION ON THE CASE TO RECOVER DAMAGES FOR THE WRONGFUL AND VEXATIOUS 
SUING OUT OF AN ATTACHMENT. ] 


1, Amendment of declaration not revisable on error-—The amendment of the decla- 
ration after issue joined, but before the cause is submitted to the jury, is 
discretionary with the primary court, and consequently not revisable on 
error. 

2. Refusal to strike out immaterial averments in declaration works no injury.—The re- 
fusal to strike out immaterial averments, or matters which are stated in the 
declaration only by way of inducement, is not a reversible error, since the 
plaintiff could derive no advantage from them, nor could the defendant be 
thereby prejudiced. 

3. Loss of credit and business as a merchant may be averred.—One of the natural con- 
sequences of suing out an attachment against a merchant, on the ground of 
fraud, would be to injuriously affect his credit and business ; such injuries, 
therefore, form a legitimate ground of recovery in an action on the case, 
and may be averred in the declaration. 

4. Depositions will not be suppressed because they were taken before the amended declara- 
tion was filed—The fact that depositions were taken before the amended 
declaration was filed, is not a sufficient reason for their suppression, when 
no specific objection is made to them, and it is not shown that the issue was 
substantially varied by the amendment. 

5. Admissibility of parol evidence to explain illegible figures in record—Where the date 
of an attachment is illegible, two figures having apparently been written 
and blended together, the testimony of the clerk who issued the writ is ad- 
missible, in connection with it, to show that the wrong date had been first 
written by the attorney, and that he had corrected it. 

6. Relevancy of evidence tending to show defendant's instrumentality in the levy of the 
attachment.—Evidence of the fact that one of the defendants agreed, if another 
ereditor (whose attachment was first in the hands of the sheriff) would yield 
the preference to thir attachment, that he would find property belonging 
to the plaintiff o2 which the attachment might be levied, and on which it 
was subsequently levied, is relevant and admissible for the plaintiff, as tend- 
ing to show that said defendant was instrumental and active in causing the 
attachment to be levied ; and being admissible for this purpose, its admis- 
sion by the court for another purpose is not a reversible error. 

7. Admissibility of a prior attachment, sed cit by another creditor and levied on the same 
goods.—Although the defendants, who are sued as partners, cannot be held 
responsible for the separate act of one paxtner in procuring the levy of an- 
other attachment in favor of another creditor; yet where the attachment 
on which the action is founded. by the sheriff’s return thereon endorsed, 
shows that the goods had been first taken under the other attachment, the 
plaintiff may show that the goods levied on were more than sufficient to 
satisfy that attachment, and may introduce the attachment and levy for this 


purpose. 
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8. Evidence of plaintiff ’s general credit and apis ere edeninsittelipenite — 
tion to evidence—Evidence of the plaintiff’s general credit and reputation, 
it seems, is not admissible for him in case to recover damages for the wrongful 
and vexatious suing out of an attachment, until it has been assailed ; but 
where the record shows that his general reputation was put in issue by 
the evidence, he may offer evidence to sustain it; and if the defendant 
wishes to object to the testimony ‘of the witness, on the ground that his evi- 
dence shows that he is not qualified to testify to the fact in question, he 
must make a specific objection to it on that ground. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKinstry. 


_ ACTION ON THE CASE by Isaac Picard against appellants, to 
recover damages for the wrongful and vexatious suing out of 
an attachment against him, on the ground that he had moneys 
liable to satisfy his debts which he fraudulently withheld. 
The original declaration contained two counts, the first of 
which averred the suing out of the attachment, its levy, &c., 
and then proceeded,—‘ And plaintiff avers that said writ of 
attachment was wrongfully and vexatiously sued out against 
him, and without probable cause, and that thereby, and by 
reason of the proceedings which were had thereupon, he sus- 
tained great damage in his business, and in his reputation as 
a business man, and in consequence thereof lost much of his 
custom and profits in business, and his goods were sacrificed 
and disposed of for much less than their true value,” &c. 
The second count averred, “ that said defendants, maliciously, 
and without probable cause, and to vex and harass plaintiff,” 
sued out another attachment against him, which was levied 
on certain goods in his possession, which were taken by the 
sheriff and were never returned to him; “whereby plaintiff 
sustained great injury, not only in the loss of his said goods, 
but by loss in his business, his profits, his customers, and rep. 
utation as a business man,” &c. To this declaration the de- 
fendants pleaded, in short by consent, not guilty, with leave 
to give in evidence any matter in mitigation of damages. 

The plaintiff afterwards asked leave to amend his declara- 
tion; to which the defendants objected, “on the ground that 
they have taken the proper issue upon the original declara- 
tion filed in said cause, and have prepared their defence with 
a view to that issue, and are now prepared for the trial of 
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the same.” The defendants declining to withdraw their for- 
mer plea, the court then ordered that said plea be stricken 
out, and that plaintiff have ieave to amend his declaration ; 
and an amended declaration was accordingly filed. 

The first count of the amended declaration alleges, “ that 
plaintiff was engaged in the mercantile business in the county 
of Mobile, and had committed no act of fraud whatever, nor 
contemplated any fraud or fraudulent conduct towards any 
of his creditors, and was not liable or subject to have any 
writ of attachment issued against his estate, but was held in 
great regard, reputation, and credit among his neighbors and 
all other persons with whom he had dealings ; all which the 
said defendants well knowing, but falsely, wrongfully, and 
maliciously intending to aggrieve and oppress plaintiff, and 
to make him be regarded as insolvent, dishonest, and unwor- 
thy of credit, did, on”, &¢., “wrongfully and vexatiously 
make, or cause to be made, an affidavit in substance as fol- 
lows,” &c. (here the affidavit is copied ;) “ and thereupon, then 
and there, did, wrongfully, vexatiously, and maliciously cause 
a writ of attachment to be issued,” &c. The attachment is 
then set out at length, and it is averred that said defendants, 
“wrongfully, vexatiously, and maliciously caused it to be exe- 
cuted by the sheriff,” &c.; “by means whereof, to-wit, of the 
suing out of said attachment and the proceedings thereon 
had, the said plaintiff lost his eredit and reputation as a mer- 
chant, with and among his neighbors and aequaintances and 
all other persons with whom he had business transactions, 
was greatly wounded and injured in his feelings, lost the use, 
benefit, and advantage of his aforesaid business, and was 
forced wholly to abandon it, and has been wholly broken up 
and injured in his circumstances.” 

The second count contains, substantially, the same allega- 
tions as the first in regard to the plaintiff’s eredit and stand- 
ing as a merchant, the making of the affidavit, the issue and 
levy of the attachment, &c., and then proceeds—* By means 
whereof, the said plaintiff lost all his credit and reputation 
among his neighbors and acquaintances and all other persons 
with whom he had business dealings, and has lost the use, 
benefit, and advantage of his aforesaid business, and has been 
wholly broken up and ruined; and was also subjected to 
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great injury to his feelings, and to great loss, expense, and 
litigation by divers other writs of attachment against his 
estate, which were sued out by divers other creditors in con- 
sequence of the premises, to-wit,” (setting out the names of 
the other attaching creditors ;) “‘and did also suffer great 
loss by the sale at auction of the goods attached for less than 
their value, and was also subjected to further great loss and 
expense and costs by divers writs of garnishment issued and 
executed upon his debtors, whereby debts due to him were 
attached,” &e. 

The defendants moved to strike out from the first count of 
this amended or substituted declaration, “as impertinent, as 
surplusage, and because they do not constitute causes of dam- 
age in this suit, the following allegations, to-wit, the affidavit 
contained therein ; also, all the allegations based upon and 
referring to said affidavit or tause of complaint; also, the 
averment of loss of credit and reputation as a merchant with 
and among his neighbors and acquaintances and all other 
persons with whom he had business transactions ; also, the 
averment that he was greatly wounded and injured in his 
feelings ; also, the allegation that he lost the use, benefit, and 
advantage of his aforesaid business ; also, the statement that 
he was forced to abandon his business; also, the statement 
that he has been wholly broken up and ruined in his circum- 
stances.; and also to strike out the whole of the second count 
of said substituted declaration on the same grounds as above 
stated.” The court overruled this motion, and the defend- 
ants then demurred to each count of the declaration, assign- 
ing the following grounds of demurrer to each—viz., “ 1st, 
that the same is insufficient in law to authorize a recovery 
against defendants ; 2d, that it sets out an affidavit, and re- 
lies upon the same as a subject or cause of damage ; 3d, that 
the said affidavit is not shown to have any connection with 
the attachment complained of, as it is not stated to have been 
the affidavit made to procure said attachment; 4th, that said 
affidavit, if it was the affidavit made to procure the attach- 
ment complained of, was made in a judicial proceeding, and 
cannot be made the foundation of an action.” An additional 
ground of demurrer to the second count was stated—to-wit, 
“that plaintiff therein sets forth, as special damage, facts and 

10 
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circumstances as the result of the issuance of the attachment 
complained of, which are not the necessary, natural, or proxi- 
mate consequence of plaintiff’s attachment-- viz., ‘ great loss, 
expense, and litigation by divers other writs of attachment 
against his estate, and further great loss, expense, and costs 
by divers writs of garnishment issued and executed upon 
debtors of plaintiff’s’.”. The court overruled the demurrer 
to each count, except as to the last ground of demurrer to the 
second count, which was sustained. 

The defendants then moved to suppress the several deposi- 
tions on file, on the ground that they were taken under the 
issue made up at a previous term upon the original declara- 
tion, and before the filing of the substituted declaration ; but 
the court overruled their motion, and they then pleaded not 
guilty. ; 

On the trial, the plaintiff offered in evidence the affidavit 
and attachment which were the foundation of the action, and 
which were dated the 25th or 26th September, “ the figures 5 
and 6 being blended together, and one written over the 
other”; and then introduced as a witness the clerk of the 
court, by whom the writ was issued, and who testified, “ that 
the dates of said affidavit and attachment were intended for 
the 25th September, that the attorney had by mistake written 
26th, and that he corrected the error by writing the true 
date. The defendants objected to said affidavit and attach- 
ment going to the jury,.alleging that the same varied from 
the plaintiff’s writ and declaration ; and they also objected 
to the testimony of the said clerk, on the ground that it dis- 
puted, or tended to dispute, the record of said attachment 
suit. But the court overruled defendant’s first objection, and 
permitted the said record of the attachment suit to go to the 
jury, and also overruled defendant’s second objection, and 
permitted the testimony of said clerk to go to the jury ; and 
defendants thereupon excepted.” 

Plaintiff then introduced as a witness one Webb, who as 
deputy sheriff had levied the attachment, and who testified, 
“ that before said writ of attachment came to the hands of the 
sheriff, he went to Morrison (one of the defendants) and stated 
to him that one Manuel Forcheimer had issued an attachment 
against the estate of said Picard, and that he (Morrison) had 
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better place defendant's attachinent also i in the hands of the 
sheriff; that said Morrison replied, that said Manuel had not 
acted rightly towards defendants in having his attachment 
first levied,—that he (Manuel) had agreed with him (Morri- 
son) that if he (Morrison) would find out goods to be levied 
on, and point them out to the sheriff, that defendants’ attach- 
iment should take precedence of his (said Manuel’s) ; that said 
Manuel admitted to said Morrison, in the presence of wit- 
ness, that such was the understanding between them, and said 
that the agreement should be carried out. To the admission 
of said Webb’s testimony as to-the reply of said Morrison 
(the previous part of his testimony not having been objected 
to) the defendants objected ; but the court overruled the ob- 
jection, and permitted the said reply of Morrison (as detailed 
by Webb) to go to the jury, and at the same time remarked, 
in the hearing of the jury, that said testimony might be proper 
for the consideration of the jury on the question of malice ; 
and thereupon defendants excepted to the allowance of said 
testimony as evidence in this case. Plaintiff’s counsel stated, 
during the time said Webb was giving the above testimony 
as to the reply of said Morrison, that the same was offered for 
the purpose of showing a combination between said Morrison 
and defendants to vex and harass said Picard.” 

“ Plaintiff’s counsel then offered in evidence the writ of 
attachment, and the sheriff’s return thereon, in connection 
with the aforesaid testimony of said Webb, who further stated, 
in answer to an interrogatory by plaintiff, that said Morrison 
pointed out to him the goods which were endorsed as levied 
on under said attachment of Manuel Forcheimer. Defend- 
ants objected to said Manuel’s attachment going to the jury, 
and also to said last-mentioned testimony of said Webb ; but 
the court overruled their objection, and they excepted.” 

“Plaintiff then introduced as a witness one Dickinson, who 
testified, that he had known said plaintiff some nine or ten 
months before said 25th September, 1852, the day on which 
said attachment was issued ; that said plaintiff resided in 
Athens, Alabama, and did businéss there as a merchant; that 
he bought his goods in Mobile ; that his reputation as a mer- 
chant was good in Mobile ; that his (witness’) knowledge of 
said Picard’s reputation about that time was derived from 
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inquiry ; that his inquiries had not been general, but were 
sufficient to satisfy him that he knew said Picard’s general 
character, and upon the faith of knowledge thus obtained he 
had sold Picard a part of the very goods levied on by de- 
fendants’ attachment. he defendants objected to the said 
testimony of Dickinson as to the reputation of said Picard ; 
but the court overruled the objection, and permitted the tes- 
timony to go to the jury, and defendants excepted. Other 
witnesses testified, on the part of plaintiff, that the reputation 
and credit of said Picard were good before defendants’ at- 
tachment issued ; and it also appeared that said Picard owed 
mercantile debts, contracted in the course of his business pre- 
vious to said attachment, which were due and unpaid when 
defendants’ said attachment issued. Other testimony was 
given to the jury by both plaintiff and defendant ; but, as 
the same is not material to this bill of exceptions, it is 
omitted.” 

Among other matters, the defendants requested the court 
to charge the jury, that the affidavit itself is to be considered 
by them as evidence in favor of defendants ; which charge 
the court refused to give. and the defendants excepted.” 

The assignments of error are as follows : 

“1. The court erred in refusing defendants’ motion to 
strike out particular allegations in both counts of the decla- 
ration. 

“9. In overruling the several demurrers to the declaration. 

*3. In refusing to suppress plaintiff’s depositions on motion. 

“4, In striking out defendants’ plea, and in allowing a new 
declaration after issue joined and evidence taken. 

“5. In admitting as evidence, under the pleadings, the 
affidavit and attachment issued by defendants. 

“6, In allowing parol evidence to vary and contradict the 
record of said attachment and affidavit. 

“7, In allowing the witness Webb to relate the conversa- 
tion between defendant and M. Forcheimer. 

“8, In allowing the attachment of M. Forcheimer, its levy, 
&c., to go to the jury. 

“9. In allowing the testimony of Dickinson, as to the rep- 
utation of plaintiff, to go to the jury. 

“10. In refusing the charge asked by defendants.” 
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Jno. T. Tayior, for the appellants. 
A. R. MANNING, with whom was Wo. M. Brooks, contra. 


GOLDTHWAITE, J.—In the case of the Planters and 
Merchants’ Bank v. Willis & Co., 5 Ala. 770, it was held 
by this court, that the amendment of the pleadings, at any 
time before the ease was submitted to the jury, was a matter: 
purely within the discretion of the court, and for that reason 
was not revisable here. This disposes of the question pre- 
sented by the fourth assignment of error. 

The affidavit on which the attachment was founded, and the 
allegations in relation to the making of the same, are set out 
in the declaration only by way of inducement—not as a state- 
ment of the injury, but simply as a statement of the circum- 
stances under which the injury was committed (1 Ch. PI. 
326): and although it might have been omitted, and the 
declaration still have been good, no prejudice could result to 
the defendants from not striking it out. So, also, as to the 
allegation of injury to the feclings: whether this is one of 
the consequences resulting from the suing out of the attach- 
ment, which the jury could legitimately take into considera- 
tion, it is not necessary now to decide ; for, if they could not, 
still no prejudice could result to the defendants from the in- 
sertion of it, as the plaintiff could derive no right to recover 
for consequences which could not Icgally enter into the dam- 
ages, althongh they were stated in the declaration. 

In relation to the averments as to the loss of credit and 
business : we think they were proper, as one of the natural 
consequences of suing out an attachment against a merchant, 
on the ground of fraud, would be to affect his eredit and busi- 
ness injuriously (Donnell vy. Jones, 13 Ala. 490); and as 
injuries of this character might legitimately be considered by 
the jury, they were not improperly iuserted in the declaration. 
There was no error prejudicial to the defendants, in over- 
ruling the motion made to strike out of the first count the 
allegations to which we have referred. 

What we have said in relation to the action of the court 
below on the motion to strike out, applies to the demurrer to 
the first count. The ailidavit was not of the gist of the ac- 
tion ; it might be entirely struck out, and a good cause of 


action remain upon that count. 








150 ALABAMA. 





Goldsmith, Forcheimer & Co. v. Picard. 

Neither was there any error in refusing to suppress the 
depositions which had been taken before the filing of the 
amended declaration. If the issue was substantially varied— 
if the testimony required to sustain the last issue was differ- 
ent from that which was necessary to sustain the first, or if 
any portion of the deposition was inapplicable, under the 
changed state of the pleadings, by bringing it to the notice 
of the court, the rights of the defendants could have been 
guarded. But: this was not done—no specific objection was 
made to the depositions, and no ground or reason assigned for 
their suppression, except that they were taken before the 
amended declaration was filed. If, as we have said, the issue 
was substantially the same, there was no reason for the par- 
ties incurring the trouble, expense, and delay consequent upon 
a re-taking; and if not, the party should have shown that 
they were inapplicable to the issue as then made up. 

It appears from the record, that on the trial the plaintiff 
offered in evidence an affidavit and writ of attachment, which 
corresponded in all respects with the affidavit and attach- 
ment described in the declaration, except that it was uncer- 
tain whether the day of the month on which they bore date 
was the 25th or the 26th, the figures 5 and 6 having both ap- 
parently been written and blended together. In connection 
with this testimony, the plaintiff offered the clerk of the court 
who issued the attachment, who testified, that the figures 
were intended for 25,—that the attorney had by mistake 
written 26, and that lhe corrected the error by writing the 
true date. This evidence, in connection with the affidavit 
and attachment, was permitted to go to the jury, and the ac- 
tion of the court in this respect is assigned for error. Upon 
general principles, we should entertain no doubt, where a 
writing of any sort is obscure from the manner in which it is 
written, that parol evidence would be admissible to decipher 
it. But there is no want of authority directly to the point. 
The question was decided, more than a century since, by 
Sir Joseph Jekyll, Master of the Rolls, in Masters v. Masters, 
1 Pr. Wms. 422. There the legacies in a will being written 
“blindly and hardly legible”, it was referred to a master to 
examine and report what those legacies were, “the master to 
be assisted with such as understood the art of writing.” So, 
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in Norman v. Morrell, 4 Ves. 769, where a legacy"was writ- 
ten in figures, and the question was whether it was £300 or 
£800, it being insisted that the first figure was originally 3, 
but had been altered to an 8 by drawing the pen over it, 
and extending the lower and upper parts of the figure to- 
wards the centre ; an issue was directed to asceftain the fact. 
Goblet v. Beechly, 3 Sim. 24, is to the same point, and also 
Reman v. Hayward, 2 Ad. & El. 666, and Armstrong v. Bur- 
rows, 6 Watts. ; 

In relation to the conversation which occurred between the 
witness Webb and the defendant Morrison, it is to be ob- 
served, that the issue was, whether the defendants wrongfully 
and maliciously sued out the attachment, and caused it to be 
levied on the property of the appellee ; and that under this 
issue, any evidence which tended to establish the fact that 
either of the appellants procured the attachment to be issued, 
or levied, would be relevant. The admission made by one 
of them is, in effect, that he had agreed to find the property 
of the plaintiff to be levied on, if a third person, whose attach- 
ment was first in the sheriff’s hands, would yield the prefer- 
ence to the attachment for the suing out which the suit was 
brought, and which was subsequently levied on the property 
pointed out by Morrison. This, at least, tended to show that 
he was instrumental and active in procuring the attachment 
in favor of himself and the other appellants to be levied, 
and was directly involved in the issue; and as it was ad- 
missible for that purpose, it was not error that it was received 
by the court for another, as the other party could have lim- 
ited its effect by asking the necessary instructions.—Cook & 
Scott v. Parham, 24 Ala. 21. 

As to the admission of the attachment and levy in favor of 
Manuel Forcheimer, it may be conceded that the defendants 
could not be held responsible in the present action for the 
part taken by one af them in causing that attachment to be 
levied. But the record shows that the attachment in favor 
of the appellants had been offered, and that from its return it 
appeared that the goods levied on had first been taken upon 
the other attachment, which therefore had the prior lien. 
Upon this state of facts, the appellants might have urged, in 
mitigation of damages, that the goods taken by their attach- 
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ment hadebeen first taken upon another in favor of a different 
party ; and to rebut any inference prejudicial to them arising 
from this circumstance, it would have been proper for the 
appellee to show that the property thus taken was more than 
sufficient to satisfy the attachment first levied ; and the ini- 
tiatory step would have been the introduction of it and the 
levy.—Cuthbert v. Newell, 7 Ala. 457. 

In relation to the action-of the court in admitting the tes- 
timony of the witness Dickinson : we incline to the opinion, 
that in actions like the present, proof as to the general credit 
or reputation of the plaintiff would not be admissible, until 
it was assailed.—Rodrigues v. ‘l'admere, 2 Esp. N. P. C. 720; 
2 Ph. Ev. 258. But in the present case, the record shows 
that the credit and reputation of the plaintiff was put in issue 
by the evidence. As, therefore, it was competent for the 
witness to speak as to his reputation, and his testimony was 
directed to that point, it was not error for the court to over- 
rule a general objection. Evidence as to character was ad- 
missible, and if it was supposed that the witness had shown 
from his examination that he was not qualified to give evi- 
dence as to the fact in question, the mind of the court should 
have been directed to it by a specific objection on that ground. 
The court is not bound to hunt for the particular ground on 
which a general objection may be sustained under such cir- 
cumstances.— Wallis v. Rhea, 10 Ala. 451; Milton v. Row- 
land, 11 i. 732; Donnell v. Jones, 13 ib. 490. 

Our conclusion, upon the whole record, is, that the judg- 


ment must be affirmed. 








JORDAN vs. OWEN. 


[PRACTICE PRESCRIBED WHEN PLAINTIF¥ SEEKS TO ESTABLISH THE CORRECTNESS OF 
HIS DEMAND BY HIS OWN OATH 3 AMOUNT IN CONTROVERSY BEING LESS THAN $300.] 


1. Plaintiff must swear to fact of non-payment.—If the plaintiff seeks (under sec- 
tion 2313 of the Code) to establish “the correctness of his demand’’ by his 
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own seat, he. iil be permitted so to shape the facts to which he swears, 
as to deprive the defendant of the right to prove by his oath that the de- 
mand has been paid: he must, therefore, not only state facts which, if proved 
by other witnesses, would make out a prima facie case of indebtedness on 
the part of the defendant to him, but he must also swear to the fact of non- 
payment; and if he fails to do this, it is not erroneous to exclude from the 


jury all that he states. 


APPEAL from the Circuit Court of Cherokee. 
Tried before the Hon. THomas A. WALKER. 


Tuis action (William RK. Jordan vy. William F. Owen) was 
commenced in September, 1854, and was founded on an open 
account for goods, merchandise, and chattels sold by plaintiff 
to defendant, and money paid for him and at his request; the 
total amount claimed being $165. The defendant pleaded, in 
short by consent, payment, set-off, and the statute of limita- 
tions, with leave to give in evidence any matter which might 
be specially pleaded. 

On the trial, as the bill of exceptions states, “the plain- 
tiff’s counsel proposed to prove by the plaintiff himself, on 
oath, that he had sold and delivered various articles to the 
defendant, comprising the account sued on, and the price of 
the same ; having first showed that he had given more than 
five days’ notice to the defendant of his intention to establish 
the demand sued on by his own oath. The court, by the con- 
sent of both parties, allowed the plaintiff to be first sworn as 
to the truth of the facts which he proposed to prove, before 
any denial of the same on oath was made by the defendant. 
The plaintiff then swore, that he sold and delivered to the 
defendant, in 1852, one cow and calf for $15,00, another cow 
and calf for $18,00, a third cow and calf for $20,00, one yoke 
of oxen for $40,00, twenty pounds of pak for $1,20, and six 
hundred and fifty ears of corn for $3,25; that he also sold and 
delivered to the defendant, in 1853, one plow-rod worth 35 
cents, one pound of bluestone worth 25 cents, one pair of shoes 
worth $1,60, two bushels of rye worth $1,50, and ninety-one 
pounds of beef at $2,57; and that in 1854, he paid John 
Jones, as surety for said defendant, 373,44, debt, interest, and 
costs. Plaintiff’s counsel then closed his examination of 
plaintiff, and defendant cross-examined him as to several of 
said items. The defendant was then introduced, and, after 
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being’ sworn, was asked, whether he denied upon oath the 
truth of the facts stated by the plaintiff; to which he an- 
swered, that a portion of the plaintiff’s statement was true, 
and a portion untrue. He was then asked, what portion was 
true, and what untrue ; and answered, that the cow and calf 
charged-at $20,00 in 1852 was never sold and delivered by 
plaintiff to him, that the pork was only $1,00 instead of $1,20, 
that the corn charged at $3,25 was sold at $1,95, that the 
plow-rod and bluestone mentioned by plaintiff were never 
sold and delivered to him, and that the balance of plaintiff's 
statement was true. The defendant’s counsel then asked him 
this question, ‘Is it true that you were indebted to the plain- 
tiff at the commencement of this suit, for any of the articles 
sworn to by him’? The plaintiff objected to this question, 
because it was illegal and tended to elicit illegal evidence ; 
but the court overruled the objection, and allowed the ques- 
tion ; and to this the plaintiff excepted. The defendant an- 
swered, that he denied that he owed the plaintiff anything ; 
to which answer the plaintiff excepted, and moved the court 
to exclude it, but the court refused to do so, and the plaintiff 
excepted. The court then, upon this state of facts alone, and 
against the plaintiff’s objection, excluded from the jury all 
the statements of both plaintiff and defendant; and there- 
upon, to the exclusion of said plaintiff’s statements, plaintiff 
excepted.” 
These rulings of the court are now assigned for error. 


D. W. Barve, for the appellant, contended, that the defend- 
ant should have been confined to a denial of the facts sworn 
to by the plaintiff.—Bennett v. Armstead, 3 Ala. 325; Yar- 
borough v. Hood, 13 7b. 176; Ivey v. Pierce, 5 ib. 874; Hay- 
den v. Boyd, 8 ib. 323. The truth of the defendant's testi- 
mony is only reconcilable with the idea that the accoant, once 
due, had been discharged by payment or set-off ; and he could 
not show such a discharge by his own oath.—Bennett v. Arm- 
stead, supra. 


James B. MartTIN, contra, insisted, that the substance and 
effect of the facts to which the plaintiff swore, was, that the 
defendant owed him a certain amount at the commencement 
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of the suit; and that therefore the defendant might deny that 
fact in express terms. 


RICE, J.—Section 2313 of the Code declares, that “in all 
suits upon contracts, where the defendant has been personally 
served with process, where the matter in controversy does 
not exceed three hundred dollars, the plaintiff is competent 
to establish the correctness of the demand by his own oath, if 
the defendant is a resident of the State, unless he in open 
court denies, upon oath, the truth of the facts proposed to be sworn 
to by the plaintiff.” 

Section 2314 prescribes the manner in which notice must 
be given of the plaintiff’s intention to establish his demand 
by his own oath. 

It is evident that, under section 2313, the defendant is con- 
fined to a denial, upon oath, of “the truth of the facts pro- 
posed to be sworn to by the plaintiff.’ It must be taken for 
granted that the legislature did not intend, by this section, 
to give the plaintiff an unjust advantage over the defendant ; 
and we must so construe it as to prevent such a result, if the 
words employed in it will justify such construction. 

We think it clear, that the plaintiff cannot be permitted, 
under this section, so to shape the facts which he proposes to 
prove by his own oath, as to deprive the defendant of the 
right to prove by his oath that the demand has been paid. In 
cases falling within this section, “the correctness of the de- 
mand” must be regarded as not proved by the plaintiff’s oath, 
unless he swears that it has not been paid. He knows whether 
it has been paid or not. In this respect, he is not like other 
witnesses. When he undertakes to prove by his own oath 
the correctness of his demand, he must not only state facts, 
which, if proved by other witnesses, would make out a prima 
facie case of indebtedness of the defendant to him, but he 
must go further, and swear,to the fact of non-payment of the 
indebtedness. 

If we do not require him to go to this extent, he would have 
it in his power, by proving by his own oath special facts 
which make out a prima facie case of indebtedness, to deprive 
the defendant of the right to prove by his oath a payment of 
such indebtedness; for the defendant is confined to a denial 
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of the facts proposed to be sworn to by the plaintiff. We 
cannot put a construction on the section, which might enable 
a plaintiff to ebtain any such advantage ‘over the defendant, 
It is no hardship to require the plaintiff to swear that the 
demand has not been paid, and to declare the rule to be, that 
where he fails to swear this, he does not “ establish the cor- 
rectness of his demand” by his oath; and that in such cage 
it is not erroneous to exclude all he may state from the jury. 
Hiscox v. Hendree, at the present term. 

Where the plaintiff’s proposition to prove by his oath the 
correctness of his demand, is in accordance with sections 2313 
and 2314, if the defendant swears that he has paid the de- 
mand, or controverts all the facts proposed to be sworn te by 
the plaintiff, the court should exclude from the jury all that 
is stated by either of them.—Logan vy. Hodges, 7 Ala. 66; 
Hudgins v. Nix, 10 2.575. But if the defendant denies, upon 
his oath, only part of the facts sworn to by the plaintiff, and 
does not swear that he has paid the demand, then the facts 
sworn to by the plaintiff which are not denied by the defend- 
ant, may be introduced by the plaintiff as evidence to the 
jury.—Palmer v. Severance, 9 Ala. 851; Yarborough v. Hood, 
13 ib. 176. 

The court below may have excluded the plaintiff’s state- 
ment from the jury for a wrong reason ;*but as there is a good 
reason for its exclusion—to-wit, the failure of the plaintiff to 
swear that the demand had not been paid—we are bound to 
affirm the judgment. 


Dr VENDELL vs. Dor 5x pew. HAMILTON. 


[EJECTMENT RY PURCHASER AT SHERIFF'S SALE UNDER EXECUTION AT LAW AGAINST 
GRANTEE OF DEFENDANT IN) EXECT TION] 


1. Construction of statute requiring registration of deeds of trust,—Deeds of trust con- 
veying real property are placed by the statute (Clay's Digest, p. 255, § 5) 
on the same footing with deeds of personalty, except as to the time allowed 
for registration, and the same rules of construction are applicable to both, 
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Under the construction heretofore adopted as to deeds of personalty, if a 
lien &ttaches in favor of a judgment creditor before notice of a deed not 
duly recorded, the purchaser is protected, although he may have had notice 
of the deed at the time of his purchase; and this construction is hereby 
extended to deeds conveying real estate. 

2—3. Title of purchaser at sheriff's sale—If a deed of trust is void as against a 
judgment creditor for want of due registration, it cannot operate to place 
the title heyond the lien of his judgment; the purchaser at sheriff’s sale 
receives the same protection, and acquires the legal title to the land. 

4, Decision on question of fact not revisable on error —When a cause is submitted to 
the decision of the judge, without the intervention of a jury, on an agreed 
statement of facis, with leave to either party to appeal from his judgment, 
his decision on a question of fact is not revisable on error. 

5. nen of judgment not lost by laches—The lien of a judgment which has not 
become dormant is not lost or impaired by laches in issuing execution. 

6—7. Construction of acts for liquidation of Plantes and Merchants’ Bank of Mobile-— 

A judgment obtained in the name of the Planters and Merchants’ Bank of 

Mobile before the surrender of its charter, and afterwards sold by its trus- 

tees under the act of 1850, is not rendered dormant iy the operation of the 

several acts for the liquidation of the Bank, nor is the purchaser required 

to revive it by scire facia:. , 

Proof of demand on whiei judgment was rendered not required of purchaser —A 

purchaser at sheriff’s sale, who brings ejectment against the grantee of the 

defendant in execution, is not required to prove the demand on which the 
judgment under which he purchased was founded, ut may recover on proof 
of the judgment, execution, and sheriff’s deeds 


ea 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. CHgRLES W. Rapier. 


EJEcTMENt by Thomas A. Hamilton against Emilius De 
Vendell, to recover a certain lot inthe city of Mobile. The 
case was submitted to the court, without the intervention of 
a jury, on the following agreed statement of facts: 

“On the 5th day of June, 1840, .\. Batre held the legal ti- 
tle to, and was in possession of, the property in controversy, 
and on that day q deed, embracing the same, was executed, 
acknowledged and delivered to Paul Chaudron ; but said in- 
strument, a copy of which is hereunto annexed, marked ‘A’, 
was not recorded until the 19th day of December, 1840. There 
is no evidence of any notice to the plaintiff, or to the judg- 
ment creditors hereifiafter mentioned, of the existence of said 
deed when the judgment under which plaintiff holds was ren- 
dered ; nor was there any evidence of a change of possession 


up to that time. 
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“On the 14th day of December, 1841, the Planters ang 
Merchants’ Bank of Mobile obtained several judgments against 
said A. Batre and Paul Chaudron, under the style of A. Ba- 
tre & Co., upon which executions regularly issued within a 
year andaday. On the — day of , 1850, Moses Waring 
purchased said judgments, at a sale of the assets of said Bank, 
made in pursuance of law, and the same were assigned to him 
by the trustees of the Bank. There is no evidence that 
Waring, at this time, had any actual knowledge or notice of 
any claim made by defendant to the property in controversy. 
Some years before the purchase of said judgments, said A. 
Batre had left the United States, and lived in Paris; and the 
property was in the possession, control, and management of 
De Vendell, the defendant, from the time said Batre left for 
France. On the 2d day of April, 1852, within ten years of 
the issuing of the last executions on said judgments, alias fi. 
fas. were issued, and levied on said lands, and they were 
sold by the sheriff of Mobile county ; and the plaintiff became 
the purchaser, and now holds the sheriff’s deed, dated June 
7, 1852. At the time of the purchase of said lands by the 
plaintiff, he had full knowledge of the defendant’s claims, and 
of the alleged title under which he claims. 

“On the Ist day of May, 1848, said Batre made another 
deed of said lands to James West, Jr., which was regularly re- 
corded as the law directs, and a copy of which is hereto at- 
tached, marked ‘C’; and it is admitted that the defendant 
has been substituted in place of said West, as trustee in said 
deed, by decree of the Chancery Court, before the institution 
of this suit. On the 9th of April, 1850, said Paul Chandron 
executed to defendant an instrument in writing, a copy of 
which is hereto attached, marked ‘ D’ 

“Tt is further admitted that all the acts.of the legislature 
of Alabama, concerning the said Planters and Merchants’ 
Bank, are in evidence, and that her effects, at the time of the 
purchase of said judgments, were in the hands of Sidney 
Smith and D. Stodder, as trustees appointed under said acts 
to wind up her affairs, and who transferred said judgments 
regularly to said Waring. It is admitted, also, that said A. 
Batre and Paul Chaudron were in partnership on the 5th day 
of June, 1840, under the name of A. Batre & Co., and before 
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that ‘time ; and that on the 30th day of May, 1840, said Batre 
executed wad delivered to said Chaudron a power of attor- 
ney, which was recorded in the office of the clerk of the 
County Court of Mobile on the 24th October, 1840, and a 
copy of which is hereto annexed, marked ‘K.’ 

“The court is to draw any inferences from the above facts 
which a jury might legitimately draw ; and if of opinion that, 
upon this state of facts, the plaintiff should recover, then 
judgment to be entered accordingly ; if otherwise, then judg- 
ment for defendant. Plaintiff docs not insist upon mesne 
profits. Each party reserves the right to carry the case to a 
higher court for revision. It is agreed, also, that the credi- 
tors named in the deed of 1843 (except the Planters and 
Merchants’ Bank, who refused it) assented soon after to said 
deed.” 

Exhibit A, above referred to, is a copy of the deed of 
trust from Batre to Chaudron, dated June 95, 1840, conveying 
the land in controversy, with other property, to secure the 
payment of certain specified debts; and it is therein stipu- 
lated, that said property is to be disposed of as might be 
agreed upon between the trustee and the secured creditors, 
and that the proceeds of sale were to be disposed of in the 
same way. Exhibit C is the deed of trust of 1843, con- 
veying the same property to West in trust for the payment of 
debts. Exhibit D is a deed from Chaudron to defendant, 
dated April 9, 1850, reciting therein Bate’s deed to Chau- 
dron,—that most of the creditors named in the said deed had 
been satisfied and paid; that those who had not been paid 
had never signified their assent to the trust; that said Batre 
had since made a general assignment to West, for the benefit 
of all his creditors, including those secured in the first deed, 
and had requested him (Chaudron) to relinquish his trust to 
the general assignee ; and that De Vendell had been appointed 
by the Chancery Court trustee to execute the said assign- 
ment in place of West, who had died;—in consideration of all 
which, he (Chaudron) executed this deed, in trust, &e. Ex- 
hibit E is Batre’s power of attorney, authorizing Chattdron to 
transact all his business during his absence from. Mobile, to 
sell his lands, to make deeds in his name, and to substitute 


attorneys in that behalf. 
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Upon these facts, the court rendered judgment for the 
plaintiff below, and its judgment is now assigned for error, 


Joun T. Taytor, for the appellant: 


1. There is no pretence that the deed from Batre to Chau- 
dron was founded in fraud, and the evidence shows that it 
was executed and delivered, not only before the rendition of 
the judgment under which plaintiff bought, but long before 
the creation of the debt on which it was founded. The legal 
title, therefore, had passed out of Batre before the judgment 
was rendered ; and for this reason no lien attached, as a judg- 
ment is a lien only on the legal estate.—1 Cushm. (Miss.) 298; 
8 Geo. 208; 21 Ala. 262: 17 i. 751. Therefore, if plaintiff 
bought any right at the sheriff's sale, it dates only from the 
deed to him; and before this De Vendell had obtained pos- 
session, and was then holding under two deeds—one from 
Batre to Chaudron, and the other from Batre to West. 

2. The deed from Batre to Chaudron, as against plaintiff, 
is good. A purchaser at sheriff’s sale takes only the interest 
of the defendant in execution, and is bound to the same ex- 
tent with him.—21 Ala. 262. There was no proof of the 
bona fides of plaintiff’s judgment.—16 Ala. 725. 

3. It is clearly inferable from the conduct of the Bank that 
it had actual notice of the deed to Chaudron. Owning the 
execution for nearly twelve years, it never offered to make 
the lands liable, and finally sold the judgment for little or 
nothing. TheJands were situated in Mobile, where also the 
Bank was located ; and the deed was recorded in the proper 
office long before its debt was created. Possession under the 
deed for several years back was shown; and there being no 
evidence of the time of the change of possession, and the deed 
being absolute, the law implies that possession commenced 
with the date of the deed ; and this, of itself, would be notice. 
But if the possession remained in Batre, the inference is irre- 
sistible#that the Bank and its officers knew it was not his; 
in no other way can the refusal to levy on it be explained. 

4, ‘The delay of the Bank amounts to gross negligence, and 
it will be héld *to have waived its lien, if it ever had any ; 
and Batre’s creditors having accepted the trust, the deed of 
1843 to West would also be held good against it, and the 
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purchaser of the judgment would only take its position. It 
has been repeatedly held that the stay of an execution in the 
hands of the sheriff, though without consideration, is a fraud 
on junior creditors ; what is the difference between staying 
an execution in the hands of the sheriff, and refusing to issue 
one at all for nearly ten years?—-2 Comst. 451. 

5. The legislature declared the Bank’s charter forfeited, 
and seized its franchises ; the Bank acquiesced, and trustees 
were appointed under the acts of the legislature. The Bank, 
therefore, had surrendered its charter, which was the civil 
death of the corporation; and even if the subsequent acts 
continue the obligations against its debtors in favor of the 
trustees, still they could not sue, under a judgment obtained 
in the lifetime of the corporation, until it was revived by scire 
facias, any more than an executor or administrator could sue 
ona judgment obtained by his testator or intestate.—Bing- 
ham on Judgments and Executions, p. 141; Foster on Scire 
Facias, tit. Joint Stock Companies; 6 Sm. & Mar. 513; 12 
ib. 700. 

6. But, if it should be held that the acts gave this power to 
the trustees, still it is clear that no one but the trustees has 
it. There exists no authority in any one outside of the acts, 
and the acts gave the power of using the name of the Bank 
only to the trustees, and only to them for the purpose of wind- 
ing up its affairs. Admitting, then, that the sale of the 
Bank’s assets impliedly gave the purchaser the right to sue 
and collect the debts, this by no means gives the right to use 
the name of the Bank. Waring, therefore, having no power 
to use the name of the Bank, should have sued on the judg- 
ment, or revived it by scire facias ; and, until revived in some 
way, the proceedings under it were void.—Pamphlet Acts 
1843, p. 70; 7b. 1844, p. 78; 7b. 1845, p. 46; 2b. 1850, p. 126; 
17 Ala. 754. Ifit was necessary to have revived the judg- 
ment before execution could issue, the lien of the judgment 
was lost; the lien only lasts while the right to issue an exe- 
cution or elegit continues.—3 Ala. 5603 16 7d. 284; 15 2b. 225. 


P. HamiLton, contra, made the following points :— 
1. The statute explicitly declares, that deeds of trust of 
land to secure debts must be recorded within sixty days, else 
11 
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they are void as against judgment creditors and purchasers 
without notice.—Clay’s Digest, p. 255, § 5. Under this 
statute, in the case of personal property, it has been held, that 
a deed of trust is void against a subsequent judgment cred- 
itor, unless recorded within the limited time. Wallis v. Rhea 
& Ross, 12 Ala. 646; Bradford v. Dawson & Campbell, 2 ib. 
203; Cummings & Cooper v. McCullough, 5 1b. 324; Ohio 
Life Ins. Co. v. Ledyard, 8 ab. 866; Chamberlain v. Adams, 
MS. opinion by C. J. Dargan. 

2. The effect of the unrecorded deed, as against the judg- 
ment creditor, is declared to be nothing: the conveyance is 
inoperative, and the creditor sells the title of his debtor irre- 
spective of it—Daniel v. Sorrells, 9 Ala. 447. The judg- 
ment overrides the claim of the defendant in this case, and 
whatever the judgment bound in favor of the creditor passes 
to the purchaser under the sheriff’s deed. 

3. None of the creditors named in the deed of 1840 are 
proved to have assented to the deed. Without such assent, 
the deed is revocable by the grantor ; and the levy of an exe- 
cution works its revocation.—KHlmes v. Sutherland, 7 Ala. 
The bona fides of the transaction is not proved, nor is any 
consideration shown.—IJ¥oe v. Reeves, 10 Ala. 137. 

4, The purchaser, holding under a judgment creditor, is 
not required to prove anything beyond the judgment, execu- 
tion, and sheriff’s decd. If fraud is asserted, the judgment 
should be in some way impeached ; but till then, from the ne- 
cessity of the case, and from the propriety of giving credence 
to legal proceedings, the production of the judgment, execu- 
tion and deed is sufficient.—Sellers & Cook v. Hayes, 17 Ala. 
749; Costillo & Keho v. Thompson, 9 ib. 947; Ohio Life Ins. 
Co. v. Ledyard, 8 ib. 866; 5 ib. 58, 316; 9 2b. 440; Burt v. 
Cassety, 12 2. 739; Barron v. Tart, 18 ib. 668 ; Dubose v. 
Young & McDowell, 14 1b. 139; 7 Dana’s R. 511; 6 Munf. 366. 

5. If the execution under which plaintiff purchased is void- 
able, by reason of the proceedings against the P. & M. Bank, 
the defendant should have taken other means to set it aside. If 
the execution is void, it does not arise from the lapse of time, 
for ten years.had not elapsed from the issue of former execu- 
tions. If void, it must result from the several statutes for 
the settlement of the Bank. Nothing appears on this record 
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of any judgment of forfeiture, or its reversal. The cases 
cited from Mississippi depend on statutes of that State, and 
‘ have no application here; and, besides, the facts are different. 
Here, the Bank’s charter has never been entirely vacated, but 
the existence of the corporation was continued, though with 
limited powers. The suit was pending before the modifica- 
tion of the charter, and the jurisdiction of the court had 
attached. There was no need of a sci. fa. to revive the judg- 
ment, and the statute required none; no presumption of pay- 
ment had arisen from lapse of time, and no change of interest 
had occurred. The object of the several statutes was, to pre- 
vent the course now demanded, and to ensure a speedy col- 
lection of the debts.—Saltmarsh v. P’& M. Bank, 14 Ala. 668. 

6. The act of 1850 directed a sale of the Bank’s assets, and 
Waring became the purchaser of the judgment, and took it 
with all the incidents of a judgment. The policy of the law 
was, not to depreciate the value of the assets, but to make 
them produce as much as possible; and the court will give 
such a construction to it as will effectuate that intention. The 
courts recognize the assignment of judgments, and extend 
their protection to the assignee ; and it was never heard that 
a scire facias was necessary to perfect the title of an assignee. 

7. But the judgment and execution are regular, and can- 
not be thus collaterally impeached.— Weir v. Clayton, 19 Ala. 
132; Pollard v. Cocke, 7b. 188; Barron v. Tart, 18 2. 668. 

8. The lapse of time since the judgment does not impair its 
yalidity : having obtained his judgment, the creditor may 
rest on it.—Turner v. Lawrence, 11 Ala. 427; Doe v. Bates, 
6 2b. 480; 20 ib. 427; 12 Wheat. 177. 


CHILTON, C. J.—1. Under the facts of this case, we 
feel no hesitation in holding the judgment of the Circuit Court 
to be correct. 

The statute by which the validity of the deeds under which 
the defendant claims must be tested, declares that “ All deeds 
and conveyances of personal property, in trust to secure 
any debt or debts, shall be recorded, in the office of the 
clerk of the county court of the county wherein the per- 
son making such deed or conveyance shall reside, within 
thirty days, or else the same shall be void against creditors 
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and subsequent, purchasers without notice; and if any such 
conveyance be made of real estate, the same shall be recorded, - 
in the office of the clerk of the county court of the county 
wherein the estate may be situate, within sixty days, or the 
same shall be void against creditors or subsequent purchasers 
without notice.”—Clay’s Digest, pages 255-56, § 5. 

Kt will be observed that this statute uses the same language 
in respect to deeds of both personal and real property, except 
that thirty days are allowed for recording deeds of trust of 
personalty, ahd sixty days as to real property. If not so re- 
corded, they are equally void as to creditors and subsequent 
purchasers without notice. The same rules of construction 
equally apply to each. In respect of personal property, it is 
well settled, that if a lien attaches in favor of a judgment 
creditor, before notice of a deed not duly recorded, the pur- 
chaser is protected, although, at the time of the purchase, he 
may have had notice of such deed.—Wallis v. Rhea & Ross, 
10 Ala. R. 451; same parties, 12 i. 646; Jordan v. Meade, 
12 a. 247 ; Chamberlain v. Adams, in MS., per Dargan, C. J. 
The same rule, for similar reasons, must apply to deeds con- 
veying real estate.—See Avent v. Read, 2 Stew. 488 ; Mal- 
lory v. Stodder, 6 Ala. 801; Daniel v. Sorrells, 9 Ala. 436. 

2. As the Bank in this case had, at the time the judgments 
against Batre & Co. were rendered, and when it acquired a 
lien on the land, no notice of the deed of trust executed in 
1840, and as that deed was not recorded within the time pre- 
scribed by the statute, it was void as against the Bank ; and 
being void as to it, is void as to any one whe purchases 
under the judgment when the land is sold in the enforcement 
of the lien. The protection of the Bank is extended to the 
purchaser, otherwise the lien would be rendered ineffectual. 
Daniel v. Sorrells, 9 Ala. 436, and cases above cited. 

3. The deed, being void as against the Bank, could not 
operate to place the title beyond the lien of its judgment. 
Batre, notwithstanding the deed, is, as to the Bank, the legal 
owner of the land ; and the purchaser, who acquires all the 
title which the law authorized the Bank to sell under its exe- 
cution, himself acquires the legal title. 

4, As to the question whether the Bank had actual notice 
of the deed, and which the appellant’s counsel thinks might be 
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inferred from all the circumstances, it involves an inquiry 
into a matter of fact, which we can no more revise than if it 
had been found by a jury ; the court having tried it by con- 
sent of the counsel in lieu of the jury—Malempre v. Ether- 
idge, 18 Ala. 565. 

5. Neither can it be maintained that the lien of the Bank 
was lost by not issuing executions, the judgment itself not 
having become dormant.—Turner v. Lawrence, 11 Ala. 426 ; 
20 ib. 427; 12 Wheat. R. 177. 

6-7. Nor was the judgment rendered dormant by the acts of 
the general assembly putting the Bank in liquidation. The 
power to proceed to collect in the name of the Bank was ex- 
pressly reserved to the assignees, or trustees, appointed to 
settle its affairs ; and authority given them to dispose of the 
judgment by sale and assignment is an implied power con- 
ferred by the act on the purchaser to have execution of it. 
Where a sale is required to be made, the right to enjoy the 
purchase and render it available to the purchaser passes as 
an incident. Again:—The statute should receive such con- 
struction as would carry out the design of the legislature in 
its enactment. It could not have been, the design of the 
legislature to depreciate the assets of the Bank, by changing 
their character, and destroying liens which may have attached 
for the satisfaction of them, by rendering judgments dormant 
as soon as sold, and putting purchasers to the expense of new 
proceedings for their revival. ‘This expense would, of course, 
lessen their value to the Bank. The enforcement of a judg- 
ment, already obtained in the name of the Bank, is unlike the 
institution of a new suit to recover upon the assets of the 
Bank, which, as we have decided, can only be done in the 
name of tle Bank by the trustees appointed to take charge 
of the assets.—Jemison v. Planters & M. Bank, 17 Ala. 754. 

8. It is objected by appellant. that there was no proof of 
the demand on which the judgment was rendered. The an- 
swer is, that no such proof is required of the purchaser under 
execution. He produces his sheriff’s deed, and the record of 
the judgnient and execution conferring upon the sheriff full 
authority to make the sale. This is sufficient to pass all the 
legal title the defendant in the execution had at the time the 


judgment was rendered. 
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Whether the appellant would not, as against such purchaser, 
be required to prove the existence and bona fides of some of 
the demands provided for in the trust deed, before it could 
avail him, is a question it is unnecessary to decide; for the 
view we have taken above is conclusive of the case in this 
court. 

Let the judgment be aftirmed. 





GERALD anp WIFE vs. McKENZIE et at. 


[BILL IN EQUITY, FILED BY HUSBAND AND WIFE, TO PROTECT THE WIFE'S SEPA- 
RATE ESTATE, SECURED BY MARRIAGE SETTLEMENT, FROM SALE UNDER EXECU- 
TION AT LAW.] 


1. Husband, as trustee, may interpose a claim at law—If no trustee is provided for 
in the marriage settlement, the legal title to the separate estate of the wife is 
necessarily vested in the husband, if he reduces the property into possession ; 
and having the legal rif#ht, he may interpose a claim at law, when her prop- 
erty is levied on, and try the right of property. 

2. But wife cannot compel him to interpose, and may therefore come into equity—But, 
although the husband, in such case, may assert his legal title at law, yet the 
wife cannot compel him to do so, and for this reason she may at once apply 
to a court ef equity for the protection of her rights. 

3. Provisions of Code (§ 2131) apply only to separate estates created by law.—Section 
2131 of the Code, which authorizes the wife to sue alone when the suit re- 
lates to her separate estate, applies only to separate estates created by 
statute, and not to those which were created by the act of the parties before 
the existence of the statute. 

4. Bill filed by husband and wife held her bill alone—When a bill, which is filed in 
the name of husband and wife, concerns only the separate estate of the wife, 
seeks only to establish and protect her righis and interests, and asks no re- 
lief for or against her husband, it will be regarded as the bill of the wife 
alone, and the husband will be considered only her trustee or next friend. 


APPEAL from the Chancery Court of Montgomery. 
Heard before the Hon. Wank Keryss. 


Tuts bill was filed by the appellants, (Pearly S. Gerald, and 
Camilla, his wife,) to protect certain slaves, in which Mrs. 
Gerald claimed a separate estate, from sale under execution 
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at law, at the suit of J ohn McKenzie against Justus Wyman. 
It alleged, in substance, that the complainants, in 1837, prior 
to their marriage, entered into a marriage contract, by whose 
terms all the property of the said Camilla was settled to her 
sole and separate use, free from the control and dominion of 
her husband, but no trustee was provided for, nor has any 
been since appointed ; that, in 1852, Mrs. Gerald, through 
her husband, purchased the negroes now in controversy from 
said Justus Wyman, in satisfaction of a judgment which she 
had previously recovered against him and others; that said 
negroes were allowed to remain in the possession of said Wy- 
man under a contract of hiring, and, while in his possession 
under said contract, were levied on as his property under 
execution in favor of said McKenzie ; that said McKenzie in- 
demnified the sheriff to make said levy, and is urging him to 
sell; and that said Wyman is the only witness by whom said 
contracts of sale and hiring can be proved. 

The chancellor dismissed the bill for want of equity, and 
his decree is now assigned for error. 


N. Harris, and Eimore & YANcEY, for appellants : 


1. The allegations of the bill as to the sale of the slaves 
under execution, their probable loss, and the threatened mul- 
tiplicity of suits against different purchasers, are sufficient to 
give the court jurisdiction.—Calhoun v. King, 5 Ala. 525 ; 
Walker v. Miller, 11 i. 1067; Lewis v. Hudson, 6 2b. 465 ; 
2 Story’s Equity, § 845. 

2. The fact that Mrs. Gerald had no trustee appointed to 
hold the property, gave the court jurisdiction. When a sep- 
arate estate is secured to the wife under a marriage settle- 
ment, and no trustee is appointed by the deed, the husband is 
only regarded as her trustee in equity : he has no right to sue 
for the property in a court of law.—2 Story’s Equity, § 1380; 
Harkins v. Coulter, 2 Port. 465 ; Fellows, Wadsworth & Co. 
y. Tann, 9 Ala. 1003. The bill prays for general and “ ap- 
propriate relief” ; under which prayer, and the facts stated 
in the bill, it would be the duty of the court to appoint a 
trustee, ‘ who shall become a depositar y of the legal estate.” 
Fellows, Wadsworth & Co. v. Tann, supra. 

3. The fact that Wyman was the only witness to the con- 
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tract of hiring, gave the court jurisdiction.—Jordan v. Lof- 
tin, 13 Ala. 548. Wyman was a competent witness in equity, 
although declared incompetent by the Code on the trial of 
the right of property at law.—Code, §§ 2289, 2291, 2921; 
Kirksey vy. Dubose, 19 Ala. 50, and cases there cited, as to the 
construction of the old statute. 


Wm. B. Moss, contra: 

1. There is no equity in the bill. The title set up to the 
slaves levied on, is purely a legaletitle, and might be asserted 
at law, either by the interposition of a claim under the statute, 
or in: trover, detinue, or case. No circumstances are shown, 
which could prevent a court of law from giving adequate 
compensation in damages.—Code, $$ 602, 2587, 2588 ; Bissell 
& Carville v. Lindsay, 9 Ala. 162; Marriott & Hardesty vy. 
Givens, 8 2b. 694. Whether the legal title is in Mrs. Gerald, 
or in her husband, makes no difference. If it isin him as 
trustee, he has all the above-mentioned or other adequate 
remedies at law, and there is no allegation that he refuses to 
sue, or to put in a claim.—9 Ala. 162; 7.364. Ifitis in the 
wife, (and it must be in one or the other of them,) sie has 
the same remedies in her own name, it being her separate prop- 
erty: she could seek redress at law, or put in a claim under 
the statute.—Code, §§ 602, 2131. 

2. That the slaves are hired out for the year, and therefore 
complainant could not sustain a claim under the statute, if it 
be a true proposition, would only be ground for a bill quia 
timet, which this is not: it is a bill to investigate the right 
of property, and prays a perpetual injunction.-—Nance v. Cox, 
16 Ala. 126. But the proposition itself is denied. If the 
interest of the bailee was subject to execution, as in case of a 
mortgagor before the law-day, there might be ground to resort 
to equity to preserve the security ; but the interest of the de- 
fendant in execution in the property is specially exempted 
from levy by the Code (§ 2455.) The right of possession is 
not in issue, but the right of property.—Code, § 2588. 

3. A right to the statutory remedy, unless section 602 of . 
the Code be held merely declaratory, excludes the right to 
resort to equity. It is not merely declaratory of the common 
law, for the reason, that the language forbids such a construc- 
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tion. The common-law rule had its fixed and certain verbiage 
and terms—viz., “a plain and adequate remedy at law.” Be- 
fore the adoption of the Code, cumulative statutory remedies 
were held not to take away equity jurisdiction, because the rule 
was always construed with reference to the distinctive fea- 
tures of the systems in England, from which we get both our 
common-law and equity jurisprudence. But the legislature 
has adopted new terms and a new verbiage: instead of the 
language of the old rule, we now have “a plain and adequate 
remedy provided in the other judicial tribunals.” This, there- 
fore, must have been intended to adapt the chancery jurisdic- 
tion to our own system provided by the Code; whieh conclu- 
sion is strengthened by the fact, that the spirit of our whole 
recent legislation has been, not to enlarge, but to limit the 
jurisdiction of equity, by providing against the necessity of 
frequent resort to it. By showing, then, that complainant 
had “a plain and adequate remedy provided in the other 
judicial tribunals,” she has no right to come into equity. 

_ 4, That the defendant in execution is the only witness by 
whom the retention of possession can be explained, furnishes 
no ground for equity jurisdiction. No discovery gs sought 
from the execution creditor; Wyman is merely a witness; 
and the complainants resort to equity, to evade the statute 
which, from a wise public policy, has made him incompetent. 
Story’s Equity, §§ 1489, 1499. ‘They could, however, have 
had the benefit of his testimony, in trover, detinue, or case. 


GOLDTHWAITE, J.—As there was no trustee provided 
by the marriage settlement, the legal title necessarily vested 
in the husband by the marriage, if he reduced the property 
into possession, for the reason, that the separate estate created 
in the wife by the settlement is the creature of equity alone, 
and the possession could not in a court of law be referred to 
it, and must therefore be considered as attaching to the hus- 
band in that character. We concede that, having the legal 
right, he might have maintained an action at law for any 
direct or consequential injury done to the property, and, also, 
that he might interpose a claim and try the right under sec- 
tions 2587, 2588, 2589, &c., of the Code. 

We agree, also, that the mere fact that a trust has. been 
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created, is not, of itself, sufficient to carry the property into 
equity, and give jurisdiction to that court to determine dis- 
putes which may arise in relation to it (Colburn v. Brough- 
ton, 9: Ala. 351 ; Marriott v. Givens, 8 Ala. 694) ; and this 
principle applies, in cases where there is some one who is not 
only clothed with the legal title, but invested with the duty 
of executing the trusts. In such case, there is an obligation 
resulting from the acceptance of the trust, to take such mea- 
sures as may be essential to its protection. But by the law 
of marriage, no such duty devolves upon the husband. He 
may assert his legal title in a court of law, if he chooses to 
do so, but he wife cannot demand it of him; and she can at 
once apply to a court of equity, which interposes to protect 
the trust created for her benefit, on the ground that the law 
confers upon her no right to call upon another to interfere in 
her behalf, in a legal tribunal. This identical question was, 
in fact, decided in Crabb v. Thomas, 25 Ala. 212. 

It is urged, however, on the part of the appellee, that un- 
der the Code (§ 2131) the wife is authorized to sue in her own 
name, in a court of law, whenever the suit relates to her sep- 
arate estate. Whether the terms of this section are broad 
enough to warrant a suit by the wife for damages, for the in- 
jury or conversion of the property to which the section applies, 
or to institute in her own name a claim to try the right, it is 
unnecessary now. to decide, as we are of the opinion that the 
section referred to does not apply to the separate estate of 
the wife which, as in this case, was not created by the law, 
but by the act of the parties before the existence of the law. 
What we mean by this is, that the statute has created for the 
wife an estate, which it has declared shall not be subject to 
the debts of the husband (Code, § 1982), and to which cer- 
tain incidents are attached (S$§ 1983, 1987, 1989); and this 
estate is the only separate estate which the Code recognizes, 
and its provisions have no application to equitable estates or 
interests in the wife which were created by the act of the 
parties before the passage of any statute, and to which other 
and different incidents attach. 

Lt follows, that as Mrs. Gerald could not sue at law as a 
JSeme sole, nor call upon her husband as a matter of right 
to interposerhis legal title for her protection, chancery is the 
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only forum to which application could be made ; and although 
the bill is in form the bill of the husband and ‘wife, yet, as 
in substance and in fact, it only concerns the separate estate 
of the wife, and seeks only to establish her rights and protect 
her interests, and asks no relief for or against the husband, 
he will be regarded as her next friend, or trustee, and the 
pill taken as if it had been thus framed.—Michan & Wife v. 
Wyatt, 21 Ala. 813. 

In relation to the merits of the suit upon the evidence, we 
say nothing, for the reason, that they were not passed upon 
by the chancellor. . 

Decree reversed, and cause remanded ; the appellees pay- 
ing the costs of this court. 





McCARGO & CORDLE vs. CRUTCHER. 


[POINTS OF PRACTICE WHERE INTERROGATORIES ARE FILED UNDER THE STATUTE. ] 


1, Motion to suppress answers, when and how made—The party filing interrogato- 
ries to his adversary has the legal right to move the suppression of the an- 
swers, or any part of them, before the commencement of the trial; and if he 
wishes to review on error the action of the court on his motion, the proper 
practice, it seems, is to decline to read the answers on the trial. 

2. Refusal of court to decide such motion when made, reversible error.—If the court, at 
the time such motion is made, “ declines to sustain or overrule said motion, | 
remarking that it would decide on the motion when the facts of the case 
were developed”; and the party making the motion excepts to the action - 
of the court, and then declines to read the answers on the trial, he is enti- 
tled to a reversal of the judgment obtained against him, if any portion of 
the answers embraced in the motion contained illegal evidence. (CHILTON, 
C. J., dissenting, held, that it was error without injury, since the court might 
properly have overruled the motion. 


APPEAL from the Circuit Court of Limestone. 
Tried before the Hon. Georce D. SuHortripGr. 


Assumpsit by Reuben Crutcher against the appellants, as 
partners, on a promissory note for $1681 68. The defendant 
Cordle, who alone defended the action, filed interrogatories 
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under the statute to the plaintiff, touching the execution of 
the note declared on and other matters; and the plaintiff 
filed his answers thereto within the prescribed time. At the 
trial term, and before the trial of the cause commenced, the 
defendant (among other motions) moved the court to suppress 
the plaintiff’s answer to the third interrogatory ; “ but the 
court declined to sustain or overrule said motion, remarking 
that it would decide on the motion when the facts of the case 
were developed ; to which the defendant excepted.” All the 
other motions to suppress were overruled; and the bill of 
exceptions states, that “after the refusal of the court to sup- 
press the plaintiff’s answers, as hereinabove shown, the de- 
fendant did not, on the trial of the cause, offer to read. said 
answers as evidence.” 

The action of the court in thus declining to decide this 
motion at the time it was made, together with other matters 
which need not be here stated, is now assigned for error. 


Ropinson & JONES, BrRicKELL & CaBANiss, and J. W. 
SHEPHERD, for the appellant. 
Wm. H. WALKER, contra. 


RICE, J.—The court is not dound to admit any illegal evi- 
dence, nor is it bound to exclude any legal evidence. These 
two simple and undeniable propositions explain and reconcile 
many decisions of this court, which, without examination, may 
not appear to be founded on sound legal principles. Some of 
those decisions declare, that when a party moves to introduce 
evidence, part of which is legal, and part illegal, the court 
commits no error in overruling the motion.—Smith v. Zaner, 
4 Ala. 99; Hiscox v. Hendree, at the present term. Others 
declare, that when a party moves to exclude evidence, part 
of which is legal, and part illegal, the court does not err in 
overruling the motion.—Hrabowski v. Herbert, 4 Ala. 265 ; 
Melton v. Troutman, 15 2. 535. Others declare, that when 
the plaintiff moves to introduce evidence, part of which is 
legal, and part illegal; and the defendant moves to exclude 
it, without distinguishing between the legal and illegal por- 
tions, the court, in such case, does not err either in overruling 
or granting either of said motions.—Gibson v. Hatchett, 24 
Ala. 201 ;, Hiscox v. Hendree, at the present term. 
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In all these cases, the action of the court was sustained up- 
on the solid ground, that it decided the question presented by 
the motion, and, in making its decision, did not deny any legal 
right to either party. In none of the cases has it been held, 
that the court might lawfully decline “ to sustain or overrule” 
any motion of the kind until the facts of the case were devel- 
oped on the trial before the jury ; but on the contrary, it is 
the settled doctrine in this State, that it is the duty of the 
court, to decide the question of the relevancy or admissibility 
of evidence, at the time that question is first properly pre- 
sented for its decision.—Bilberry v. Mobley, 21 Ala. 277. 

When a defendant files interrogatories under the statute to 
the plaintiff, and answers are filed to them, the defendant has 
the legal right to move to suppress the answers, or any part 
of them, before the commencement of the trial ; and when 
such motion is made at the term at which the trial is had, but 
before the trial begins, it is the duty of the court to decide 
the motion before the trial is commenced. And where the 
record shows that such motion was made before the trial, and 
at the term at which the trial was had, and that “the court 
declined to sustain or overrule said motion, remarking that it 
would decide on the motion when the facts of the case were 
developed”, and that the defendant excepted, and that the 
trial immediately afterwards was had, and that the defend- 
ant did not on the trial offer to read said answers, and that 
at least a portion of thé'answers embraced by the motion was. 
illegal evidence,—the defendant is entitled to a reversal of 
the judgment obtained against him. Under the facts shown 
in this record, the court below erred in declining “to sustain 
or overrule” the motion of defendant to suppress the answer 
of plaintiff to the third interrogatory.—Pritchett v. Munroe, 
22 Ala. R. 501; Reese v. Beck, 24 7. 651; Scott v. Baber, 
13 ib. 182. 

Even if it be conceded, that the motion to suppress that 
answer embraced some legal evidence, as well as some illegal 

evidence, and that therefore the court would not have com- 
mitted an error in overruling said motion ; yet that does not 
obviate or cure the error in declining either “to sustain or 
overrule” said motion. If the court had overruled the motion, 
we cannot say that the defendant would not thereupon have 
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moved to suppress only that portion of the third answer 
which is illegal evidence, and have distinctly specified this 
illegal portion in his motion. It was his legal right to have 
the decision of the court upon his motion as made. This legal 
right was denied by the court’s declining “ to sustain or over. 
rule” the motion ; and the record does not show us clearly, 
that he was not injured by this denial of his legal right. To 
withhold a reversal in this case, would be to give our sane- 
tion toa practice which is not defensible, and would arm the 
primary courts with a discretion unsanctioned by law. 

When the motion to suppress is one which the court is bound 
to overrule, if it obeys the law,—-as when it embraces only 
illegal evidence—then the failure of the court to decide such 
motion, cannot be injurious to the party making it, and is not 
a reversible error. But when the motion is one which the 
court may, without error, either grant or overrule, or when 
it is one which the court is bound to grant, if it regards the 
law, then if the court declines either to grant or overrule it 
until the facts are developed before the jury, there is error 
for which there must be a reversal. 

For the error above pointed out, without noticing any other 
question, we reverse the judgment, and remand the cause. 


CHILTON, C. J.—In my opinion, the bill of exceptions 
shows that the appellant sustained no injury by the refusal of 
the court to exclude the evidence objected to. The appellant 
must show error which could have worked an injury to him. 
Here, the cause is reversed, because the court failed to decide 
upon a motion to exclude evidence, which motion, it is. con- 
ceded, the court might properly have overruled. 
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HILL anp WIFE vs. McRAE. 


[BILL IN EQUITY BY JUDGMENT CREDITOR, WHO HAS EXHAUSTED HIS LEGAL REM- 
EDIES, TO SUBJECT DEBTOR’S EQUITABLE ESTATE. | 


1. Debtor’s beneficial interest in property bequeathed to trustee for use and benefit of him 
and his family, but not to be liable for his debts, cannot be subjected in equity by-his 
creditors—A. bequest to a trustee of a certain share of the testator’s estate, 
“for the use and benefit of his son Thomas’’, contained these provisions: The 
property was to be held, used, and managed by the trusteé, who was also em- 
powered, with the assent of the said Thomas, to sell the slaves, and to rein- 
vest the proceeds of sale in other property to be held on the same trust. 
The trustee was expressly forbidden to pay any of the debts of. the said 
Thomas, and was directed “to pay over to the said Thomas, from time to 
time, such part of the income of the said trust estate (ur the whole thereof, 
if required) as may be necessary for the comfortable and reasonable sup- 
port of the said Thomas, aud of his wife and children, should he have any ; 
the same to be used by the said Thomas.”’ On the death of the said Thomas, 
the property was to be disposed of in such manner as he might by his last 
will and testament direct; if he died intestate, leaving a wife or child, the 
property was to be delivered over to them; and if he left neither wife nor 
child, it was to return to the testator’s estate, and be distributed as though 
no such bequest had ever been made. The said Thomas was unmarried at 
the time of the testator’s death, but subsequently married, and his wife was 
living when this bill was filed against him. Jed, that the bequest was in- 
tended as a prospective provision for the debtor’s wife and children as well 
as for himself, that his wife took a joint interest with him in such portion of 
the income of the trust estate as might be necessary for their comfortable 
and reasonable support, and that no portion of the income could be subjected 
in equity hy his creditors. 


AppEAL from the Chancery Court of Sumter. 
Heard before the Hon. Wapr Krys. 


Tus bill was filed by Daniel McRae, the appellee, as a 
judgment creditor of Thomas M. Hill, the principal defend- 
ant. The allegations, in substance, were as follows: That 
complainant recovered a judgment against said Hill on the 
9th April, 1851, on which an execution was duly issued, and 
returned “no property found”; that said defendant has no 
property, within complainant’s knowledge, on which an exe- 
cution at law can be levied, but he has an equitable interest 
in certain property, real and personal, which was bequeathed 
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by his father as hereinafter more particularly stated ; that 
since the death of said testator, said defendant has married, 
and his wife is now living, but they have no children; that 
the trustee appointed by said testator in his will declined to 
accept the trust, and thereupon, on said defendant’s applica- 
tion, another trustee was appointed by the Chancery Court, 
into whose possession the trust estate has come. 

The will referred to in the bill was executed in October, 
1848, and was admitted to probate on the 5th November, 
1850. The bequest in favor of said Thomas M. Hill was in 
these words : 

“T give, devise, and bequeath the share which may be set 
off to my son Thomas M. Hill, to my son-in-law William B. 
Lott, in trust for the use and benefit of my said son Thomas; 
the same to be held, used, and managed by him, the said Wil- 
liam B. Lott. And Ido hereby empower the said William 
B. Lott, if in his discretion he shall deem it advisable, and 
for the interest of the said Thomas, and that the said trust 
estate would be benefited or increased thereby, and the said 
Thomas shall assent and agree to the said disposition, to sell 
the said negroes, and to re-invest the proceeds in other pro- . 
perty, or in stocks which may be considered good and promise 
to pay fair dividends, or in lands, and, if desirable, in other 
States than the State of Alabama; and I do direct, that the 
said William B. Lott do, from time to time, pay over to the 
said Thomas such part of the income of the said trust estate (or 
the whole thereof, if required) as may be necessary for the com- 
fortable and reasonable support of the said Thomas, and of 
his wife and children, should he have any,—the same’ to be 
used by the said Thomas; and the said William B. Lott is 
expressly forbidden to pay any of the debts of the said Thom- 
as M. Hill. And should the said Thomas M. Hill die, having 
made a will and testament in due form to be admitted to pro- 
bate, I do direct that the said trust estate shall be handed 
over and disposed of in such manner as the said Thomas 
shall by his said will have directed ; should he die leaving a 
family, either a wife and children or either, that then the said 
trust shall also cease and determine, and the said estate be 
delivered over to such wife or children, or their guardian, 

and the said William Bb. Lott be discharged ; should he die 
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leaving neither wife nor children, I do direct that said estate 
shall then return into my estate, and be distributed among 

, my other children, or their representatives, precisely as though 
it had not been given for the use of my said son.” 

The said Thomas M. Hill, his wife, and their trustee, were 
made defendants to the bill; and the prayer was, that a de- 
cree might be made “subjecting the proceeds of said trust 
estate to the satisfaction of complainant’s judgment,” and for 
general relief. The defendants demurred to the bill for the 
want of equity, and, on their demurrer being overruled, de 
clined to answer. <A decree pro confesso for want of an an- 
swer was then entered against them, and a decree final sub- 
jecting the income of the trust estate to the satisfaction of 
complainant’s judgment ; and a reference to the master was 
erdered. The overruling of the demurrer to the bill, and the 
final decree rendered, are now assigned for error. 


TuRNER Reavis, for the appellants : 

It is insisted on the part of the appellants, first, that Thomas 
M. Hill has no interest in the bequest for his benefit which 
can be subjected to the payment of his debts; and, secondly, 
that if he has any such interest, it is only that portion of the 
income which would be necessary for his own comfortable and 
reasonable support, and not that portion which would be ne- 
cessary for the support of himself and his wife. 

1. This case is unlike Rugely & Harrison v. Robinson, 10 
Ala. 702, where the bequest was, that all the rents, profits, 
and hires should be held for the use and benefit of the son and 
his family. Here, the bequest is to a trustee, who is required 
to use, hold, and manage the property, and from time to time 
to pay over to the son such part of the income as may be ne- 
cessary for the comfortable and reasonable support of the son, 
his wife, and children. The son having no right under the 
bequest, except to a comfortable and reasonable support for 
himself and his wife, his interest is inseparable from hers, and 
consequently, according to the principles settled in the case 
of Rugely & Harrison v. Robinson, cannot be subjected to the 
payment of his debts.—See opinions of Ormond and Goldth- 
waite, JJ., pp. 738, 742-3. The following cases are also 
expressly in point: Godden v. Crowhurst, 10 Sim. 642; T'wo- 

12 











178 ALABAMA. 





Hill and Wife v. McRae. 





penny v. Peyton, 10 7b. 487; Wetherell v. Wilson, 1 Keen, 
81; Kearsley v. Woodcock, 3 Hare, 185. 

This case differs not only from Rugely & Harrison y. Rob- 
inson, but from all the other cases on the subject in which the 
trustees were directed to apply the whole income. Here, he 
is only to pay over such part of the income as may be neces- 
sary for the comfortable and reasonable support of the son 
and his wife. The amount necessary for this purpose rests in 
the discretion of the trustee, and is fluctuating : the amount 
necessary at one time might be wholly insufficient at another ; 
sickness in the family, and increase in the cost of the means 
of living, would require a larger amount of the income at one 
time than at another; and a Jarge portion might be requisite 
for the rent or purchase of a house to live in, and for obtain- 
ing necessary furniture, &c. How then is it possible to sepas 
rate the interest of the son from that of his wife? If this 
cannot be done, then, according to the case of Rugely & Har- 
rison v. Robinson, Thomas M. Hill has no interest which can 
be subjected to the payment of his debts. 

If, however, under the influence of Rugely & Harrison v. 
Robinson, Hill has such an interest as may be subjected by 
his creditors, then it is insisted for the appellants, with due 
deference, that that case is not law; and this is the more 
readily done, since this court, in 19 Ala. 411, has given an in- 
timation that it is not satisfied with that decision. In sup- 
port of the position that that case is incorrect, the court is 
referred to the argument of the counsel in the case, and in 19 
AJa. 404, and to the opinion of C. J. Collier, in 10 Ala. 716. 
No American case which sustains that decision has been found; 
but there are several in direct conflict with it, to which the 
attention of the court is respectfully asked. They are, 3 Gratt. 
335; 4 Leigh, 550; 1 2. 443; 5 Munf.86; 5 Watts & S. 323; 
15 N. H. 314; 10 Metc. 188; 7 Watts, 551. 

In this case, the bequest is not only merely for the support 
of the testator’s son and his wife, but the trustee is expressly 
forbidden to pay any of his son’s debts. Can the court com- 
pel him to do what the testator says he shall not do? What 
principle of public policy requires that the support of the son 
shall be taken to pay his debts, contrary to the express words 
of the bequest? We have no bankrupt or insolvent laws, on 
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which it can be said that such a bequest is a fraud; and if we 
had, it might as well be said, that if the testator, instead of 
making a bequest to his son, had disinherited him because he 
was in debt, that would be a fraud which would enable his 
creditors to charge the estate for the share to which the son 


, would have been entitled if he had not been disinherited. 


2. But, if Thomas M. Hill has such an interest as can be sepa- 
rated from that of his wife, it is very clear that only so much 
of the income can be subjected as may be necessary for his 
support, and that a proper allowance should be made to the 
wife ; and consequently, the decree of the chancellor, which 
subjected the whole income, is erroneous.—Rugely & Harri- 
son v. Robinson, supra; 3 Hare, 185; 2 Y. & Coll. 98; 8 
Beav. 20; 2 2). 62. The decree is erroneous, also, even sup- 
posing that all of the income necessary for the support of the 
husband and wife is liable to his debts; for it subjects the 
whole income, while the trustee is only authorized to pay over 
such part as may be necessary for their support. 

Each clause of the will creating the bequest must be con- 
strued with reference to the others ; and, taken together, they 
clearly show that the property is bequeathed to the trustee, 
to be by him held, used, and managed so as to derive a reve- 
nue from it; of which revenue a sufficient portion is to be 
paid over to the beneficiary for the support of himself, his 
wife, and children. The fact that the amount thus to be paid 
over is to be used by the son, makes no difference: the trust 
for the wife and children is nevertheless complete.—Weth- 
erell v. Wilson, 1 Keen, 80, (15 Eng. Ch. R. 81.) 


S. F. Hae, contra: 

It is a well established legal proposition, that all of a man’s 
property, or interest in property, whether legal or equitable, 
is subject to the payment of his debts, if it can be reached and 
subjected without disturbing the virtual rights of others in 
the same property. Public policy inhibits the existence of a 
different rule; and, indeed, this rule is not contradicted by 
the appellants’ counsel. What interest, then, does Thomas 
M. Hill take in the property bequeathed by his father ? 
In the first part of the bequest, the testator uses this language, 
“TI give, devise, and bequeath the share which may bé set off 
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to my son Thomas M. Hill, to my son-in-law William B. Lott, 
in trust for the use and benefit of my said son Thomas —the 
same to be held, used, and managed by him, the said William 
B. Lott.” Now it is clear, if the will had stopped here, that 
it would vest the legal title to the property conveyed in Wil- 
liam B. Lott as a naked trustee, and the whole use, or valua- e 
ble interest in the property, in Thomas M. Hill. It is equally 
clear that he takes that interest separately, and not jointly 
with any other person; and that he takes this use without 
any limitation or restraint upon his right to alienate the same. 
The corpus of the property is only to be held by the trustee, 
subject to the trust declared by the will. It is clear, then, 
that this use, which is valuable property, and which, holding 
it separately and not jointly with another, he has the power 
to sell and dispose of, is liable to the payment of his debts ; 
and we look in vain to the subsequent parts of the will for 
anything which changes the use first declared, or which in- 
vests any one else with a joint interest in that use. 

The only clause of the will which can be supposed to have 
any such effect, is to be found in these words—“And I do di- 
rect that the said Wm. 8. Lott do, from time to time, pay 
over to the said Thomas such part of the income of the said 
trust estate (or the whole thereof, if required) as may be neces- 
sary for the comfortable and reasonable support of the said 
Thomas, and of his wife and children, should he have any,—the 
same to be used by the said Thomas.” In this clause, the cor- 
pus of the property bequeathed is recognized as the trust 
estate, and there is no new declaration of the use of the pro- 
perty for the maintenance of the wife and child of the said 
Thomas ; but, on the contrary, the testator expressly provides, 
that the income, or so much as may be necessary for the rea- 
sonable support of the said Thomas, and of his wife and chil- 
dren, should he have any, shall be paid over to the said 
Thomas—not for the use of the child, but “to be used by the 
said Thomas.”” Now, as the said Thomas has the unrestricted 
right to use the sum paid over to him under this provision of 
the will, he certainly could sell, or dispose of it as he thinks 
proper. There is no declaration that he should use the sum 
thus paid over to him by the trustee for the support of his 
wife and children; nor is any trust declared in their favor, 
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and therefore nothing limiting his right to sell and dispose of 
the same as he may think proper ; nor is there any disposition 
over to a third person, of the remainder of the proceeds and 
profits of the trust property not paid over to the said Thomas. 
It follows, therefore, as the whole use of the trust property is 
given to said Thomas by the first clause of the bequest, and 
as there is no subsequent declaration of trust in favor of any 
other person, nor any limitation of any part of the use or 
profits of the trust property, that they must be subject to the 
payment of his debts. 

But if this view should be incorrect, certainly Thomas M. 
Hill takes a joint interest with his wife ; and as this use does 
not consist of a house, furniture, household servants, nor any 
other thing incapable of severance, the court should order an 
account to be taken of his interest in the use of the trust pro- 
perty, and subject that to the payment of his debts.—Rugely 
& Harrison v. Robinson, 10 Ala. 702. 


CHILTON, C. J.—When the testator directs the trustee 
to pay over to his son, from time to time, such part of the in- 
come of the trust property (or the whole, if required) as shall 
be necessary for the comfortable and reasonable support of 
the said Thomas, and of his wife and children, should he have 
any, &c., to be used by said Thomas, we understand him as 
intending a provision for the wife and children as well as for 
his son,—a prospective provision, of course, for the former, for 
then the son was not married. He had a wife, however, 
when the bill was filed, and the provision embraces her, as 
one of the contemplated objects of the testator’s bounty. The 
fact that the will provides that the profits of the trust which 
are necessary for ‘ the comfortable and reasonable support of 
Thomas and his wife,’ &e., are “ to be used by the said Thomas,” 
does not defeat, the wife’s right to a support, but makes the 
husband a sub-trustee for the wife, to the extent of her share 
of the profits. Any other construction would evidently do 
violence to the intention of the testator. The cases of Spear 
v. Walkley, 10 Ala. 328, aud Jasper and Maclin v. Howard, 
trustee, 12 2. 652, show that the provision enures for the ben- 
efit of the wife, and being a provision in trust for her support, 
the same does not vest in the hushand, It is very clear, there- 
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fore, that the portion of the profits necessary for the support 
of the wife, cannot be subjected in equity to the payment of 
the husband’s debts. 

But can the court of equity properly subject any part of 
the income of the property to the payment of the husband’s 
debts? It will be borne in mind that the trust is executory. 
The trustee is to retain and manage the property, and is in- 
vested with power to change its character, by the consent of 
Thomas M. Hill, and purchase other property ; and in case 
Thomas should not dispose of it by will, ulterior limitations 
are engrafted on it. It was evidently in the contemplation 
of the testator that the fund should be increased by the man- 
agemeni of the trustee; and he was only permitted by the 
terms of the will “to pay over to said Thomas such part of 
the income of the said estate (or the whole thereof, if required) 
as might be necessary for the comfortable and reasonable 
support of the said Thomas and of his wife and children,” &e. 
It was further provided, that the trustee was expressly for- 
bidden to pay any of Thomas’ debts. Now, was it competent 
for the testator to make such will? If the law will not per- 
mit such bequest to stand, then it is out of the power of a 
benefactor, or a father, to provide for the support of the fam- 
ily of an improvident friend. or of a child. It is said, to 
secure a benefit in property, or its use, or the profits thereof, 
to one in such manner as not to be liable to the debts of the 
beneficiary, is a fraud upon his creditors, and opposed to pub- 
lic policy; that large estates may be thus tied up, and the 
beneficiaries of them may be supported out of them and set 
creditors at defiance. It is a sufficient answer to this, that 
the creditor had no claim upon the donor, and that he is placed 
in no worse condition than if the gift had not been made. 
Nay, he is in a better condition, in so far as the provision for 
the debtor’s support and that of his wife will enable the debtor 
to appropriate all he makes to the satisfaction of the debt. 
As there was no law, nor any public policy, contravened by 
the father while living in supporting the family of an indigent 
or improvident child; so, when he is dead, his bounty may be 
expended in the accomplishment of that result without a viola- 
tion of law. True, if the corpus, or rents and profits, be 
given to the son, or in trust for his use, in such manner as to 
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be capable of identification and separation, it can be reached 
by his creditors, either in a court of law or equity; but where 
the rights of third parties intervened, and the interest of the 
son is so blended with the interest of suck third party, as that 
it cannot be separated and subjected without injury to such 
other interest, the creditor cannot reach it. 

In the case before us, the provision is for the comfortable 
and reasonable support of Thomas and his wife. Itisa joint 
benefit conferred upon both, as we must intend it was contem- 
plated by the testator that they were to subsist at the same 
board, and enjoy their support as is common to the relation 
of husband and wife ; and no more is to be paid by the trus- 
tee than is necessary for their support. The payment of 
money to the son, which is necessary to purchase provisions, 
or other things required for the comfortable support of himself 
and wife, must be looked upon as but the means of executing 
the trust,—in other words, the court regards the money pro- 
vided for the purchase of the means of support as impressed 
with the character of those means, and will no more subject it 
than the means themselves. To illustrate:—If the trustee 
had paid the husband fifty dollars to purchase sugar, coffee, 
and salt, as the means of subsisting himself and wife, the 
court would no more impound the money in the husband’s 
hands than it would the provisions in the purchase of which 
it had been expended, if he had laid it out in the execution of 
the trust. The donor, or testator, has an individual right of 
property, as has been well said, in the execution of the trust ; 
and to divert.it to a person, or purpose, not intended, would 
be an invasion of his dominion, and a fraud upon his gene- 
rosity. It would be to cut off improvident families from all 
sources of benevolence, and interpose a perpetual barrier to 
the exercise of paternal duty. Such is not the law.—Hold 
ship v. Patterson, 7 Watts, 551; Ashurst v. Given, 5 Watts 
& S. 330; 10 Sim. 642; i. 487; 3 Hare, 185; 3 Gratt. 335. 

This case is unlike that of Rugely & {farrison v. Robinson, 
10 Ala. 702, in which the provision was not for the support of 
the beneficiaries, and was limited to such part of the profits 
as should be necessary for such purpose. 

We feel satisfied that the decree is erroneous ; it is there- 
fore reversed, and the cause will be remanded. 
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SIMS vs. McCKWEN’S ADM’R. 


[BILL IN EQUITY FOR SPECIFIC PERFORMANCE OF PAROL CONTRACT. ] 


1. Vagueness and uncertainty in contract alleged——Where the alleged contract was, 
“that upon the purchase by said defendant of said lot and improvements, 
he and complainant were to have and own jointly all the estate purchased 
as aforesaid—that is to say, said defendant was to own one-half of said 
property, and complainant one-half of said property ; complainant to super- 
intend the erection of certain buildings of brick, as mentioned in the deed 
of mortgage on said lots, to repay to said defendant the moneys by him paid 
out (and the interest thereon) on account of said purchase, and on account 
of said buildings. and for all provisions, horses, wagons, and mules fur- 
nished by him for the benefit of said firm; and complainant to take charge 
of the same as a hoiel, and have one-half the profits thereof, and one-half of 
the rents thereof, and the said proceeds to be applied to the payment of said 
debt,’ &c.—the court inclined to the opinion, that a specific performance 
might be refused, on the ground that the agreement as alleged was too 
vague and uncertain ; but the bill was dismissed on other grounds. 

2. Inability of complainant, by reason of insolvency, to perform his part of contract—In 
the exercise of a sound discretion, equity will refuse to enforce the specific 
execution of a contract in favor of one party, when it is uncertain whether 
he can fulfil the stipulations of the contract on his own part; as where (in 
this case) complainant’s insolvency rendered it doubtful whether he would 
be able to pay his share of the purchase money yet due, or to repay the 
advances made by defendant. 

3. Dissolution of partnership by death—The death of a partner dissolves the part- 
nership, if there is no stipulation for its farther continuance. 

4. Variance between allegations and proof —When the contract set up in the answer 
and proved is materially different from that alleged in the bill, although the 
defendant may have a specific performance without resorting to a cross bill, 
yet the same rule applies to the plaintiff as in other cases—he must prove 
the case made by his bill. 

5. Matiers dehors the contract—If a party seeks the specific execution of a con- 

tract in equity, he cannot have relief for matters which are not embraced in 

the contract. ; 

6. Compensation incidental to relief in absence of special equity —Ii the plaintiff does 

not make out a case which entitles him to a decree for specific performance, 

compensation for damages resulting from a breach of the contract, or for 
services performed under,it for which he may recover at law, will not be 
decreed’ him, unless some special equity intervenes. 

7. Services performed under void (because parol) contract recoverable at law.—Although 

an action at law cannot be maintained for the breach of a contract which 

is void under the statute of frauds because not reduced to writing, yet a re- 
covery at law may be had for services performed under it. 




















JUNE TERM, 1855. 185 


Sims v. McEwen’s Adm’r. 





—_— 





AppEAL from the Chancery Court of Dallas. 
Heard before the Hon. James B. CLARK. 


Tuis bill was filed by John C. Sims against the adminis- 
trator of James A. McEwen, deceased, to enforce the specific 
execution of a parol contract. Its allegations, in substance, 
are as follows: That said McKwen purchased from one Jack- 
son, on the 29th November, 1852, a certain lot in the town 
of Cahaba, with the improvements thereon, at the price of 
$7,000, and received a deed for the same from said Jackson ; 
that the purchase money was not paid at the time, but it was 
secured by five promissory notes, each for $1,400, payable on 
the Ist day of January, 1853, 1854, 1855, 1856, and 1857, 
and the payment of the notes was also secured by mort- 
gage on the house and lot; that the premises thus purchased, 
by verbal contract between complainant and said McEwen, 
were to be held and owned by them jointly ; that, by the 
terms of this agreement, complainant was to superintend the 
erection of certain brick buildings on the lots, to repay to 
McEwen the moneys advanced by him on the purchase and 
other expenses incident to it, to take charge of the house as a 
hotel, and to have one-half of the rents and profits thereof, 
which were to be applied to the payment of said debt. 

The bill further alleges, that under said verbal contract, 
complainant entered into the possession of said premises, with 
said McEwen, on the 30th day of November, 1852, and has 
since erected a large brick building, which cost (and is worth) 
about $8,000, and the annual rent of which is worth at least 
$2,200 ; that he has also expended large sums of money in 
repairing the old buildings and out-houses ; that on the Ist 
day of January, 1853, complainant and said McEwen opened 
a hotel in the building, known as “ Dallas Hall”, and con- 
tinued the business until the death of said McEwen, which 
occurred in October of that year ; that complainant and the 
family of said McEwen are still in the possession of the house 
and premises, but the administrator of said decedent is claim- 
ing the exclusive possession and control thereof, and threat- 
ens to drive complainant out of possession. 

The bill also alleges, that during the last illness of said 
McEwen, and at his request, complainant “made a written 
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memorandum of the contract between them, (a copy of which 
is hereto annexed, marked ‘Exhibit C’,) which paper was 
read over to the said McEwen, and was by him acknowledged 
to be correct ; and the said McKwen proposed to sign the 
said writing as the contract, but complainant objected, be- 
cause the memorandum was in his handwriting, and was not 
drawn with the accuracy and perspicuity that was desirable. 
Said McEwen then proposed to have it drawn in proper 
form, but stated that he was willing to sign it as written, and 
said that it was correct.” 

This memorandum, as exhibited with the bill, is as follows: 

“Be it known, that 1, James A. McEwen, have bought two 
lots in the town of Cahaba, known as lots No. —. Iam now 
building a new hotel on the lots, with four tenements below 
stairs for rent, and John M. Sims is engaged as a mechanic 
and superintendent of the same ; and that I propose to make 
him interested in said lots and building, after all moneys that 
I have paid out of my own eifects are repaid to me, and the 
property paid for, according to the lettering of the contract 
and conditions of the mortgage now on record in the clerk’s 
office in probate. Whereas I have, out of my own moneys, 
paid $—— for the building of the hotel and other tenements ; 
and when the one-half the moneys that I have so paid out are 
replaced by said Jolin M. Sims, with interest, then the said 
Sims is to be equal(ly) interested in the foregoing property. 
All moneys that may be derived from the hotel, or from the 
rents of the house, will be applied to the payment of the prop- 
erty, or for the hire of the hands or materials. All such 
money so obtained is to be considered as the money of the 
firm, and each one equally interested; but for all moneys 
that James A. McEwen has furnished, either directly or indi- 
rectly, in money, or horses, wagons, mules, or provisions, the 
same is to be counted as cash to the concern ; and the party 
of the second part, before he can draw, or claim to be equal 
in the foregoing premises, all money, with interest, must be 
paid to the party of the first part. Be it further known, that 
to entitle the said Sims, the party of the second part, after 
the buildings are completed, that he, on iis part, take charge 
of the hotel as superintendent, and bind himself to discharge 
the duties of a superintender as tavern-keeper ; he is to at- 
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tend to the servants, keep the keys, deliver all provisions out 
of the smoke-house, (or other places that may be kept for de- 
posit and under lock and key)—in other words, he binds him- 
self to do all that lay in his power so to do, to promote the 
interest of the above concern. And that the party of the 
first part is to receive all money that may be made by the 
united efforts of both parties, first and second ; but the party 
of the first part promises to pay over all moneys that is made 
by the concern, to the extinguishment of the debts of the 
concern.” 

The prayer of the bill is for a specific performance of the 
alleged contract, for an injunction against the administrator, 
and for general relief. 

The answer of the defendant denies the existence of the 
alleged contract, or of any other contract of partnership be- 
tween the complainant and said McEwen; denies also that 
complainant ever entered into possession of the premises under 
any contract, or erected valuable improvements thereon as 
charged ; and alleges that complainant was the son-in-law of 
McEwen, that for this reason he was allowed to reside at the 
hotel with his family, that he has been fully paid for all the 
work done by him on the house for McEwen, and that he is 
insolvent. He also pleads the statate of frauds as a bar, and 
demurs to the bill for the want of equity. 

On final hearing, the chancellor dismissed the bill, but 
without prejudice to complainant’s right to seek compensa- 
tion for his labor and services in the erection and repairing 
of the buildings ; refusing the specific execution of the agree- 
ment on the ground of uncertainty, want of mutuality, and 
variance between the allegations and proof. His decree is 
now assigned for error. 


Wma. M. Murpuy, for the appellant : 


1. The admission into possession, and the erection of valu- 
able improvements with the knowledge and consent of Me- 
Ewen, constitute sufficient ground for a specific performance 
of the contract.—Byrd v. Odem, 9 Ala. 756; Mortimer v. 
Orchard, 2 Vesey’s R. 243; White & Tudor’s Lead. Ca. in Eq. 
vol. 1, p. 564, and authorities cited ; Morphett v. Jones, 1 
Swanst. 181; Attorney General v. Day, 1 Vesey’s (Sr.) R. 221, 
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2. The doctrine with regard to mutuality of contracts has 
no application to such a case.—Sutherland v. Briggs, 1 Hare’s 
(Eng. Ch.) R. 26; 1 Swanst. 172; 5 My. & Cr. 167. 

3. The contract alleged is sufficiently definite and certain, 
and there is no such variance between the allegations and 
proof as justifies the refusal of a specific execution of the 
contract.—Mortimer v. Orchard, supra; 1 My. & Or. 177; 6 
Ves. 470; Rhodes v. Rhodes, 3 Sandf. 279; Ellis v. Burden, 
1 Ala. 458 ; Casey v. Holmes, Bott & Earle, 10 i. 786; 2 
Edw. 50; 14 Johns. 15; 7 Watts & Serg. 172; 10 Paige’s 
R. 527-35. 

4. But if the contract was too uncertain for a specific per- 
formance to be decreed, complainant should have had a decree 
for compensation in damages to the value of the improvements 
erected on the land.—Mialhi v. Lassabe, 4 Ala. 713; Phillips 
v. Thompson, 1 Johns. Ch. 150; Anthony v. Leftwich, 3 Rand. 
238; Payne v. Graves, 5 Leigh’s R. 561. 

5. When a partnership, or an agreement in the nature of a 
partnership, exists between two persons, and land is required 
by the partnership as a substratum, the land is in the nature 
of stock in trade ; and the partnership being proved as an in- 
dependent fact, the court, without regarding the statute of 
frauds, will inquire of what the stock consisted, and the sur- 
vivor will be entitled to it.—Dale v. Hamilton, 1 Hare’s (Eng. 
Ch.) R. 384; 2 Phil. 266; Elliott v. Brown, 3 Swanst. 489 ; 
Forster v. Hale, 3 Ves. 696. 

6. An agreement to sign a written instrument, which the 
party was prevented from doing by death, has been held suf. 
ficient to entitle the other party to a specific performance.— 
1 Freeman’s Ch. R. 65-69. 


James H. CamMpBELL, conéra, made the following points: 

1. The memorandum attached as an exhibit to the bill is 
not a contract, but a mere proposition, which, as it was not 
accepted at the time, binds neither party. There is no mutu- 
ality in it—Story on Contracts, § 380; Mactier v. Frith, 6 
Wend. 104; Tucker v. Woods, 12 Johns. 170; Payne v. Cave, 
2 Durn. & E. 75; Gould v. Womack, 2 Ala. 83; Ellis v. Bur- 
den, 1 ib. 458; 4 Stew. & P. 264; Casey v. Holmes, Bott & 
Earle, 10 7b. 777. 
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2. The contract alleged isso indefinite and uncertain in its 
provisions, that a specific performance ought to be refused on 
that ground.—Gould v. Womack, supra; Ellis v. Burden, 
supra; Casey v. Holmes, Bott & Earle, supra ; Boucher v. 
Buskirk, 2 A. K. Marsh. 346: Goodwin v. Lyon, 4 Port. 297; 
Blevins v. Bank of Decatur, 6 Ala. 377; Forward vy. Arm- 
istead, 12 7b. 124; Caller v. Vivian, 8 7). 903; 18 2b. 353. 

3. The evidence is not sufficiently clear and definite to au- 
thorize a decree for specific performance.—Aday v. Echols, 
18 Ala. 353; Mauldin, Montague & Co. v. Armistead, 2b. 500; 
3 Sumn. 438; 2 Story’s Equity, § 764; Lindsay v. Lynch, 2 
Sch. & Lef. 1. 

4, There is a material and fatal variance between the alle- 
gations and proof.—Morgan v. Crabb, 3 Port. 470; Good-. 
win v. Lyon, 4 2. 306; Duren v. Parsons, 5 ib. 345; Maury 
v. Mason, 8 7b. 211; McKinley v. Irvine, 13 Ala. 681; Lang- 
don v. Roane, 6 7b. 518; Graham v. Tankersley, 15 ib. 634; 
Gilchrist v. Gilmer, 9 1b. 985; Julian v. Reynolds, 11 7b. 960; 
Ansley v. Robinson, 16 i. 793; Paulding v. Lee & Ivey, 20 
ib. 754; Clements v. Kellogg, 1 1b. 8330; Gibson v. Carson, 
ib. 421. 

5. No part performance is shown sufficient to take the case 
out of the statute of frauds—2 Story’s Equity, § 760; Clinan 
v. Cooke, 1 Sch. & Lef. 22-40. 

6. The insolvency of Sims, and his consequent inability to 
perform his part of the contract, constitute a sufficient ground 
for refusing a specific performance.—Blackwilder v. Loveless, 
21 Ala. 371; Turner v. Clay, 3 Bibb’s R. 53; Tunstal v. 
Taylor, 1 A. K. Marsh. 43; Johnston’s Heirs v. Mitchell’s 
Heirs, ib. 227; Abney v. Brownlee, <b. 240. 


GOLDTHWAITE, J.—The principal object of the present 
suit is, to enforce the specific performance of an agreement 
made by the complainant with one McEwen, in his lifetime, 
in relation to certain real estate in the town of Cahaba. The 
bill purports to set out this agreement according to its legal 
effect. The charge is, “that upon the said purchase by the 
said James A. McEwen of the said lots and improvements, 
the said McEwemand your orator was to have and own jointly 
all the estate purchased as aforesaid by the said McEwen 
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from the said Jackson—that is to say, the said McEwen was 
to own one half the property, and your orator one half of the 
said property ; your orator to superintend the erection of 
certain buildings of brick, as mentjoned in the deed of mort- 
gage on said lots, to repay to the said McKwen the moneys 
by him paid out, and the interest thereon, on account of said 
purchase, and on account of the said buildings, and for all 
provisions, horses, wagons, and mules furnished by the said * 
McEwen for the benefit of said firm ; and your orator to take 
charge of the same as a hotel, and have one-half of the profits 
thereof, and one-half of the rents thereof; and the said pro- 
ceeds to be applied to the payment of said debt.” 

The bill concedes that the agreement was a verbal one, and 
seeks to take it out of the effect of the operation of the statute 
of frauds, by alleging a partial execution on the part of Sims. 
But it is entirely unnecessary to consider it with reference to 
this, as there are other grounds which would prevent a court 
of equity from enforcing it. We are inclined to the opinion, 
that the agreement as charged is so vague and uncertain, that 
a specific performance might well be refused upon that ground. 
But, if this objection does not apply, and if it be conceded 
that the testimony fully establishes the agreement as charged ; 
yet, as it is proved that Sims is insolvent, the consequence 
would be, that if he was allowed to claim the benefit of it, 
there would be no certainty that his portion of the rents, and 
his share of the profits of the hotel, which are the only sources 
to which he could look as the means of furnishing his propor- 
tion of the purchase money, or repaying the advances, would 
be sufficient for those purposes. The purchase money has a 
long time to run; and if the rents are not sufficient to meet 
it, (and the evidence shows, it is not probable that it can be 
realized from that source,) then the deficiency, or at least 
Sims’ proportion of it, must be supplied out of the profits of 
the hotel business—a business uncertain and precarious in its 
character. Should this fail, Sims alone could be looked to; 
and he, as we have seen, is insolvent. Equity uses a sound 
discretion in enforcing the specific performance of contracts ; 
and it could not, consistently with the principles which regu- 
late its action in this branch of its jurisdiction, require one 
party to perform, when it was uncertain whether the other 
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could fulfil the terms of the contract on his part.—Story’s 
Equity, §$ 750, 751. 

It must also be remembered, that the partnership in the 
hotel business was dissolved by the death of McEwen. There 
was no stipulation that the business should be continued after 
his death ; and whatever doubts there may be as to the right 
in such case to continue the partnership with his representa- 
tives after his death, had there been such a stipulation, in the 
absence of any such stipulation there can be no doubt that 
the partnership terminated. Suppose the chancellor had said, 
Go on, retain possession of the premises, keep up the hotel, 
apply the rents and profits to the discharge of the purchase 
money and the reduction of the advances made by McEwen ; 
and after. five or six years the debt was not cxtinguished,— 
not even reduced, and Sims insolvent. Itis no answer to say 
that such a result would not probably ensue. We cannot 
say, with any degree of certainty, that it would not, and 
courts of equity will not enforce contracts from which such 
consequences might flow.—Story’s Eq., § 750. 

In relation to the unsigned writing, which, it is charged, 
embodies the agreement set up by the bill, and which is proved 
by the evidence: It does not in any respect strengthen the 
complainant’s case. If it is the same contract, the same ob- 
jections which we have already considered apply to it, and it 
would be impossible to carry it into effect, so that the other 
party, or those who represent him, could be sure to have the 
benefit of what he contracted for. 

If, however, the contract established by the evidence varies 
materially from that charged, (and we incline to the opinion 
that it does so in the present case.) although a specific per- 
formance may, if the terms are such as will admit of it, be 
decreed at the request of tlie defendant, who in his answer 
sets up the agreement as proved, instead of compelling him 
to resort to a cross-bill, as was the old practice (Story’s Eq. 
Pl. § 391, note 1) ; yet the same rule applies to the plaintiff 
as in other cases—he must prove the case the bill makes.— 
Sugden on Vendors, (7th edit.) 217; Higginson v. Clowes, 15 
Ves. 525; Lindsey v. Lynch, 2 Sch. & Lef. 1; Forsyth v. Clark, 
3 Wend. 637; Deniston v. Little, 2 Sch. & Lef. 11, n. 

It is urged, however, that, although the specific perform- 
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ance of the contract cannot be decreed, the court should have 
allowed the complainant compensation for the labor per- 
formed by him in the erection of the building. It is to be 
observed, that neither the writing nor the contract charged 
provides for any other labor than the superintendence of the 
work, and for that reason any other services than those stipu- 
lated for by the agreement itself could not be taken into con- 
sideration ina suit of this character. In other words, there 
is no principle which would enable him, in a suit upon a con- 
tract in equity, to recover for anything outside of it. 

But even as to the services performed by Sims in the super- 
intendence of the building, which properly fell within the 
contract, we do not think he could properly obtain compensa- 
tion in the present suit. The general rule is, that in suits of 
this character, compensation is regarded as an incident only, 
unless there is a special equity which would authorize the 
court to take hold of the subject-matter and grant relief (Sto- 
ry’s Eq. § 799, and cases there cited) ; and it would seem to 
be very clear, that equity could not take jurisdiction of a bill, 
for the sole purpose of assessing damages resulting from a 
breach of contract. Lord Kenyon went a great way in Den- 
ton v. Stewart, 1 Cox, 258, in awarding an issue of quantum 
damnificatus on a bill for specific performance, where the en- 
forcement of the contract was impossible from the fact that 
the defendant had sold the house to another ; and it has been 
followed with doubt and reluctance.—Todd v. Gee, 17 Ves. 
273. In the first case, however, the defendant had disabled 
himself pendente lite (Todd v. Gee, supra, note b), so that the 
court had jurisdiction when the bill was filed. There is, 
however, no special equity in the present case for the appel- 
lant to rest upon. The agreement, not being in writing, may 
be void at law, so that no action for its breach can be main- 
tained ; but services rendered under it can;be recovered for, 
upon the same principle that money paid under it could be 
recovered.—Allen v. Booker, 2 Stew. 21. There being no 
special equity, and the appellant not being entitled upon his 
agreement to a specific performance, no relief could be granted. 

Decree affirmed, at the costs of the appellant. 
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SPOOR vs. PHILLIPS er at. 


[BILL IN EQUITY BY JUDGMENT CREDITOR TO REDEEM LANDS SOLD UNDER EXECUTION. ] 


1, 


~~ 


4, 


> 


Proof without allegations will not support decree—No decree can be rendered 
which is not founded on an allegation in the bill, notwithstanding there may 
be ample testimony to justify it. 

Rights of purchaser at sheriff’s sale-——The purchaser of land at sheriff’s sale 
under execution, on receiving the sheriff’s deed, becomes the absolute owner, 
and is entitled to the rents and profits on entering into possession; and 
nothing is left in the former owner, or his judgment creditor, but the naked 
right to redeem, which must be asserted in the time and manner prescribed 
by the statute. 

Right of redemption how perfected—The right to redeem is not perfect, and 
cannot be enforced in equity, until there has been either a full performance 
by the plaintiff of all the statutory requisitions, or a valid and sufficient 
excuse for his non-performance, without any fault or neglect on his own 
part ; and when the bill alleges an excuse for such non-performance, the 
excuse must be accompanied with an offer in the bill to perform all that 
the statute requires. 

Tender in bill by judgment creditor, when sufficient—If the bill does not show 
that a tender was made before it was filed, a tender made in it is not suffi- 
cient to authorize a decree for the redemption, unless, in connection with 
such offer, the bill also shows a valid and sufficient excuse for the omission 
to make a tender before it was filed. (Correcting first head-note to Free- 
man & Warren v. Jordan, 17 Ala. 500.) 

Liability of purchaser for rents and profits ——The liability of the purchaser to 
account for rents and profits, except “ by way of offset to the improvements 
made,” does not arise until he is put in default. 

What is not default—If no tender is made to the purchaser during his life- 
time, he is not in default at his death; and if, upon his dying intestate, a 
bill to redeem is filed by a judgment creditor against his administrator and 
minor heirs, a tender in the bill, unless accompanied by the payment of the 
money into court, does not put the defendants in default, and no decree can 
be rendered against them for the rents and profits. 


AppEAL from the Chancery Court of Macon. 
Heard before the Hon. A. J. WALKER. 


Tuis bill was filed by Charles Spoor, as a judgment credi- 


tor of one Lewis J. Davis, against the heirs-at-law and ad- 
ministrator of John Phillips, deceased, to redeem a tract of 
land, lying in Macon county, which had been sold under exe- 
cution at law against said Davis, and purchased by said Phil- 
lips. The bill was filed in August, 1852, and alleged that the 
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said sale was made on the 7th July, 1851; that the sheriff 
thereupon executed a deed to said purchaser, wlio immediately 
entered into the possession of said land, and continued in 
possession thereof until his death; that said Phillips after- 
wards died, intestate, leaving several children as his heirs-at- 
law, whose names are specified in the bill, and some of whom 
are alleged to be minors ; that letters of administration were 
afterwards duly granted on his estate to one Thomas Phillips, 
who is made a co-defendant with the said heirs-at-law to the 
bill. The bill does not allege that any tender was made to 
the said John Phillips in his lifetime, or to the defendants 
since his death ; but the complainant offers in his bill “ to ad- 
vance the sum of $850 on the bid made by the said John Phil- 
lips at said execution sale, and tenders the sum bid by said 
Phillips at said sale, together with such further sum as shall 
be equal to ten per cent. per annum on the purchase money ; 
and he further offers and agrees to credit said Davis with the 
further sum of ten per cent. upon the amount bid at the exe- 
cution sale, and also to comply with all and singular the pro- 
visions of the statute in such case made and provided.” 

On final hearing, the chancellor rendered a decree in favor 
of the complainant, but he refused to order an inquiry into 
the rents and profits, and allowed the defendants ten per cent. 
per annum on the amount of the purchaser’s bid after the bill 
was filed ; and these two points are now presented for revis- 
ion here by the assignments of error. 


Wituiams & Cocke, for the appellant: 

I. As to the first assignment of error, it is insisted,— 

1. That the plaintiff below, if a tender or payment had 
been made, and the statute otherwise complied with, would 
have been entitled to rents or profits afterwards accruing from 
the land. But in this case the title descended to minors, who 
could not convey. It was necessary, therefore, that a bill 
should be filed ; but it was not necessary that the money should 
be.paid into court.—Freeman & Warren v. Jordan, 17 Ala. 
500. Besides, the conveyance ought to follow the compliance 
with the statute, like a sequence its premise ; and the equity 
of the matter, therefore, is that the creditor shall not be re- 
quired to part with his money, until the conveyance can s0 
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follow it. The plaintiff filed his bill, and thereby became as 
much the equitable owner of the land as one who has made a 
tender ; and from that time, therefore, was entitled to rents. 

2. The equity of the purchaser is, to have the amount of 
his bid, with ten per cent. per annum thereon; the equity of 
the creditor is, to have the land, and the rents and profits. 
But the purchaser dies, and his heirs (being minors) cannot 
convey, and he is thus compelled to ask the aid of the court ; 
will the court give to the heirs the whole of the purchaser’s 
equity, and allow them also a part of the creditor’s? 

3. It was not necessary that the statute should expressly 
give rents as now claimed. The right to them necessarily 
results from the equitable ownership of the land. The statu- 
tory provision as to rents, which includes rents accrued be- 
fore a tender, has nothing to do with the claim for rents in 
this case. 

4. It was not necessary to make any allegation in the bill 
about the rents and profits. How could an allegation be made 
about rents which were yet to accrue? It is a matter of in- 
quiry before the master, and the inquiry is justified by the 
possession; it matters not whether the land be cleared or 
uncleared, as the possesion itself is deemed profitable in law. 
A decree relates back to the filing of the bill, like the rescis- 
sion of a contract for land.—Paulling v. Watson, 26 Ala. 205. 
The vendor is entitled to rents from the filing of his bill, and 
the purchaser to interest on the money paid from the time of 
payment. 

II. But if the first error be not well assigned, then, it is in- 
sisted, the filing of the bill must be held tantamount to a ten- 
der; and therefore the chancellor erred in allowing the 
defendants ten per cent. per annum on the purchaser’s bid 
after the bill was filed.—See argument of counsel in Kennon 
v. Pillow, 7 Humph. 283, and opinion of Judge Peck, p. 295. 


Cropton & LiGon, contra: 

1. The complainant was not entitled to a decree for the 
rents and profits. He was not entitled to the possession of 
the land, until he had put the defendants in default, by a ten- 
der of the amount of money required by the statute, and a 
compliance with its other requisitions. Not being entitled to 
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the possession, nor to a conveyance of the legal title, upon no 
principle of law or equity can he ask an account of the rents 
and profits. The defendants have not yet been put in default: 
complainant has not paid into court the amount due the de- 
fendants, nor has he credited his judgment with the amount 
proposed in his bill—Sandford v. Ochtalomi, 23 Ala. 671; 
Paulling v. Meade, 7.513; Evertson v. Sawyer, 2 Wend. 507. 

2. If he is entitled to an account for the rents and profits, 
he must derive that right from the statute; for his right to 
redeem at all is given by statute, and he can claim nothing 
more than the statute gives him. But the statute is entirely 
silent upon the subject of rents, except to offset the value of 
improvements which may be claimed.—Clay’s Digest, p. 502. 
And even to offset improvements, the rents can only be valued 
in cases where the land was sold under mortgage, deed of 
trust, or decree in chancery ; and the provisoes contained in 
the fifth section do not extend to lands sold under execution. 

3. Independent of these reasons, the allegations of the bill 
are not sufficient to authorize a decree against defendants for 
the rents. The bill alleges (and its allegations will be con- 
strued most strongly against the complainant) that John Phil- 
lips was in possession of the land from the sheriff’s sale until 
his death, and that his administrator has been in possession 
since his death ; non constat that the land was not unimproved, 
or that they never received any rents and profits.—Paulling 
v. Meade, supra; Sandford v. Ochtalomi, supra. A purcha- 
ser of land at-sheriff’s sale becomes the absolute owner, and 
a bona fide creditor has only the right of redemption.—Ken- 
non v. Pillow, 7 Humph. 291. To hold such purchaser liable 
for rents and. profits, would be to sacrifice real estate, rather 
than to prevent its sacrifice. 


RICE, J.—No decree can be rendered which is not founded 
on an allegation in the bill, notwithstanding there may be 
ample testimony to justify it—Sandford v. Ochtalomi, 23 
Ala. 669; Lockard v. Lockard, 16 7. 423. 

There are no allegations in the bill in the present case, 
which would authorize the court to render a decree for rents 
and profits, or even to consider them for any purpose, except 
merely “by way of offset to the improvements made.” 
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The purchaser of land of a judgment debtor, at a sale under 
execution, on receiving the sheriff’s deed, becomes the abso- 
lute owner, and, entering into possession, is entitled to the 
rents and profits. Nothing is left in the former owner, or his 
judgment creditors, but the naked right to redeem ; which is 
lost, if it be not asserted in the time and manner prescribed 
by the statute, unless, without fault or neglect on the part of 
the person desiring to redeem, he is prevented or excused 
from thus asserting it, by the conduct or agreement of such 
purchaser.—Kennon v. Pillow, 7 Humph. Rep. 281; Simmons 
v. Marable, 11 id. 436; Paulling v. Meade, 23 Ala. 505. 

The right to redeem is not perfect, and cannot be enforced 
in a court of chancery, until there is either a performance (by 
the person desiring to redeem) of all that the statute requires 
of him, or a valid and sufficient excuse for non-performance. 
And a bill to redeem, which does not allege either such a per- 
formance, or such excuse for non-performance, and couple 
such excuse with an offer in the bill to perform all that the 
statute requires,—contains no equity.—Rothwell v. Gettys, 
11 Humph. Rep. 135, and cases supra ; Southard v. Pope, 9 
B. Monroe, 264; Griffin v. Coffey, 7b. 453. 

If the bill does not show that a tender was made before it 
was filed, a tender made in it is not sufficient to authorize a 
decree for the redemption, unless, in connection with such of- 
fer, the bill shows a valid and sufficient excuse for the omis- 
sion to make a tender before it was filed. And although the 
redemption was properly decreed upon the pleadings and 
proofs in Freeman & Warren y. Jordan, 17 Ala. 500, yet the 
first head-note to that case is not law, and is not authorized 
by the decision actually made in that case.—See cases cited 
supra. 

The title of such purchaser at execution sale, to the land 
and its rents and profits, as against all persons desiring to 
redeem, continues perfect and absolute, from the time he goes 
into possession, until he is put in default. His liability to ac- 
count for rents and profits, except merely “by way of offset 
to the improvements made,” does not arise, until he is in de- 
fault. 

Without undertaking now to specify the various modes in 
which he may be put in default, it is sufficient for the purposes 
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of this case, to declare that, as no tender was made to the pur- 
chaser of the land mentioned in the bill, in his lifetime, he 
was not in default at his death ; and that, as the bill shows 
that he died intestate, leaving minor heirs, and that adminis- 
tration was granted on his estate, and fails to show that any 
tender was made before it was filed, and also fails to show 
that the tender therein made was accompanied by the payment of 
the money into court, no default of the administrator or heirs is 
alleged, and there cannot be any decree against them, or either 
of them, for the rents and profits. Conceding that the bill 
shows enough to authorize the court to decree a redemption 
of the land, on causing the complainant first to pay the pur- 
chase money and ten per cent. interest, and other lawful 
charges ; yet it does not show enough to entitle him to a decree 
for rents and profits. 
The decree is affirmed. 





WOODWARD vs. DONALLY. 
[DETINUE BY INFANT FOR SLAVES SOLD BY HIS GUARDIAN. ] 


1, Guardian’s power, if unrestrained by siatute, over ward's personal estate—A guardian 
has power, if not restrained by statute, to sell his ward’s personal estate 
without an order of court, and his sale will convey a good title to a bona fide 
purchaser ; and therefore, if a guardian, appointed in Tennessee, sells his 
ward’s slave in this State to a bona fide purchaser, the infant cannot recover 
him without making proof of the statute law of Tennessee. 


APPEAL from the Circuit Court of Franklin. 
Tried before the Hon. THomas A. WALKER. 


DETINUE by the appellant, an infant who sued by his next 
friend, to recover a negro woman, named Amanda, and her 
children, whom he claimed under the will of his grandfather, 
Joseph Cook, which was duly admitted to probate in David- 
son county, Tennessee, in February, 1841; while the defend- 
ant derived title by purchase for valuable consideration from 
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one Isaac Rutland, who was regularly appointed plaintiff’s 
guardian in said county of Davidson, Tennessee, and who af- 
terwards brought the slaves to this State, and sold them to 
the defendant. On the trial, the plaintiff offered in evidence 
a certified copy of his said grandfather’s will, with the pro- 
bate thereof; also, a certified copy of the statute law of Ten- 
nessee regulating the probate of wills; a certified transcript 
from the records of the County Court of Davidson county, 
Tennessee, showing the appointment of said Rutland as his 
guardian ; and a copy of his guardian’s bond, the condition 
of which was as follows: “ Now, if the said Isaac Rutland 
shall faithfully execute his guardianship, by securing and im- 
proving all the estate of his said ward that shall come to his 
possession, for the benefit of his said ward, until he shall ar- 
rive at full age, or be sooner thereto required, and then ren- 
der a plain and true account of his guardianship, on oath, 
before the justice of our said court, and deliver up, pay to, or 
possess his said ward of all such estate as he ought to be pos- 
sessed of, or to such other persons as shall be lawfully au- 
thorized to receive the same, and the profits arising therefrom, 
then this obligation to be void,” &c. It was also shown, that 
said Rutland, as plaintiff’s guardian, received possession of 
the negroes now sued for in said county of Davidson ; that 
he afterwards brought them to this State, and sold them to 
the defendant in Franklin county; that the sale was made to 
raise money for the purpose of paying plaintiff’s expenses at 
a medical school, and that a portion of the proceeds of sale 
was thus appropriated. The defendant produced his bill of 
sale, and admitted his possession, the value of the slaves, &c. 

The corrt charged the jury, “that if they believed from 
the evidence that said Rutland had possession of the negroes 
sued for, as guardian of the plaintiff, in the State of Tennes- 
see, as the common law authorized a guardian to sell the per- 
sonal property of his ward, in the absence of any evidence of 
the statute laws of Tennessee changing the common law upon 
the subject, the sale of the negroes to the defendant was valid, 
although made in the ‘tate of Alabama. To this charge the 
plaintiff’ excepted, and then asked the court to charge, 1st, 
that a guardian appointed in Tennessee is not authorized to 
sell negroes belonging to his ward in Alabama, and the de- 
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fendant as purchaser from him acquired no title ; and, 2dly, 
that if the jury believed from the evidence that defendant 
purchased the negroes, in this State, from one who held pos- 
session of them as plaintiff’s guardian in the State of Ten- 
nessee, and that he sold and executed to defendant a bill 
of sale for said negroes in his individual name, and not as 
guardian, then defendant acquired no title by his purchase. 
Both of these charges were refused by the court on the ground 
that there was no evidence of the statute law of Tennessee, 
changing the common law in reference to the power of guard- 
ians over the personal property of their wards; to which re- 
fusals the plaintiff excepted.” In consequence of these rulings 
of the court, the plaintiff was forced to take a nonsuit ; which 
he now moves to set aside, and assigns for error the charge 
given and the refusals to charge as requested. 


Joun A. Noosr, for the appellant: 

1. The common law only recognized guardians of real es- 
tate, such as guardians in socage, and guardians in chivalry ; 
and there were, also, guardians by nature, and for nurture, 
who had control over the person, but not over the property 
of minors. As to the personalty, there was no guardian at 
common law: the king was the universal guardian of all in- 
fants, and he afterwards delegated his authority to his lord 
chancellor ; and hence the jurisdiction of chancery over the 
persons and property of infants, both in England and the 
United States, except where it is taken away by statute.—1 
Black. Com. 461-62 ; 2 Kent’s Com. 218, 226. 

2. In most of the States of the Union there are statutes 
conferring on the Orphans’ or County Courts jurisdiction 
over the estates of minors, and statutory provisions author- 
izing guardians, under certain circumstances, to sell the pro- 
perty of their wards by order of court. All such statutes are 
enabling, and not restraining statutes, and tend to show that 
guardians, independent of statutory regulations, have no right 
to sell the property of their wards. Rutland was a statutory 
guardian, appointed in ‘l’ennessee ; and the condition of his 
bond, which was in evidence, required him to keep the pro- 
perty, and to have it ready to deliver to his ward when he 
arrived at full age. This bond was as strong evidence of his 
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want of authority to sell, as an express prohibitory statute ; 
and he was as much bound by his bond, which must be pre- 
sumed to have been taken in accordance with the statute, as 
he could have been by a statute. 

3. The title to the ward’s property is in himself, and not in 
his guardian; and hence all actions involving the title must 
be brought in his own name, and not in the name of his guard- 
ian.—Sutherland v. Goff, 5 Port. 508 ; McLeod v. Mason, 2. 
223. If the title is not in the guardian, how can he convey 
a good title to another? A guardian cannot change the na- 
ture of his ward’s estate, except by some act manifestly for 
the ward’s advantage, or by leave of the court of chancery.— 
1 Black. Com. 463 (m. p.), note; Amb. 370; 1 Vern. 485; 2 
P. Wms. 278. That a purchaser from a trustee, who is not 
authorized to sell personalty, acquires no title by his purchase, 
see Hester vy. Wilkinson, 6 Humph. 215. 


Wo. Cooper, with whom was R. W. WALKER, contra, con- 
tended that the sale and appropriation by the guardian, under 
the circumstances of the case, was proper, and that (whether 
or not the sale was proper) the guardian could, by the rules 
of the common law, sell his ward’s personal estate, and con- 
vey a good title to the purchaser ; and he cited the following 
authorities: Field v. Schieffelin, 7 Johns. Ch. 154; Bank of 
Virginia v. Craig, 6 Leigh, 399; Hopper v. Steele, 18 Ala. 
835-37; 3 Salk. 177; 1 Bla. Com. 463, (note) ; Coke’s Inst. 
55, 99; 1 Parsons on Contracts, p. 114. 


CHILTON, C. J.—The question for decision may be thus 
stated :—If a guardian, duly appointed by the laws of Ten- 
nessee, bring personal property of his ward (a slave) to this 
State, and sell it to a dona fide purchaser, can the ward, in 
the absence of all proof of the statute laws of Tennessee, as 
respects the power of the guardian to make such sale, treat 
such sale asa nullity, and recover the property? The Cir- 
cuit Court held the sale to be valid—that is, that the purcha- 
ser should be protected ; and sueh is our opinion. We have 
seen no case which, upon common-law principles, uninfluenced 
by the statute law, has affirmed a contrary doctrine. On the 
other hand, the authorities are generally agreed, that the 
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guardian, if not restrained by statute, may sell the personal 
estate without an order of court, and the title of the person 
who purchases in good faith will be protected. 

In Field v. Schieffelin, 7 Johns. Ch. R. 154, the chancellor 
(Kent) said,—“ Though it be not in the ordinary course of the 
guardian’s administration to sell the personal property of his 
ward, yet he has the legal right to do it; for it is entirely 
under his control and management, and he is not obliged to 
apply to this court for direction in every particular case.” 

In Inwood vy. Twyne, Amb. 419, Lord Hardwicke held, that 
guardians and trustees may change the nature of infants’ es- 
tates where it is manifestly for the infant’s benefit”; that is, 
the court will sanction that which it would have ordered. 

Chancellor Kent, in his Commentaries, vol. 2, p. 293, edit. 
of 1850, says,—“ He” (the guardian) “ may sell the personal 
estate for the purposes of the trust, without a previous order 
of the cqurt,”—citing the case in 7th Johns. Ch. Rep., supra, 
and Ellis v. Essex M. Bridge, 2 Pick. R. 243 ; and in a note 
(b) to same page, the author says: “ The sale of personal 
estate of the infant cestui que trust, without a previous order 
in chancery, if fair, would undoubtediy be good as to the pur- 
chaser, but the safer course would be for the guardian to 
obtain a previous order in chancery.” 

So, also, Parsons, in his work on Contracts, p. 114, says,— 
“ He manages and disposes of the personal property at his 
own discretion, although it is safer for him to obtain the 
authority of the court for any important measure,” &c. 

In Ellis v. Essex Merrimack Bridge, 2 Pick. R. 243, it was 
said—“A title under him, acquired bona fide by the purchaser, 
will be good, for he (the purchaser) cannot know whether the 
power has been executed with discretion or not.” Perhaps 
the dictum in Hudson v. Helmes’ Executors, 23 Ala. 589, as 
to the power of the guardian at common law over the per- 
sonal assets of his ward, may not be, strictly speaking, cor- 
rect. It impliedly concedes, however, that there may be cases 
where he may séll the personal property, by limiting his 
agency as not ordinarily ext&nding to a sale of such property; 
and this is sufficient for the present case, as it was not for 
the purchaser to determine whether or not an extraordinary 
emergency demanded a sale. fe might well have assumed 
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this, since the guardian was bound to act in good faith, and 
was liable to his ward on his official bond, if he failed to do 
his duty. 

There is nothing in the condition of the guardian’s bond, 
which forbids his making a sale of the slave, if the law, aside 
from the bond, did not forbid it. It binds the guardian to a 
faithful performance of his duties as such—to secure and im- 
prove the estate of the ward, to render on oath a true account 
of his guardianship, and to deliver up, pay to, and put the 
ward in possession of, “all such estate as he ought to be pos- 
sessed of,” &c. Now, whether he ought to be possessed of 
these slaves, depends upon the power of the guardian to make 
the sale, and the validity of the purchase; which is to be deter- 
mined by the rules of the common law, no statute having 
been shown. 

We are of opinion, that applying the rules of the common 
law to personal property in the hands of a guardian, which, 
being under his control and management, passed by delivery, 
his sale and delivery of it to a bona fide purchaser passed the 
title, and*the purchaser was not bound to see to the applica- 
tion of the purchase money. We need hardly add, that the 
case before us is clearly distinguishable from the cases re- 
ported in our own books, which were governed by the statutes 
of this State. 

There is no error in the record, and the judgment must be 
affirmed. 





HOLLEY vs. YOUNGE. 


[ACTION ON NOTE GIVEN FOR PURCHASE MONEY OF LAND—QUESTIONS OF PLEADING 
AND PRACTICE. ] 


1, Set-off—avhat are demands not sounding in damages merely—A demand “ not 
sounding in damages merely”, under the statute of set-off (Code, § 2240), 
is one which, when the facts upon which it is based are established, the law 
is capable of measuring accurately by a pecuniary standard ; and therefore, 
under this statute, ifa vendee with covenants of warranty buys in an out- 
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standing vendor’s lien, at a price less than the amount of the purchase 
money and interest, this demand, if reasonable, would be a good set-off in 
an action on the note given for the purchase money. 
2. As to plea ef pendency of another action—The pendency of another action be- 
tween the same parties is good matter in abatement only, and, when pleaded 
with pleas in bar, should be stricken out on motion; but if the plaintiff 
demurs to it, the overruling of his demurrer (even if erroneous) is not an 
available error, when the record shows that he afterwards recovered judg- 
ment on the issues joined. 
Covenant cannot be varied by parol.—The legal effect of a covenant cannot be 
varied by a parol contemporaneous agreement; as where a vendee, with 
covenants of warranty, agrees by parol to pay an outstanding incumbrance. 
4, Fraud, when good defence at law against deed—The only fraud which can be set 
up at law to avoid the operation of a sealed instrument, is that which goes 
to its execution: fraudulent misrepresentations, on the part of the vendee, 
to the effect that he would not use the deed against his covenantor, are no 
defence at law. 


$9 


APPEAL from the Circuit Court of Coffee. 
The record does not show the name of the presiding judge. 


Action (under the Code) by Alfred Holley against Henry 
A. Younge, on a promissory note for $1,000, executed by the 
defendant, dated September 23, 1851, payable to the plaintiff 
or bearer on or before the Ist January, 1851. The defend- 
ant pleaded, Ist, non assumpsit; 3d, payment; 4th set-off; 5th, 
pendency of another action, commenced prior to this suit, be- 
tween the same parties, and for the same subject-matter ; and 
the second plea was as follows: “That defendant made the 
note sued on for lands, and obtained deed from plaintiff with 
covenants of warranty against all incumbrances ; that at the 
time of the purchase and execution of said deed, the original 
purchase money due for said lands was unpaid, and after- 
wards the vendor filed his bill in chancery in this district, 
against said plaintiff, and obtained a decree condemning said 
lands to the lien of the vendor for said unpaid purchase mo- 
ney ; that said lands were sold under said decree by the 
register in chancery, and defendant became the purchaser, at 
about $300 ; that said plaintiff was a party to the said pro- 
ceedings in chancery, condemning said lands as aforesaid ; 
that defendant has paid the $300, and had paid the same prior 
to the commencement of this action.” 

The plaintiff joined issue on the first, third, and fourth 
pleas, and demurred to the second and fifth. The grounds 
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of demurrer specified to the second plea were, “ that it does 
not set up a legal defence to plaintiff’s action, or any part of 
it ; that said plea offers to set off against plaintiff’s note an 
action sounding in damages merely ; and that said plea sets 
up no request by the plaintiff to the defendant to pay said 
$300.” And the grounds of demurrer to the fifth plea were, 
“that it sets up matter in bar of plaintiff’s action, which 
could only be pleaded in abatement of the same ; that it is a 
plea in abatement, put in after the defendant had pleaded in 
bar; that it is a plea in abatement, pleaded with pleas in bar ; 
and that the matters set up in said plea are insufficient to bar 
plaintiff ’s action.” 

The court overruled both these demurrers, and the plaintiff 
then filed two replications to the second plea, which were 
as follows: “Ist, That said defendant, at the time of the exe- 
cution of said deed, in said plea mentioned, agreed with 
plaintiff to pay said incumbrance in said plea mentioned, and 
that he Would not hold plaintiff responsible for said incum- 
brance in consequence of the low price he was to pay for 
said land, and said defendant was to take said land, subject 
to said incumbrance, for the original purchase money claimed 
by plaintiff in his said complaint” ; and, 2d, “That said deed 
of warranty mentioned in said plea was obtained by defendant 
from plaintiff, by his fraudulently representing to plaintiff 
that said deed should never be used against him, but was eze- 
cuted solely for the purpose of getting the Rimmies out of possess- 
ton of said land, when, in fact, defendant is using said deed in 
this suit, against plaintiff, contrary to his said representa- 
tions.” 

The defendant demurred to these replications, “ upon the 
ground that they are contradictory of said deed, and are not 
alleged to be in writing; “because the facts in said replica- 
tions do not amount to a defence in law to said matters spe- 
cially pleaded ; and because the same is no answer to said 
plea.” The court sustained the demurrer, and the plaintiff 
then took issue on said pleas ; and on the trial he recovered 
a verdict and judgment for $839 77, from which he prosecutes 
this appeal, and here assigns for error the rulings of the court 
on the several demurrers, as above stated. 
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Warts, JupcE & Jackson, for the appellant. 
JamES L. PuGH, contra. 


GOLDTHWAITE, J.—The second plea avers, in effect, 
that the note sued on was given for a tract of land, to the 
plaintiff below, who executed a deed with covenants of war- 
ranty against incumbrances ; that at the time of the execu- 
tion of said deed, there was a vendor’s lien on the land for 
the purchase money; that a bill in chancery was filed, to 
which the plaintiff was a party, to enforce said lien, a decree 
rendered condemning the lands to be sold to the satisfaction 
of the same, which was done, and that the defendant became 
the purchaser for the sum of three hundred dollars. 

Under our decisions, based upon the old law, the demand 
set up in this plea would not have been a good set-off, for the 
reason, that the contract out of which it arose was one of 
unliquidated damages (Dunn v. White, 1 Ala. 645; Cole v. 
Justice, 8 Ala. 793); but the law in this respect has been 
changed by the Code (section 2240), which allows “ unliqui- 
dated demands, not sounding in damages merely”, when sub- 
sisting between the parties at the time of suit brought, to 
be set off. What we understand by a demand “ not sounding 
in damages merely,” is one which, when the facts upon which 
it is based are established, the law is capable of measuring 
accurately by a pecuniary standard ; but where, as in case of 
a breach of a marriage contract, an assault and battery, or 
other cases of the like nature, the demand is of a character 
which, under the rules of law, does not admit of a reduction 
to a certain money standard, there it sounds in damages 
merely. Applying this rule to the plea, as the breach of war- 
ranty against incumbrances entitles the vendee to extinguish 
any one which may be outstanding, in order to perfect his 
title, (Cole v. Justice, supra,) and if he has bought it in, to 
recover the amount paid if reasonable (Knox v. Anderson, 
20 Ala. 156), and it does not exceed the amount of the pur- 
chase money and interest, it follows that in such a case 
the demand would be a good set-off. The plea is very care- 
lessly drawn, but, upon a fair construction, it means what we 
have stated ; and the only grounds of objection taken by the 
demurrer,—and we are not to consider any other, (Code, 
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§ 2253,) are, that the plea does not set up a legal defence to 
the action,—that the demand which it offers to set off sounds 
in damages merely, and that it states no request by the 
plaintiff to the defendant to pay the three hundred dollars ; 
none of which can be sustained. 

The fifth plea averred the pendency of another action for 
the same cause, between the same parties, and was matter 
pleadable only in abatement.—1 Saund. PI. (5 Am. edit.) 20. 
The proper course, when a plea in abatement is pleaded with 
a plea in bar, is to strike it out on motion.—Hart v. Turk, 
15 Ala. 675. But, if it could have been taken advantage of 
by demurrer, the error of the court in overruling it will 
not avail the appellant, as the record shows that the action 
was not abated, but a judgment rendered in his favor, which 
could not have been the case had he not succeeded on that 
plea ; and he therefore cannot have sustained any injury by 
the action of the court upon the demurrer. 

The demurrers to the replication to the second plea were 
also properly sustained. The first sets up a parol contempo- 
raneous agreement destroying the legal effect of the covenant, 
which is not allowable (Holt v. Moore, 5 Ala. 521; Litchfield 
v. Falconer, 2 Ala. 280); and the second alleges that the 
deed was obtained by the fraudulent misrepresentations of 
the other party that he would not use it against the cov- 
enantor. The only fraud which can be set up in a court of 
law to avoid the operation of a sealed instrument, is that 
which goes to its execution (Cow. & Hill’s Notes to Ph. Ev. 
1449; Morris v. Harvey, 4 Ala. 300) ; as where there is a 
fraudulent misreading, or obtaining such an instrument as the 
obligor did not intend to give.-—Franchot v. Leach, 5 Cowen, 
506. The fraud alleged, not affecting the execution, was no 
defence. 

Judgment affirmed. 
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BRYAN et AL. vs. WILSON. 


[ACTION ON PROMISSORY NOTE BY PAYEE AGAINST MAKERS.] 


Pleading to amended complaint, without objection, waives error in its allowance.— 
After a demurrer has been sustained to the original complaint, and leave 
given to the plaintiff to amend, if the defendant pleads to the amended or 
substituted complaint, without objecting to the leave to amend, or to the 
amendment itself. he thereby waives his right to revise on error the action 
of the court in allowing it. . 


. That plaintiff is not the party really interested in the note, good plea under Code— 


A plea in bar by the makers of a promissory note, in a suit brought by the 
payee, that the plaintiff was not the party really interested in the note, was 
held bad on demurrer under the practice existing before the adoption of the 
Code, because the action was then required to be brought in the name of 
the party having the legal interest; but such a plea is now good under the 
Code, which requires (§ 2129) the suit to be prosecuted “in the name of the 
party really interested, whether he have the legal title or not.” 

Agent may sue in his own name, on note given for money of principal lent by 
him without authority, and payable to himself as agent—If an agent lends the 
money of his principal without authority, and takes a promissory note for 
it payable to himself as agent, he may maintain an action on the note in 
his own name, unless it is shown that he has been in some way discharged 
from the liability thus incurred. 

Special plea of non est factum must be verified by affidavit—aA special plea, aver- 
ring facts which amount to nothing more than a denial of the execution of 
the note sued on in such a manner as to make it binding on the defendants, 
is bad on demurrer unless verified by affidavit. 

Plea which does not go as far as it professes is bad on demurrer.—In a suit against 
three, two of the defendants filed a special plea, commencing, “And the said 
D. and S., for separate plea in this behalf, by leave of the court pleaded, 
say actio non, because they say,’’ &c., and concluding,—“ and so the said D. 
and S. say, that as to them, the said note is void,” &c.: Held, that the plea 
was bad on demurrer, because it professed to answer the action, and to con- 
stitute a bar as to all the defendants, while it was good only as to two of 
them. 


APPEAL from the Circuit Court of Pickens. 
Tried before the Hon. Epmunp W. Pettus. 


AcTIon (under the Code) on a promissory note for $325, 
executed by Jesse W. Bryan, William H. Davis, and John 
M. Sprowl, dated January 2, 1854, and payable to “ Benja- 
min F. Wilson, noble-grand of Porter Lodge No. 16, I. 0. 0. 
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F.”, on the first day of January, 1855. The summons and 
original complaint were in the name of “Tandy P. Duncan, 
noble-grand of Porter Lodge No. 16, of the Independent Or- 
der of Odd Fellows, in Carrollton, Alabama”, who was alleged 
to be the successor in said office of said Benjamin F. Wilson ; 
but a demurrer being sustained to said original complaint, 
and leave given to the plaintiff to amend his complaint, a 
new complaint was filed in the name of said Wilson. 

The defendants pleaded seven pleas, of which the first was 
the general issue, and the others were as follows :— 

“2, That plaintiff is not the party really interested in said 
note mentioned in said complaint; and this they are ready 
to verify,” &. 

“3. That said note was given for money belonging to the 
widows and orphans’ fund of Porter Lodge No. 16, of the In- 
dependent Order of Odd Fellows, which money was lent by 
the noble-grand of said lodge to said defendant Jesse W. 
Bryan, without authority so to do, and contrary to the consti- 
tution and by-laws of said lodge; and this they are ready to 
verify,” &e. 

“4. That said Jesse W. Bryan was indebted to the widows 
and orphans’ fund of said lodge, in said county, by note for 
the sum of $200; that said lodge authorized its secretary to 
take a new note for said debt, upon the payment of the inter- 
est thereon by said Bryan; that said secretary, without any 
authority, included in said note the further sum of $125, 
which the said Bryan, as treasurer of said lodge, was in- 
debted thereto, on account of said fund; that by the consti- 
tution and by-laws of said lodge, of force at the time, the said 
secretary was not authorized to take anew note for said $200, 
and at the time said note sued on was taken, said widows and 
orphans’ fund was under the exclusive control and manage- 
ment of a committee, appointed by said lodge, who alone were 
authorized to lend said fund, and to take a new note therefor ; 
and that said committee never received, nor authorized the 
receipt of, either of said notes, and never lent the money for 
which either was given ; and this they are ready to verify,” &. 

“5, That said note was given for a debt, or debts, due from 
said Jesse W. Bryan to said lodge, under a resolution of said 
lodge, authorizing its secretary to receive the same, subject to 
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the future action and approbation of said lodge; that said 
note was never delivered to, nor accepted by said lodge, nor 
was the receiying of the same by said secretary ever approved 
by said lodge, nor was there ever any action of said lodge, 
receiving said note, or accepting the same; and this they are 
ready to verify,” &c. 

“6. That said Jesse W. Bryan was indebted to said lodge, 
by note for the sum of $200, and as treasurer of said lodge 
in the sum of $125, upon his bond as such treasurer to said 
lodge; that said lodge passed a resolution, authorizing its 
secretary to extend said debt of 3200, if the said Bryan 
would pay the interest thereon, and give a new note with secu- 
rity, which new note was to be subject to the future action 
and approval of said lodge ; that the note sued on was given 
to extend said debt of $200, and said secretary included in it 
said sum of $125, without any authority so to do, which note, 
after being signed by said defendants, was delivered by said 
Bryan to said secretary; that said note has never been deliv- 
ered by said defendants, nor by said secretary, to said lodge, 
nor has said lodge ever accepted or had possession thereof, 
nor approved the same or the taking thereof; that said note 
of $200 against said Bryan is still held by said lodge, unsat- 
isfied and uncanceled ; that the liability of said Bryan, upon 
his said bond as treasurer of said lodge, for said sum of $125, 
still remains, and is unsatisfied and undischarged ; and that 
this action was not commenced by authority of said lodge; 
and this they are ready to verify,” &e. ; 

“7, And said defendants Wm. H. Davis and John M. 
Sprowl, for separate plea in tliis behalf, by leave of the court 
pleaded, say actio non, because they say that said Jesse W. 
Bryan, before the making of said note mentioned in said com- 
plaint, was indebted to said lodge in the sum of $325; that 
said note was given dor said debt of said Bryan, but does not 
express that such was the consideration thereof; and so the 
said Davis and Sprowl say, that said note, as to them, is void 
by the statute of frauds ; and this they are ready to verify,” &. 

The plaintiff demurred to all these special pleas, and as- 
signed the following grounds of demurrer to each :— 

To the second plea,—‘ 1st, because it does not allege or 
state any fact, nor aver that said note has been transferred, 
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nor aver to whom said note belongs, or who has an interest 
therein ; and, 2d, because said plea, in fact, is a plea in abate- 
ment, and is not sworn to.” . 

To the third plea,—‘ {st, because said plea is no answer to 
the complaint; 24, because it is immaterial to whom. said 
money belonged, or whether it was loaned by the plaintiff 
with or without the authority of said lodge; 3d, because there 
is no averment that said lodge had any corporate existence, 
or that said lodge had any authority to adopt a constitution 
or by-laws.” 

To the fourth plea,—‘* Ist, because there is no averment in 
said plea that said lodge has any corporate existence ; and, 
2d, because there is no averment that said lodge, or the com- 
mittee under whose control said widows and orphans’ fund 
is alleged to be, refused to accept the same, or dissented from 
the action of the secretary in that behalf.” 

To the fifth plea,—‘“ 1st, because there is no averment in 
said plea that said lodge ever disapproved the action of said 
secretary in taking and receiving said note ; 2d, because there 
is no averment that said secretary did not hold the note as 
the agent of said lodge, or that said lodge ever in any way 
dissented from the action of said secretary in that. hehalf.” 

To the sixth plea,—‘ Ist, because there is ng ‘ayerment that 
the secretary in any way accepted (exceeded ?) hig authority in 
taking said note sued on; 2d, because there jg no aygrment 
that said lodge in any way dissented from, or disapproved of, 
the action of its secretary in that behalf; 3d, because there is 
no averment that said secretary is not the agent of said lodge 
to hold said note; and, 4th, because there is no averment 
that said lodge claims or seeks to enforce the liability of said 
Jesse W. Bryan, either on said note for $200, or on his bond 
as treasurer.” . 

To the seventh plea,—* lst, because there is no averment 
that there was not any new consideration for said note; and, 
2d, because there is no averment that the time of payment 
was not extended.” 

The court sustained all the demurrers, and thereupon the 
defendants withdrew their first plea, and refused to plead 
over ; and judgment was accordingly rendered for the plaintff. 

The errors now assigned are, 1st, in allowing the complaint 
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to be amended by striking out the name of Duncan and in- 
serting the name of Wilson; and, 2d, in sustaining the de- 
murrers to the several pleas respectively. 


TuRNER REAvIS, for the appellants: 

1. The case of Leaird v. Moore, decided at the present 
term, settles beyond question that the court committed an 
error, in allowing Duncan’s name to be struck out as plaintiff, 
and Wilson’s to be substituted. In that case exception was 
taken to the allowance of the amendment, but in this none 
was taken. The fact, however, that no exception was taken, 
cannot make a difference between the two cases; for it is a 
rule, that whenever the court acts against a party, in invitum, 
and the record shows that the court erred in doing so, no 
exception is necessarv to enable the party injured to insist 
upon the error in this court.—Carter v. Pickard, 11 Ala. 673. 
In this case the court gave leave to amend, as part of the 
judgment on the demurrer, without being asked for leave. 
No exception to this erroneous judgment was necessary, ac- 
cording to the case cited ; and no exception being necessary, 
pleading to the amended complaint can no more cure the 
error tho jj did in the case of Leaird v. Moore. Allen v. 
Harper, 26 Ala; 686, is not like this case. In that case, there 
Was & trial and verdict, without objection to the want of a 
declarstion, qhe court did not, mero motu, act against the 
party, as it did jn this case. 

2. The second plea was a good plea in bar. No one but 
the party really interested had a right to sue on the note.— 
Code, § 2129. Under the general issue, at common law, the 
defendant had a right to show, that the plaintiff had no right 
to maintain the action.— Bryant v. Owen, 2 Stew. & Port. 134; 
1 Saund. on PI. & Evy. 142, 152 and 153, top pages. Under 
section 2237 of the Code, the defendant may plead specially 
any matter of defence. The case of Agee v. Medlock, 25 
Ala. 281, was upon an endorsed note, and was decided without 
reference to the provisions of the Code, above cited. This 
action is not upon an endorsed note. 

3. The third plea is good, as a plea of want of considera- 
tion. For, if the noble-grand had no authority to lend the 
money, the defendants were liable for it to the party to whom 
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it belonged ; and a recovery by the plaintiff, and a satisfac- 
tion of the judgment by the defendants, would not relieve 
them from the liability——Hunter v. Field, 20 Ohio R. 340; 
Sowles v. Sowles, 10 Verm. 181; Bryan v. Philpot, 3 Ired. 467. 

4. The fourth plea is good for the same reason ; and for 
the further reason, that as the secretary had no authority to 
include the $125 in the note, there was a want of considera- 
tion as to that amount. 

5. The fifth plea is good, because, until the lodge approved 
or accepted the note, the debt against Bryan still subsisted, 
and, consequently, there was no consideration for it, until 
such acceptance or approval. Indeed, the note could have 
no binding validity at all, until the lodge accepted it.—Crops 
v. Bealle, 5 Eng. Law & Eq. Rep. 408 ; Capps v. Smith, 3 
Scam. 177; Denniston v. Bacon, 10 Johns. BR. 198. 

6. The sixth plea is good, as a plea of want of considera- 
tion. The note being given to extend Bryan’s debt to the 
lodge, subject to the approval of the lodge, had no validity 
until it should be accepted by the lodge, and Bryan’s debt 
canceled. If the consideration is sufficient as to the $200, it 
is not as to the $125. Consequently, the plea is good as a 
plea of partial want, or failure of consideration. If Bryan’s 
debts to the lodge are still held against him, and the cancella- 
tion or extension of these debts be the intended consideration 
of the note, then there is no consideration at all,—especially 
as the note has never been accepted, nor acted upon, nor ap- 
proved by the lodge, in accordance with its own resolution. 
There can be no doubt that the sixth plea presents a good 
bar to the action.—See the authorities previously cited. 

7. The seventh plea is also good, under the new statute of 
frauds.— Code, § 1551. 


S. F. Hae, conéra: 

1. Pleading to the amended complaint, without saving any 
objection to its allowance, was a waiver of the irregularity, 
and the point cannot be raised here for the first time —Allen 
v. Harper, 26 Ala. 689; Henley v. Branch Bank at Mobile, 
16 ib. 557; Bancroft v. Stanton, 7 2b. 351. 

2. The second plea was bad on demurrer.—Agee & Agee 
v. Medlock, 25 Ala. 283. 
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3. The third, fourth, lifth, and sixth pleas were all defee- 
tive for the causes assigned in the demurrers. None of them 
show a failure of the consideration of the note sued on. 

4. The seventh plea does not present a case within the 
statute of frauds.—-Code, § 1551. 


RICE, J.—The right of the appellants to revise the action 
of the court below, in allowing the amendment of the com- 
plaint, was waived by their filing pleas to the amended 
complaint, without making any objection to the leave to amend, 
or to the amendment itself. Such points cannot be raised for 
the first time in this court, but must be made in the primary 
court, and presented by exception duly taken; as was done 
in Leaird v. Moore, decided at the present term. 

Until the Code went into effect, the general rule was ob- 
served, that an action for the breach of a contract must be 
brought in the name of the person having the /ega/ interest in 
it.—Fortune v. Brazier, 16 Ala. 791. 

But section 2129 of the Code provides, that “ Every action 
founded upon a promissory note, bond, or other contract, 
express or implied, for éhe payment of money, must be prose- 
cuted in the name of the party real/y interested, whether he 
have the legal title or not,” &e. 

Before the Code took efiect, a plea by the makers of a 
promissory note, in a suit thereon by the payee, that “the 
plaintiff is not the party really interested in said note”, would 
have been held bad on demurrer.—Bancroft v. Paine, 15 Ala. 
834. But under the section of the Code above cited, we are 
constrained to hold that such a pica is good in bar, even ina 
suit brought in the name of ¢he payce of a promissory note. 

We deem it just to say, that when the payee takes issue on 
such plea, the mere iniroduction of the note as evidence will 
make out a prima jacie case for him; for where a note is 
payable to the plaintiff, it isan admission that he is entitled 
to receive the amount thereof.—Grigsby v. Nance, 3 Ala. 347. 

An agent may have a special interest or property in a 
promissory note given to him for money of his principal, 
which he has lent without authority; and whenever he has 
such interest or property in such note, he may sue upon it.— 
Tompkies v. Reynolds, 17 Ala. 109. 
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The general rule, that an agent shall not sue on contracts 
made by him in the name and on the behalf of his principal, 
is admitted. But there are several classes of cases, where 
the agent acquires personal rights, and may maintain an ac- 
tion upon the contract in his own name, without any distinc- 
tion, whether his principal is, or is not, entitled also to simi- 
lar rights and remedies on the same contract. One of these 
classes is, where the promise is in writing, and made to the 
agent by name, as well as description of office. Another class 
is, where the agent has made a contract, in the subject-matter 
of which he has a special interest or property, whether he 
professed at the time to be acting for himself or not.—Story 
on Agency, § 393; Fortune v. Brazier, 10 Ala. 791; Bancroft 
vy. Paine, 15 i. 834; Nabors v. Shippey, 15 2. 293. 

In Tompkies v. Reynolds, 17 Ala. 109, it was held, that if 
an executor or administrator lends the money or choses in ac- 
tion of the estate, without authority to do so, it is a conversion 
for which he becomes personally liable, and he may in such 
case sué on the written contract in his own name, ndtwith- 
standing he has resigned or been removed from the adminis- 
tration, unless it be shown that he has in some way been dis- 
charged from the liability thus incurred. It was further held, 
that those representing the estate had the right (if they elected 
so to do) to interpose, in a proper manner, to arrest the pay- 
ment to the removed executor, and claim the contract as a 
portion of the estate. 

In Sorrelle v. Elmes, 6 Ala. 706, it was held, that pleas 
- which amount to nothing more than a denial of an execution 
of the note sued on, in such @ manacr as to be binding on the 
defendant, sre bad, unless they are verified by the affidavit 
required by the siatute. 

The picas in this case are not verified by any affidavit. There 
is no averment in any of them, that the plaintiff has been dis- 
charged from the liability which he may have incurred in 
consequence of acting without authority, as alleged in some 
of the pleas. It is not shown or averred that his action has 
been repudiated by the lodge, or that his authority has been 
revoked by it, or that it has refused to approve of his conduct 
in taking the note sued on. It is not averred in the third, 
fourth, fifth, sixth or seventh plea, that the plaintiff has no 
interest in the noie. 
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We think thé” principles on which the cases Of Tomkies y. 
Reynolds and Sorrelle v. Elmes, above cited, were decided, 
may well be applied to the present case; and that under the 
application of these principles, the third, fourth, fifth and 
sixth pleas are bad.—Fletcher v. Edson, 8 Vermont R. 294. 

The seventh plea is bad, because it does not constitute a 
defence to the extent to which it professes to go. It professes 
and undertakes to answer the uction, and to constitute a bar 
as to all the defendants; but in truth it makes no answer as to 
one of the defendants.—Deshler v. Hodges, 3 Ala. 509. 

We do not wish to be understood as deciding that there is 
no other valid objection to the third, fourth, fifth, sixth and 
seventh pleas, than we have above specified. Without exam- 
ining any other objections to them than those above shown, 
we decide that they are bad, and that the court below did not 
err in sustaining the demurrers to them. 

For the error in sustaining the demurrer to the second plea, 
the judgment is reversed, and the cause remanded. 





HISCOX vs. HENDREE. 


[ASSUMPSIT ON PROMISSORY NOTE BY ENDORSEE AGAINST MAKER—POINTS OF 
PRACTICE CONCERNING EVIDENCE. ] 


1. Provisions of Code affecting testimony do not apply to causes pending when it took 
effect—The eftect of the exception contained in section 12 is, to exempt 
causes pending when the Code went into operation—to-wit, January 17, 
1853—from the operation of its provisions aflecting testimony ; therefore, 
in such a case, the transferror of the instrument sued on, though declared 
by section 2290 an incompetent witness for his transferree, may still be ren- 
dered compcient by a release. 

2. When interested witness cannot prove his cwn release—Tf the interest of a witness 
appears on the face of the note in suit, and objection to his competency on 
that ground is made before filing cross-interrogatories, he is incompetent 
to prove his own release. 

3. Motion to admit or exclude evidence, of which part is legal and part illegal, may be 
either sustained or overruled. —Plaintifi havivg eflered a deposition in evidence 
defendant moved to exclude the answer to the third interrogatory, which 
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contained some legal and some illegal evidence ; “ and thereupon the court 
excluded all and every part of said evidence from the jury, and plaintiff ex- 
cepted”: Held, that the action of the court was not erroneous. 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Assumpsit by William H. Hiscox against John Hendree, 
on two promissory notes, each for $325, dated January Ist, 
1851, payable six and twelve months after date to the order 
of G. D. Hiscox, and by him endorsed to plaintiff. On the 
trial, after the plaintiff had read his notes in evidence, the 
defendant introduced evidence tending to show that said 
notes were given in part payment of a philosophical apparatus 
for which he had contracted with said G. D. Hiscox by letter 
at the price of $1300; that the balance of the purchase mo- 
ney was paid in cash ; and that the apparatus was not worth 
more than the amount of said cash payment. The plaintiff 
then offered in evidence the deposition of said G. D. Hiscox, 
which had been taken on interrogatories and cross-interroga- 
tories; and it appeared that the defendant, at the time of 
filing his cross-interrogatories, objected to the examination 
of the witness for plaintiff, on the ground that he was inter- 
ested in the event of the suit, aud gave written notice that 
he would move to suppress his deposition at the trial for this 
reason. The defendant now objected to the reading of the 
deposition on that ground; and the plaintiff thereupon of- 
fered to show that the witness was released from all liability 
upon said notes before he was sworn, and for this purpose 
read to the court the answer of the witness to the second in- 
terrogatory, in which he stated that he had been released by 
the plaintiff, and appended the release as an exhibit to his 
answer. “After the reading of said release to the court, the 
plaintiff again offered to read said testimony to the jury ; 
which was objected to by the defendant ; and the court ex- 
cluded said testimony from the jury, and all and every part 
of it, and the plaintiff excepted. 

“The plaintiff then offered to read the testimony of James 
R. Chilton, which testimony was taken on interrogatories in 
the city of New York.” This witness, in answer to the third 
interrogatory, describes the apparatus sold by said G. D. 
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Hiscox to the defendant, and states what Hiscox told him was 
the price of it. “The defendant moved to exclude the answer 
of said witness to the third interrogatory ; and thereupon the 
court excluded all and every part of said testimony from the 
jury, and plaintiff excepted.” 

These two rulings of the court are now assigned for error. 








Wm. M. Byrp, for the appellant : 

I. The deposition of Hiscox ought not to have been ruled 
out. This action was commenced before the Code went into 
operation, and therefore, by force of section 12, it is not 
affected by section 2290. The question of the competency 
of this witness, therefore, must be tested by the rules of the 
common law. In a suit by the endorsee of a promissory note 
against the maker, the payee and endorser was a compe- 
tent witness to impeach the consideration, and he should 
therefore be competent to sustain it.—State Bank v. Seawell, 
18 Ala. 616. But, admitting that, at common law, he was 
incompetent for this purpose by reason of interest; yet, in 
this case, he had been released, and this was sufficiently 
shown to have authorized the admission of his deposition, 
because,— 

1. The defendant examined him as to the release, and is 
not allowed, after doing so, to object to his competency to 
prove it. 

2. For the further reason, that the only evidence of the 
identity of the witness with the payee, was his own deposi- 
tion; and if he was competent to prove that fact, he was also 
competent to prove his release. 

3» For the further reason, that the witness, being released 
as to one of the notes by the failure of the plaintiff to sue to 
the first court, was, to the extent of the amount of that note, 
competent to prove the consideration. 

4. The original release was appended to the deposition, and 
certified by the commissioner. The plaintiff had the deposi- 
tion of the witness regularly taken, and offered the release as 
his own act on the trial; which was su‘ticient to estop him 
from afterwards denying it. These facts are sufficient to 
raise a legal presumption of the execution of the release be- 
fore the taking of the deposition.—2 Story’s R. 16, 42; 8 
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Term R. 303; 10 Johns. 381; 9 C. & P. 235; 8 Shep. 494 ; 
13 Conn. 319; 1 Greenl. 536; 22 Ala. 269. 

5. The defendant allowed the evidence of the witness as to 
the release, and also the release, to be read without objection ; 
and if these were sufficient to remove the objection to the 
competency of the witness, the deposition ought not to have 
been excluded. 

6. All that is necessary to be done, in such a case, is to 
furnish the court with sufficient evidence to raise a legal pre- 
sumption of the genuineness of the release; and this was 
done. The court, therefore, should not have excluded the 
deposition.—1 Greenl. Ev. $$ 423, 425 ; Herndon v. Givens, 
16 Ala. 261; Carlisle v. Russell, 1 C. & P. 234; i. 197; 
Dent v. Portwood, 17 Ala. 242. 

II. The court erred, also, in excluding “all and every 
part of” the testimony of Chilton—that is, not only the an- 
swer to the third interrogatory, but the entire deposition, and 
every part of it; thereby, in effect, passing upon every part 
of it in advance, and anticipating any offer on the part of the 
plaintiff of a portion of it only. To have offered any portion 
of the deposition, after “ every part” of it had been thus ex- 
cluded, would have been a violation of the courtesy which is 
due from the bar to the court, if not a contempt of court. By 
failing to object to any other portion of the testimony, the 
defendant conceded its admissibility ; and therefore the court 
erred in excluding it-—Bartol v. Calvert, 21 Ala. 46. Many 
decisions of this court hold, that the court below ruled prop- 
erly, in not sustaining an objection when a part of the evi- 
dence was admissible—Rowland v. Ladiga, 21 Ala. 31; 
Litchfield v. Falconer, 2 7). 280; Hatchett v. Gibson, 13 7. 
597; Melton v. Troutman, 15 7b. 535; Allen v. Smith, 22 2. 
416 ; Newton v. Jackson, 23 i). 335. But no one of these 
cases decides, that it is a matter in the discretion of the court 
to exclude the whole or “ every part” of the testimony. The 
dictum, therefore, in Gibson v. Hatchett & Bro., 24 Ala. 201, 
cannot be sustained. The true distinction seems to be this: 
If testimony is offered, of which a part only is admissible, and 
a genéral objection is made to its admission, the court may 
either overrule the objection, or it may sift the evidence and 
exclude the illegal part ; and this is within the discretion of 
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the court, and will not be reviewed on error. But, on the 
other hand, this rule certainly does not authorize the court 
to exclude “every part” of the testimony offered, when an 
objection is only made to an answer to one interrogatory. 


Wu. M. Murpny, contra, contended, Ist, that the deposition 
of Hiscox was properly excluded under the authority of Dent 
v. Portwood, 17 Ala. 242; and, 2d, that the testimony of the 
witness Chilton was correctly suppressed, because a part of 
it was illegal, while the whole deposition was offered to- 
gether. 


CHILTON, C. J.—1. If the rules prescribed by the Code, 
as affecting the testimony in causes, are to be applied to cases 
which were pending before the 17th January, 1853, when the 
Code went into operation, then it is clear, that by section 
2290, G. D. Hiscox, the transferror of the note sued on, is not 
a competent witness for the transferree, to sustain the cause of 
action ; the matter in controversy exceeding three hundred 
dollars.—See section 2313. 

But section 12 expressly declares, that “ No action, or pro- 
ceeding, commenced before the adoption of this Code, is 
affected by its provisions.” When the action was brought, 
G. D. Hiscox, upon being released by the plaintiff, the trans- 
ferree of the demand sued for, was a competent witness ; and, 
to allow the provisions of the Code to disqualify him, might 
very seriously affect the plaintiff’s right of recovery, nay. 
prevent his recovery. We think, the only saferule by which 
to be governed, is, to make the exception contained in the 
12th section of the Code general, and to hold that actions 
commenced before the adoption of the Code are to be gov- 
erned by the old law, and those commenced since by the law 
as prescribed by the Code. Of course, this is confined to 
proceedings had in the court in reference to particular causes, 
and not to such as relate to the organization of the court for 
the trial of causes indiscriminately. This was the evident 
meaning of the legislature, and furnishes « plain and simple 
rule, easy of application, and one which cannot be well mis- 
taken ; whereas, to depart from it, and make portions of the 
Code apply to such proceedings, and exempt other portions, 
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would lead to great confusion and embarrassment, as well as 
give rise to much litigation consequent upon the uncertainty 
which would be introduced. 

2. It appears upon the face of the papers sued on, that G. 
D. Hiscox is the endorser, through whom the plaintiff derives 
his title, and he is prima facie an interested witness, When 
interrogatories were filed by the plaintiff to take his deposi- 
tion, the defendant’s counsel promptly objected to his exam- 
ination, on the ground of his interest, and examined him on 
cross-interrogatories, subject to that objection ; and a notice 
was then filed that he should move to suppress the deposition, 
for that reason, on the hearing of the cause. The plaintiff 
then proceeded to propound a question to him, to prove his 
interest, and that he was released. The witness testified to 
his interest formerly ; but stated that the plaintiff had re- 
leased him, and that he then had no interest. He produced 
what he called the release, which exempts him from all lia- 
bility on two notes of three hundred and twenty-five dol- 
lars each, payable by J. Hendree, Selma, Ala., six ang twelve 
months after date. The interest of the witness appearing, 
and being duly presented by the objection on the part of the 
counsel for the defendant, the witness was no more competent 
to disprove his interest, or to prove his release, than any other 
fact in the case. The case of Dent v. Portwood, 17 Ala. 
242, shows very clearly that the court properly excluded 
the testimony. 

3. As respects the testimony of James R. Chilton: It was 
taken by deposition, and the bill of exceptions says the plaintiff 
offered to read it to the jury. The defendant objected to the 
answer to the third interrogatory, a part of which is legal and 
a part illegal ; “thereupon the court excluded all and every 
part of said testimony from the jury.” My brethren are of opin- 
ion, that the plaintiff must be regarded as offering the whole of 
Chilton’s deposition, and a portion of it being illegal, the 
court might properly have rejected it as a whole, and thus 
have cast on the plaintiff the duty of sifting the proof, and 
separating the legal portions from the illegal; and so they 
hold, that whether the exclusion of the court, as stated in the 
bill of exceptions, extended to the whole deposition, or only 
to the answer of the witness to the third interrogatory, which 
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also included some illegal testimony, it was proper, since the 
court, being justified in excluding the whole, cannot be put in 
error by the exclusion of a part. For my own part, I think 
the record shows that the court acted upon the motion of the 
defendant, which went to the answer to the third interroga- 
tory, which motion raised no objection to other portions of 
the testimony ; and as the deposition consisted of several dis- 
tinct portions, I do not think it the correct practice for the 
court, upon an objection to an isolated portion, to group the 
whole and exclude the whole. As, however, this involves a 
mere matter of practice, I yield to the opinion of the ma- 
jority. 
Judgment affirmed. 





DAVID vs. DAVID. 


[BILL FOR DIVORCE BY WIFE ON THE GROUND OF CRUELTY. ] 


-_ 


. Acts of cruelty proved but not alleged no ground for decree—Specific acts of cru- 
elty which are established by the evidence, but not charged in the bill, can- 
not be made the foundation for a decree, although the court may well con- 
sider and give weight to them as tending to explain and corroborate other 
acts specifically alleged in the bill. 

2. Substance of charge only need be proved.—The particular act of violence charged 
in the bill must be substantially proved, but it is not necessary that all the 
non-essential circumstances attending it should be proved precisely as al- 
leged ; thus, where the wife charged in her bill that her husband struck 
her several times with a stick, choked her down, and drew his knife and 
threatened to cut her throat, while the evidence was that he choked her, 
struck her with a whip, and pulled her hair—heid no material variance. 

. What is cruelty on the part of husband—Cruelty, where it does not affect life, 
limb, or health, is frequently a relative term, whose meaning must be de- 
termined by the particular circumstances of cach case: between persons of 
education, refinement, and delicacy, the slightest blow in anger might be 
cruelty, while between persons of a different character and walk in life, it 
might not mar to any great extent their conjugal relations, nor materially 
interfere with their happiness. 

4. How affected by provocation on part of wife—If the evidence shows that the wife, 

by her own misconduct, has brought upon herself the ill-treatment of which 

she complains, and which is not wholly disproportioned to the provocation, 
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she is required to make out a much stronger case for relief than when her 
own conduct has been entirely blameless; and on this ground a divorce was 
refused in this case. 

5. Costs.—The bill having been dismissed, and a divorce refused, on the ground 
that both parties were in fault, the costs were equally divided. 


APPEAL from the Chancery Court at Wetumpka. 
Heard before the Hon. James B. Cuarx. 


Tuis bill was filed by Mrs. Milly David against her hus- 
band, Henry P. David, seeking a divorce on the ground of 
cruel and inhuman treatment. The chancellor granted the 
divorce, and his decree is now assigned for error. 


ELmore & YANCEY, for the appellant. 
Nat. Harris, contra. 


GOLDTHWAITE, J.—This was a suit brought by Mrs. 
David against her husband to obtain a divorce, on the ground 
of cruel treatment. The bill contains several specific allega- 
tions of cruel treatment, commencing in 1844, and continuing 
into 1847, when she separated from him, It is unnecessary 
to refer particularly to any of the specific allegations, which 
are stated as having occurred before the years 1846 or 1847, 
as there is no evidence to sustain them. It is charged, how- 
ever, that in 1846, or 1847, he struck her several blows with 
a stick, and choked her; and this charge is, we think, sub- 
stantially made out by the testimony. ‘There are other acts 
of violence of a similar character which are also proved, but 
a court would not be authorized to grant a divorce upon acts 
of cruelty which were not specifically alleged. The law, itis 
true, very properly allows the court to consider and give 
weight to matters which are not pleaded, as tending to explain 
and corroborate those which are; but they cannot be the 
foundation, or only ground, for a divorce.—Whisper v. Whis- 
per, 4 Barb. 217. 

It is urged, however, on the part of the appellant, that none 
of the specific allegations of cruelty are established, and for 
that reason the case made by the complainant is not the same 
as that which is made by the bill. It is certainly true that 
the testimony does not prove the particular act of violence, 








| 
| 
| 





224 ALABAMA. 


David v. David. 





which we think is substantially proved, precisely as it is stated 
in the bill; but this is not necessary. All the circumstances 
which conduce to establish the charge need not be stated, 
nor, if stated, are they required to be proved unless they are 
essential. The strictest application of the rule does not re- 
quire that more than the substance of the issue should be 
proved ; and if the specification was that the defendant beat 
the complainant severely with a stick, while the evidence 
showed that it was done with a whip, the variance would be 
altogether immaterial. So, if the charge was that the vio- 
lence was inflicted in different modes, only one of which was 
established, it would be enough; for the substance of the 
charge is, that the particular violence offered amounted to 
cruelty, and the charge is supported by showing any violence 
of a like kind which could be regarded as cruel within the 
meaning of the statute-—Clay’s Dig. 170,§ 3. To hold other- 
wise, would be to make the rule of pleading more stringent 
in this class of cases, than it is at law, even in cases of felony. 
Wordle’s case, 2 East’s P. C. 785; Page’s case, 2b.; John- 
son’s case, ib. 786; 7b. 341. Here, one of the charges made 
by the complainant is, that the defendant struck her several 
times with a stick, choked her down, drew his knife, and 
threatened to cut her throat; and the evidence is, that he 
choked her, struck her with the whip he used for the correc- 
tion of the negroes, and pulled herhair. The trifling discrep- 
ancies between the charge and the proof amount to nothing, 
and we regard the act of violence as proved sufficient to sus- 
tain the act which is charged, and should be of opinion that 
this act, taken in connection with other facts which are 
established, would, under ordinary circumstances, warrant a 
divorce. We say, under ordinary circumstances this would be 
the case, for the reason, that it is not every instance of harsh, 
or even unmanly violence, which would necessarily give to 
the wife aright to adivorce. There are, of course, some acts 
of violence, such as involve danger to life, limb, or health— 
acts which render it absolutely necessary for the safety of the 
wife that she should be separated from the husband; and 
when conduct of this character is proved, it admits of no pal- 
liation or excuse, if intentionally done. But every species of 
violence is not of this character. Cruelty is frequently a 


























JUNE TERM, 1855. 225 


~~ David v. David. 





term of relative meaning. Between persons of education, 
refinement, and delicacy, the slightest blow in anger might be 
cruelty ; while between persons of a different character and 
walk in life, blows might occasionally pass without marring 
to any great extent their conjugal relations, or materially 
interfering with their happiness. We can lay down no cer- 
tain rule, as to what violence will amount to cruelty, where 
it does not affect life, limb, or health. Each case must depend 
on its particular circumstances. The doctrine, too, of recrim- 
ination applies to cases of this character ; and the rule estab- 
lished by the authorities is, that where the wife has brought 
upon herself the ill treatment of which she complains by her 
own misconduct, and it is not wholly out of proportion to the 
offence, or without any excuse when considered with reference 
to the provocation, before the court will lend an ear to her 
complaints, she must at least attempt to remedy the evil by a 
reformation of her own conduct. If, by a gross violation of 
her duties as a wife, she has provoked the husband to go fur- 
ther even than he should have gone, the blame in a great 
measure rests with herself, and it would require a much 
stronger case to authorize a divorce, than if her conduct had 
been blameless. Were it otherwise, the wife would have no- 
thing to do but to aggravate her husband beyond endurance, 
and then complain of the treatment of which she alone was 
the cause. The way of reform is‘open to her, and if after- 
wards the husband is guilty of cruelty, the court will inter- 
pose in her behalf.—Waring v. Waring, 1 En. Ee. R. 211; 
Best v. Best, 2 7b. 158, 163; Moulton v. Moulton, 2 Barb. 
Ch. R. 309; Poor v. Poor, 8 N. H. 307. 

In making an application of the principles to which we 
have adverted to the facts of the present case, we do not con- 
sider it necessary to go into the evidence in detail. The 
parties were married in 1843, and appear to have got along 
together tolerably until 1846,—at least we find her admit- 
ting, in 1845, that he had up to that time treated her kindly 
and affectionately, and that but for her children there would 
be no difficulty. In the year 1846, we have the first evidence 
of misconduct on her part, in the abuse of J. S. David and her 
husband, when the former visited the house for the purpose 
of purchasing a negro. We know that females are sometimes 
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apt to have views of their own as to the rights of their hus- 
bands over property which they bring them, and we do not 
deny that, generally speaking, it is proper and right to con- 
sult them as to the disposition of such property ; but it is, to 
say the least of it, highly unbecoming in a female to abuse a 
visitor, who comes to the house on a matter of business with 
her husband. In December of that year, or early in 1847, 
we have evidence of a still more unbecoming (not to say out- 
rageous) exhibition of temper on her part, apparently with- 
out the least cause or provocation. We allude to her inter- 
ruption of family worship—her abuse of the divine, who was 
@ visitor at the house, engaged in the performance of the ser- 
vice, and the verbal castigation which she inflicted on her 
husband, who exercised a degree of forbearance, at least in 
the presence of strangers, which she did not always exhibit. 
We pass over the fact, satisfactorily established by the same 
witness—who is not connected with either of the parties, was 
an inmate of the family for three months, and lived near them 
for nine months—that her general treatment of her husband 
was harsh and unkind ; that in the presence of third persons 
she was in the habit of bestowing on him the epithets of 
“ tallow-faced devil”, “ poor scamp”, “ worth nothing”, “liar”, 
&c.; and that sometimes, when there was company at the 
house, she would sit at table without speaking to the appel- 
lant, and refuse to help his plate. Then there is the scene 
which occurred in the presence of the witness Pearson, 
which is detailed by him with great fullness, and which, we 
might have been inclined to think, was a little exaggerated, 
were we not in some measure prepared for it by the evidence 
of the other witness, and the attack on the preachers. From 
what she said to this witness, the only just inference is, that 
the parties had been quarreling in the morning, and the ap. 
pellant, either for the purpose of alarming his wife, or actu- 
ally with the view of ridding himseif of his troubles, attempted 
to drink off the contents of a vial of poison, which stood on 
the sideboard. She tried to prevent him, and in the scuffle 
the vial was broken ; and the husband, his design to make 
way with himself in that mode being frustrated, went off, 
threatening to hang himself. Mrs. David testified by her 
tears and confessions her compunction for driving him to this 
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extremity ; but on seeing him ride up to the gate, her feelings 
underwent a most sudden change, and she exclaimed, “ There 
he is coming; I knew he was’nt going to hang himself—I 
wish to God he had!” and then announced her intention of 
giving him “a blessing”, which promise she fulfilled by lav- 
ishing on him, according to the testimony of the witness, the 
most unmeasured and intemperate abuse, in language which, 
if not absolutely indecent, was at least low and profane—such 
as no female who had any respect for herself should have 
uttered. Conduct of this kind requires no comment. It may 
be that it was owing to the natural violence of a temper ag- 
gravated, as some of the witnesses seem to think, by an indul- 
gence in the use of ardent spirits, though we do not regard 
the evidence on this point as satisfactory; but, if such was 
the case, it is no palliation. There may, as we have intima- 
ted, be cases where the offer of personal violence to a female 
might properly be regarded as an act of barbarous and un- 
manly cruelty ; but we must discriminate—we mist not be so 
unjust as to put all of the sex on the same level ; and if a wo- 
man chooses to unsex herself, and forget that she is a female, 
she should not complain if others do not always remember it. 
The conclusion which a careful examination of the testimony 
has made upon our mind, is that the appellee was a woman 
of the most violent and aggravating temper, which she takes 
no pains to control, and entirely wanting in that refinement 
and delicacy of feeling which would cause her to measure the 
cruelty of a blow from her husband by any other standard 
than the bodily pain it occasioned. We think, too, the evi- 
dence establishes that the ill treatment she has received has 
been owing mainly to her own misconduct. A woman who 
is in the habit of cursing her husband, bestowing upon him 
in public the most degrading epithets, and grossly insulting 
his friends when they come to his house, does not occupy a 
very favorable position in a court of equity, when seeking to 
be relieved from a contract, the duties of which she has thus 
violated ; and as the principal act of ill treatment is proved 
to have originated in a quarrel, the particulars of which the 
evidence does not disclose, but in which it is reasonable to 
suppose she acted in accordance with her temper and habits ; 
and as no serious injury appears to have been contemplated, 
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or resulted, we cannot, under all the circumstances, consider 
her as entitled to a divorce. 

We would not, however, be understood as defending, or 
even excusing, the conduct of the appellant. That he may 
have been greatly provoked and irritated, we do not doubt ; 
but from the testimony we are strongly inclined to the opin- 
ion, that the property of the appellee was the principal in- 
ducement to the marriage on his part. At all events, it is 
certain that his conduct was not free from blame. While he 
gave the most indubitable proofs of being able to control his 
temper in the presence of third persons, he did not in private 
always exercise that degree of forbearance and meekness 
which became him as a man dealing with the mother of grown 
children, and as a professor of a christian church. The fault 
of the-wife, in the use of the most irritating language, al- 
though it may prevent her from succeeding in a suit for a 
divorce, is no excuse for the infliction of personal violence of 
the character which the evidence shows was used in the pres- 
ent case. 

Under the influence of the views we have expressed, the 
decree of the chancellor must be reversed, and a decree here 
rendered dismissing the bill; but the costs in this court and 
the court below must be divided—one-half to be paid by 


each party. 





FIREMEN’S INSURANCE COMPANY OF MOBILE 
vs. 


COCHRAN & CO. 


[TROVER FOR CERTAIN BILLS OF EXCHANGE AND PROMISSORY NOTES, WHICH DE- 
FENDANTS RECEIVED, BY UNAUTHORIZED TRANSFER, FROM PLAINTIFF'S SECRETARY. ] 


1. Pleading—Demurrer to several pleas, of which ove is good, may be overruled.— 
Where a demurrer to several pleas, each going to the whole declaration, is 
overruled, and the plaintiff declines to reply, the judgment on the demurrer 
will not be reversed on error if any one of the pleas is good. 

2. Transfer of bills and notes by unauthorized person is a conversion —The unau- 
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thorized transfer, by the secretary of an incorporated insurance company, of 
promissory notes and bills of exchange belonging to the company, is a con- 
version for which trover may be maintained. 

3. Conversion waived by subsequent ratification of transfer—Such a conversion may 
be waived by a subsequent ratification by the company of the transaction, 
with full knowledge of all the facts; and the ratification may be either ex- 
press or implied. 

4, Ratification implied from bringing assumpsit against secretary, and taking judgment 
against transferree as garnishee-—If the plaintiff, with full knowledge of the 
tort, brings assumpsit against its secretary for the amount of the bills and 
notes, summons the transferree by process of garnishment, takes judgment 
against him for the balance of indebtedness admitted by the answer on ac- 
count of the bills and notes, and coerces satisfaction of the judgment—this 
will be held a confirmation of the transaction, and will estop the company 
from afterwards bringing trover against the transferree. 

. Single cause of action cannot be split up into several—aA single cause of action 
cannot be split up or divided into several; and this rule applies as well 
when the entire cause of action cannot, as when it can be recovered in the 
first action. 


or 


APPEAL from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 


TROVER by the appellant against S. W. & S. G. Cochran & 
Co., to recover the value of certain bills of exchange and 
promissory notes, amounting in all to near $20,000. The de- 
fendants pleaded the general issue, together with several 
special pleas, which are as follows :— 

“2. That on the 28th December, 1850, plaintiff sued one 
Rufus Greene, who before that time had been the secretary 
of said insurance company, in assumpsit, in the said City 
Court of Mobile, for and on account (among other things) of 
said identical matters embraced in this suit—to-wit, for the 
amount of said bills and notes for the conversion of which 
this suit is brought; which said suit was begun, conducted, 
and carried to judgment, as hereinafter set forth, on the 
ground that said Greene had become indebted to plaintiff by 
reason of his having, as secretary of said company, converted 
said bills and notes to his own use, and disposed of them to 
these defendants. And defendants further allege, that pend- 
ing said suit, and ancillary thereto, plaintiff sued out an 
attachment against said Greene, and various branch attach- 
ments, and garnisheed (among others) these defendants, S. G. 
& S. W. Cochran, and also John R. Blocker, John G. Gra- 
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ham, and Jarvis Turner, to appear and answer what they 
were indebted to said Greene, what effects of his they had, 
&c.; whereupon such proceedings were had, that in said City 
Court, and on the Ist July, 1851, plaintiff recovered of said 
Greene, in said suit, the sum of $95,000, and costs ; which 
said judgment covered and was for the full amount of the 
said bills and notes sued for in this action, and which suit and 
proceedings and recovery were on the ground and because 
the said Greene, as secretary of said company, had embezzled, 
used, and passed off said bills and notes, and thereby became, 
on the plaintiff’s election, its debtor ; and further, under the 
garnishment against these defendants before mentioned, these 
defendants answered, that they were indebted to said Greene 
in the sum of $4280 95; the truth of which answer the plain- 
tiff contested, by the oath of Wm. Dunn, the president of said 
company, whereupon an issue was fermed to try the truth of 
the same ; and afterwards the plaintiff took judgment against 
these defendants, 8S. G. & 8. W. Cochran, for the amount of 
their answer aforesaid, with interest from the 1st February, 
1850, for the collection of which plaintiff sued out execution, 
and which they compulsorily by said execution collected of 
said defendants, in part satisfaction of said judgment against 
said Greene. And defendants further allege, that by said 
garnishment against said Blocker, plaintiff recovered judg- 
ment against said Blocker for $150, which it collected in part 
payment of said judgment against said Greene; that said 
Jarvis Turner answered to the garnishment against him that 
he had in his hands a large amount of property of said Greene, 
whereupon plaintiff took judgment against him for the same, 
with order of sale of the property, in payment of said judg- 
ment against said Greene, and which property has been so 
sold, and has realized a large sum of money, which plaintiff 
has received on said judgment against said Greene; that 
under the garnishment against said Graham, plaintiff recov- 
ered judgment against him, for the sum of $649 91, which it 
has collected in part payment of said judgment against said 
Greene. And defendants further show, that plaintiff after- 
wards further sought to enforce said judgment against Greene, 
by a further motion before said court against this defendant, 
S. W. Cochran, on his answer to special interrogatories put 



































JUNE TERM, 1855. 231 


Firemen’s Insurance Co. v. Cochran & Co. 











by plaintiff to him, as garnishee as aforesaid ; which motion 
was refused. And defendants further allege, that said plain- 
tiff, in further payment of said judgment against Greene, re- 
covered of said Greene the sum of $36,318 14, in part pay- 
ment of said judgment, and further took from said Greene a 
conveyance to said Dunn, for plaintiff, for a large amount of 
valuable property, to satisfy said debt of Greene’s to plaintiff, 
made a debt by plaintiff’s election; and further to satisfy 
said judgment, said Dunn is prosecuting in the Circuit Court 
of Mobile, for said plaintiff, against one Thomas MeMillan, 
an action of detinue for a large amount of valuable property, 
which plaintiff insists it has a right to recover and apply to 
said judgment against said Greene. Wherefore, by reason of 
said acts and proceedings, defendants say, that plaintiff has 
waived the tort for the conversion of said bills and notes, and 
is barred and precluded from maintaining their action of tro- 
ver against these defendants.” 

“3. Same as second plea, with an express allegation that 
said proceedings were had and prosecuted with the knowledge 
of the tort by Greene.” 

“4, Same as second plea, with the additional allegation 
that the answer of cefendants, as garnishees, showed that they 
were indebted to said Greene, in the sum of $739 95, on ac- 
count of bills receivable ; and that the same constituted part 
of the amount, and appeared on the answer filed to constitute 
a part, of defendants’ indebtedness to Greene for which judg- 
ment was taken against defendants as garnishees, and that 
said indebtedness was the balance due said Greene on account 
of the transfer by him to defendants of the identical bills and 
notes for which this suit is brought.” 

“5, Same as last, except that the plaintiff knew that said 
sum of 3789 95, answered as owing to Greene on bills receiv- 
able, was on account of the very notes and bills now sued for, 
and, so knowing, took judgment on the answer.” 

“6. The defendants plead, as an act of election and ratifi- 
cation, the bringing assumpsit against Greene, as alleged in 
second plea, and taking judement thereon.” 

The plaintiff demurred to all these special pleas, but the 
demurrer was overruled by the court; and on the plaintiff ’s 
declining to reply, on leave given, judgment was rendered for 
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the defendants. The overruling of the demurrers is now as- 
signed for error. 


J. T. Lomax and D. C. AnpERsoN, with whom was Wm. 
G. Jones, for appellant: 

I. The plaintiff could have sued Greene in trover ; and the 
principle is incontestable, that a party claiming in the same 
right against more than one may sue them separately or col- 
lectively, in tort or ex contractu, until he is satisfied.—18 Ala. 
254; 19 ib. 647; 20 2. 320. That Greene was sued in as- 
sumpsit forthe amount of these notes and bills cannot affect 
the plaintiff’s rights against others implicated in his trans- 
actions. 

II. The pleas admit that the plaintiff once had a right of 
action against these defendants; and there has been no re- 
lease, or satisfaction of the recovery against Greene; nor 
has plaintiff been guilty of laches, or done anything to affect 
the relations or rights subsisting between Greene and the 
defendants. A clear and acknowledged right of action, once 
vested, cannot be destroyed, except by release under seal, or 
something given in satisfaction of the wrong.—20 Ala. 256. 

Ill. The defence is rested upon the form of action adopted 
against Greene, which (it is contended) legitimates his previ- 
ous dealings with the defendants, and is inconsistent with the 
claim now setup. Conceding that the declaration in assump- 
sit against Greene is technically a full admission of a contract 
vesting him with title, still plaintiff is not estopped ; it is not 
averred, nor can it be with truth. that defendants acted under 
the influence of such admissson, since the bills had passed to 
them before the action against Greene was instituted.—1 
Green. Ev. § 209. Allegations in pleadings, though in a bill 
in equity, not sworn to, are not cvideuce as admissions against 
the party making them; and much less ought they to be so 
held when taken by the pleader from established forms.—4 
Ala. 25-7. <A plaintiff is committed by the form of action 
his attorney may select, only so far that the proceedings and 
evidence must be consistent and conform to the pleading’ ; 
as if he bring assumpsit, and a set-off be pleaded, he shall not 
repudiate his action and insist on a tort.—Smith v. Hodson, 
4 Term R. 212; Dalton v. Whittend. 3 Ad. & El. 961, or 
43 E.C. L. R. 1056. 
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IV. The only recovery which plaintiff could have had it in 
assumpsit against Greene, in regard to this transaction, would 
have been for a breach of his contract to safely keep the bills 
and notes entrusted to him, or for the money which he received 
on the sale of them, in a count for money had and received. 
The pleas do not allege that he was sued for the proceeds, and 
a recovery had under that count; but that the judgment was 
rendered for the amount—that is, the value—of the bills and 
notes embezzled and passed off by him. There is no reason 
why a suit, though in assumpsit for the breach of contract, or 
for the value of the bills, if the suit was on that ground, 
could convert Greene’s tort into a matter of contract, and 
vest him with title, which enures to the defendants, who par- 
ticipated in his act. According to the ancient doctrine, a 
party could not waive a tort and sue in assumpsit.—2 W. 
Black. 827. But since a recovery in assumpsit is allowed, 
with certain limitations, for damages arising out of a tort, 
can it have any different operation, as to persons not parties 
to the particular action, than would an action of tort? If 
Greene had been sued in trover, nothing but satisfaction of 
the recovery could bar the present action? Cochran & Co., 
in this matter, were joint tort-feasors with him; and plain- 
tiff’s action against him was but an unsuccessful effort to 
recover for his tort. We admit that there are authorities 
which sustain the doctrine contended for by defendants, and 
hold that a recovery in trover, without satisfaction, is a bar 
to another action for the same property ; but such is not the 
principle recognized by our decisions.—18 Ala. 254; also, 
Hyde v. Noble, 13 N. H. 494; Morris v. Robinson, 3 B. & 
Cress. 196. 

V. It may be conceded, without prejudice to the plaintiff’s 
rights, that if a judgment had been recovered against Greene 
on amoney count, for the specific amount received by him on 
the sale of these bills and notes, this action could not be main- 
tained. But the pleas do not make that distinct averment, 
and we are not authorized to infer that such was the fact, or 
even that there was such a count in the declaration ; and if 
there was, the pleas admit that the suit against him was for 
other matters besides the amount of these notes, and the count 
for money had and received may have referred to those other 
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matters. The pleas are to be taken most strongly against the 
defendants; and if they intended to present such a defence, it 
should have been specially set out. The pleas do not allege 
that they paid Greene anything for the bills, nor in what 
manner they acquired them; and it cannot be assumed that 
he received some equivalent for them, by which his means of 
satisfying our judgment were increased, and that we have thus 
realized a benefit from that consideration. Even if they 
could show that they had paid him the full amount, our right 
of action against them would not be affected, unless it was 
also shown that we ratified the sale by suing for the money 
so received. The allegation that the plaintiff, by its election, 
ratified Greene’s act, is an argumentative deduction from the 
facts. 

VI. The plaintiff could not, as seems to be assumed in the 
pleas, have recovered in assumpsit against Greene for the 
value or amount, upon his mere conversion of the bills and 
notes.—-Crow v. Boyd, 17 Ala. 54; 7b. 737. No averment of 
that fact, or proof that such a recovery was allowed by the 
court, would be admissible to estop the plaintiff in the present 
suit, for that subject was not within the scope of the pleadings 
in that action.—6 Ala. 27; 8 7b. 436. 

VII. If the prosecution of the suit against Greene does not 
estop the plaintiff, the means resorted to for the satisfaction 
of the recovery cannot. It is not averred that anything was 
given or accepted in satisfaction, or that the parties acted 
with that understanding. This action was pending when the 
answer in garnishment was filed, and the defendants were 
thus notified that the bills and notes belonged to plaintiff; 
and consequently, if any indebtcdness existed, it was to the 
plaintiff, and not to Greene. In that proceeding plaintiff 
could only recover what Greene could have recovered in in- 
debitatus assumpsit (15 Ala. 183); and if defendauts unneces- 
sarily or improperly blended that item with the amount which 
they admitted to be due to Greene, surely it was not the 
plaintiff’s duty to reject it, or refuse to take judgment for 
the full amount. They had not been specially interrogated 
as to any indebtedness to Greene upon this transaction ; and 
even if the pleas show that they did so answer, it would be 
nothing more than a voluntary payment, which could not estop 
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the plaintiff, unless it had been accepted expressly in satisfac- 
tion of the demand in suit.—Wadsworth v. Marsh, 9 Conn. 
481. The acceptance by Dunn of Greene’s conveyance can- 
not bring the case within the principle ; it has nothing of the 
character of an accord, as the taking of an agent’s note for 
goods converted by him.—Story on Agency, § 254. Greene 
could not set up the conveyance in bar of a recovery against 
him, or in satisfaction of the judgment; and certainly these 
defendants are not to be more favored.—Morris v. Robinson, 
3 Barn. & Cress. 196 ; Drake v. Mitchell, 3 East, 251; White 
v. Sanders, 32 Maine, 188. LEstoppels are not favored, be- 
cause their tendency is to prevent the investigation of truth. 
1 Saund. Pl. & Ev. 37. 


R. H. Smita, contra, made the following points :— 


1. If either one of the pleas is good, though all the others 
are bad, the judgment will not be disturbed.—Ferguson & 
Scott v. Baber’s Adm’rs, 24 Ala. 402; Hooks v. Smith, 18 7. 
338; Kent v. Long, 8 7b. 47; 1 Smith’s (Ind.) R. 257; 3 Eng. 
502; 8 Blackf. 562; 2 7. 291. 

2. The pleas constitute a good defence to the action, on the 
ground of election of remedy. ‘Theactions of assumpsit and 
trover have each their peculiar incidents, which produce 
widely different results, and from which is derived the rule 
that counts ex contractu and ex delicto cannot be joined. The 
plaintiff may have several remedies, but they must be harmo- 
nious—they must not produce a double recovery, or incon- 
gruous results. The mere bringing of assumpsit against 
Greene is an election to waive the tort. The same act can- 
not be both a tort and a contract; and plaintiff, though hav- 
ing the right to regard it in either light, cannot treat it as 
both at one and the same time.—Story on Agency, §§ 254, 
259; Fenimore v. United States, 3 Dall. 357; Smith v. Hod- 
son, 4 Term R. 212; Van Dyke v. The State, 24 Ala. 81; 3 
Johns. Ch. 261, 416; 1 Hill’s (N. Y.) R. 240, and note; 5 2. 
578; 5 Stew. & P. 340; 23 Ala. 783; 22 ib. 405; 20 2b. 216; 
15 ib. 705; Addison on Contracts, 407; Buckland v. John- 
son, Law Reporter for July, 1854, p. 167. 

3. The recovery against the defendants by garnishment, 
with the satisfaction of it, is an election, and also a former 
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recovery and satisfaction. A garnishment is a suit at law for 
adebt. It is a suit in which plaintiff has the peculiar advan- 
tage of making a man a witness against himself; it is ex. 
tremely inquisitorial : the plaintiff has the right to the fullest 
and most exact details, and then has the right of contesting 
the oath. This right plaintiff availed itself of to its fullest 
extent, and thereby barred a recovery in this action.—23 Ala. 
659 ; 12 2b. 90; 8 ib. 574; T ib. 157: 6 ib. T04; 5 ib. 442. 


RICE, J.—The truth of pleadings is usually established by 
a verdict. Yet the truth of pleas is as well established by 
the plaintiff’s interposing a demurrer to them, and declining 
to reply when his demurrer is overruled and leave given him 
to reply, as by a verdict finding them to be true.—1 Greenlf. 
Ev. § 27. 

When several pleas are pleaded, each of which goes to the 
whole declaration, and the plaintiff’s demurrer to them is 
overruled, with leave to him to reply, which he declines to 
do; the judgment on demurrer will not be reversed if any 
one of them is good.—Barber v. Dixon, 1 Wilson’s R. 44; 
6 Com. Dig. tit. Pl. (S. 19); Puckett v. Pope, 3 Ala.*552 ; 
Winston v. Moseley, 2 Stew. R. 137. It will therefore be 
our duty to affirm the judgment in this case, if any one of the 
pleas demurred to is good. 

The complaint of the plaintiff shows that the conversion of 
all the notes and bills therein mentioned was a single act. 
It avers only one conversion. ‘Taking the complaint and the 
pleas demurred to together, the plain construction of the 
pleadings is, that the transfer of the notes and bills by Greene 
to the defendants was a single transaction, and is the conver- 
sion complained of by the plaintiff.—McCombie v. Davis, 6 
East’s R. 538; Harker v. Dement, 9 Gill’s R. 7. 

Although this transaction between Greene and the defend- 
ants amounted to a conversion, and was liable to be defeated 
by the plaintiff ; yet it was such a transaction as was capable 
of acquiring validity from the subsequent confirmation of the 
plaintiff with a knowledge of the facts. The confirmation of 
the plaintiff might be direct and express, or implied from its 
conduct and acts. By taking judgment against S. G. & S. 
W. Cochran, two of the members of the firm sued in the 
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present action, as garnishees, and coercing and receiving the 
money from them as garnishees, with a knowledge that part of 
their indebtedness to Greene admitted in their answer to the 
garnishment was on account of the notes and bills for the 
conversion of which this action was brought, and that said 
indebtedness was the balance due by them to Greene on ac- 
count of the transfer by him to them of these identical notes 
and bills,—the plaintiff admitted the validity of (and con- 
firmed) the transaction by which they acquired the notes and 
bills from Greene, so far as the defendants are concerned, 
and in law waived its right to enforce a claim for damages, 
in an action of trover against the defendants, for that trans- 
action.—Butler v. O’Brien, 5 Ala. 316; Sheppard v. Buford, 
7 Ala. 90; Moseley v. Wilkinson, 24 75.411; Rotch v. Hawes, 
12 Pick. R. 186; Hewes v. Bagley, 20 2. 90; Southard v. 
Pope, 9 B. Monroe, 265. 

A proceeding by garnishment is a suit. It may well be 
classed with actions ex contractu, because it lies only to sub- 
ject those demands for which the debtor of the plaintiff in the 
garnishment could maintain debt or indebitatus assumpsit. 
Lundie v. Bradford. 26 Ala. 512; Cook v. Walthall, 20 2. 
334. The plaintiff, in the first instance, with knowledge of 
the tort by Greene, elected to sue him in asswmpsit for the 
amount of the bills and notes, and in that suit recovered their 
full amount. The plaintiff next elected, during the pendency 
of that suit, and as ancillary thereto, to sue out against Greene 
an attachment, and to have S. G. & S. W. Cochran sum- 
moned as garnishee; and on their answer the plaintiff ob- 
tained judgment, and received the money, part of which it 
knew at the time to be due by them to Greene for these notes 
and bills. The plaintiff, after having made its election as 
aforesaid, brought this action of trover. The plaintiff is con- 
cluded by having made its election before this suit was com- 
menced, with knowledge of the facts, from maintaining the 
present action, which is inconsistent and incompatible with 
the former remedies to which it resorted.—Rawson v. Turner, 
4 Johns. R. 469; McElroy v. Mancius, 13 7. 121; Buck- 
land v. Johnson, July No., 1854, of the Monthly Law Re- 


porter, 167. 
We are aware, that there is a class of cases where the 
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party has concurrent remedies for the same cause of action 
against several persons, and may carry his several proceed- 
ings to judgment, though he is limited to one satisfaction. 
But in such cases the cause of action is the same, and accrues 
against all at the same time, and the concurrent remedies are 
perfectly consistent and compatible with each other. The 
election and confirmation of the plaintiff, above mentioned, 
takes this suit out of the rule which governs that class of cases. 
Rawson v. Turner, supra; Spivey v. Morris, 18 Ala. 254. 

It is an undoubted rule, that one cause of action cannot be 
split up or divided into several. This rule applies, as well 
when the entire claim could not have been recovered in the 
first suit, as when it could have been recovered.—O’Neal v. 
Brown, 21 Ala. 482; Farrington v. Payne, 15 Johns. R. 482; 
Philips v. Berick, 16 2. 186. The plaintiff avers and shows 
but one cause of action—to-wit, the transfer of the notes and 
bills by Greene to defendants. That transfer is the conver- 
sion averred in the complaint. In the garnishment suit, the 
plaintiff has already had one recovery arising out of that 


‘transfer, as aboveshown. Now, if it ke conceded that in that 


suit the plaintiff did not recover, and could not have re- 
covered, all it was originally entitled to, that concession does 
not abrogate the rule which forbids the splitting up of one 
cause of action.—Philips v. Berick, supra. 

The fifth plea (which consists of all the averments con- 
tained in the second and fourth pleas and an additional aver- 
ment) is clearly good ; and the judgment is affirmed. 





McVAY’S ADM’R vs. IJAMS. 


[DETINUE FOR SEVERAL SLAVES—CONSTRUCTION OF DEED OF GIFT. ] 


1. Settled rule of property binding on courts—When « rule of property has been 
settled by judicial decision, and may reasonably be supposed to have en- 
tered into the business transactions of the country, it is the duty of the 
courts to adhere to it, and to leave the corrective to the legislature. 














JUNE TERM, 1855. 239 


McVay’s Adm’r v. Ijams. 








2, “ Heirs of the body’ held limited by ‘ die leaving’ to issue living at death of first taker, 
and reversion supported —A deed of gift was in these words: “TI give, grant, 
and confirm unto my daughter Eliza a negro girl, named Perse, to have, 
hold, and enjoy said property and her increase during the natural life of my 
said daughter, which property, at her deatb, shall descend to the natural 
heirs of her body ; provided always, and upon this condition, and it is the 
true intent and meaning of these presents, that in case my said daughter 
die leaving no natural heirs of her body, then, and in that case, said property 
shall revert back and form part of my estate’: Held, on the authority of 
Bell and Wife v. Hogan, 1 Stew. 536, that Eliza took only an estate for life, 
and not the absolute interest ; that the words ‘die leaving’ limited the 
words ‘ heirs of her body’ to issue living at the death of the first taker; and 
that on her death, leaving no living issue, the grantor’s personal represent- 
ative might recover the property. 


ApprEaL from the Circuit Court of Lauderdale. 
Tried before the Hon. Jonn E. Moore. 


DETINUE by Robert M. Patton, as administrator of Hugh 
McVay, deceased, for a negro woman (named Perse) and her 
three children, whom the said McVay conveyed by deed of 
gift to his daughter Eliza W. Martin. The court charged the 
jury, that the said deed of gift (for which see the opinion of 
the court) conveyed the absolute interest in the slaves to the 
said Eliza, and that consequently the plaintiff could not re- 
cover; and this charge, to which the plaintiff excepted, is 
now assigned for error. 


R. W. WALKER, for the appellant : e 


The appellant insists upon two propositions, either of 
which, if established, shows the error of the charge. These 
propositions are, Ist, that the terms ‘heirs of the body’, as wed 
in this deed, are words of purchase, and not of limitation ; 
and, 2d, that, even if this is not so, yet the limitation over on 
the death of Eliza Martin is not too remote, and will be sus- 
tained. 

1. In the construction of deeds, the cardinal rule is, to ar- 
rive at the true intent and meaning of the grantor from a 
fair consideration of the whole instrument, and to give effect 
to that intention, if it can be done without violating any rule 
of law; and if the instrument bears on its face evidence that 
it was written by an unskillful person, a greater latitude of 
construction is proper.—Hamner y. Smith, 22 Ala. 433. 
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When it is apparent that the word ‘heirs’, or ‘heirs of the 
body’, are used as descriptive of individuals, and not of the 
general line of heirs, they are considered words of purchase. 
Price vy. Price, 5 Ala. 578, (581). The terms ‘heirs’, or ‘heirs 
of the body’, are susceptible of explanation ; and, when ex- 
plained, they are not words of limitation, but of purchase. 
Keyes on Chattels, §§$ 252, 253 a; Dunn v. Davis, 12 Ala. 
135; Powell v. Glenn, 21 ib. 458 ; Doyle v. Bouler, 7 1b. 246; 
Evans v. Wells, 7 Humph. 559; Hodgeson v. Bussey, 2 Atk. 
89. And in this respect there is no difference between deeds 
and wills.—Supp. to Lewis on Perpetuities, p. 71; Keyes on 
Chattels, § 252; 2 Atk. 89; 5 Ala. 578. The words used 
in creating the limitation over in this case, (even if effectual 
for that purpose,) and the subsequent reference to Holloman, 
clearly show that by the terms ‘heirs of the body’ the donor 
meant children.—21 Ala. 466, and authorities supra. 

2. The limitation over on the death of Eliza Martin is 
good as a contingent or conditional limitation. Contingent 
interests in personalty, and contingent or conditional limita- 
tions, may be created by deed without the intervention of a 
trustee.— Williamson v. Mason, 23 Ala. 488; Keyes on Chat- 
tels, § 344; Hill v. Hill, Dudley’s Equity R. 71, (82). In 
conveying a perpetual title in personalty, a grantor may 
provide a contingency, or annex a condition, upon which the 
title shall determine and revert to himself.—Hill v. Hill, 
supa; see the general rule as to remoteness stated, in Keyes 
on Chattels, § 178. Courts catch at everything, even the 
most trivial expressions, to relieve themselves from the con- 
struction of indefinite failure of issue, when applied to per- 
sonalty ; and this, in order to support the limitation over. 
Flinn vy. Davis, 18 Ala. 132-48 ; Isbell v. Maclin, 24 2. 321; 
Hill v. Hill, supra: Keyes on Chattels, $$ 183,187; 4 Kent’s 
Com. 273-8; Williams v. Graves, 17 Ala. 62; 2 Russ. & 
My. 390; 2 Jarman on Wills, p. 419. The general rule as 
to remoteness yields to an intention in ‘the context to use the 
words in the sense of issue living at the death.—Sce authori- 
ties last cited; also, 2 Russ. & My. 390; 1 P. Wms. 563 ; 
2 Atk. 647; McGraw v. Davenport, 6 Port. 329. This in- 
tention is manifested where the words ‘ dying without leaving 
issue’ are used, or where ‘leaving’ is inserted before ‘ issue’, 
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or where the word ‘then’ follows ‘death withovt issue.’ 
Flinn v. Davis, 18 Ala. 146; Isbell v. Maclin, 24 2b. 328 ; 
Lewis on Perpetuities, p. 326, and Supp. 85; Keyes on Chat- 
tels, $§ 186, 187; 1 Call’s R. 338; Dudley’s Eq. R. 82; 4 
Mon. 149; 2 Durn. & E. 720; 7 Ad. & El. 636; 3 Lomax’s 
Digest, 304; 1 Dev. & Bat. Eq. R. 466; 1 P. Wms. 563, 
663; 5 Humph. 505; 14 N. H. 215; 2 Jarman on Wills, 
419; Bell and Wife v. Hogan, 1 Stew. 539-41; Doyle v. 
Bouler, 7 Ala. 246; 3 Dess. 256; 4 2. 330; 3 Atk. 288. 
Where there are circumstances, or expressions, denoting a 
definite failure of issue, the limitation will be sustained, not- 
withstanding the words creating the previous estate, if stand- 
ing alone, would create an express estate tail.—17 Ala. 62; 
21 ib. 465; Barlow v. Salter, 17 Ves. 481. There is no dis- 
tinction between deeds and wills, as to the effect which the 
use of such words as ‘dying leaving no issue’, and the like, 
will have in determining whether the limitation over is too 
remote. In both classes of instruments, they will be held to 
refer to a definite failure of issue.—See, particularly, Supp. to 
Lewis on Perpetuities, p. 71; 6 Hare, 151; 2 Atk. 89. That 
the words ‘to descend to the heirs of their bodies’, &c., have 
no special force in this connection, adverse to the appellant, 
see 17 Ala. 66. 


Wma. Cooper and JNo. 8. KENNEDY, contra: 

The deed of McVay conveyed an absolute estate to his 
daughter Eliza, and not merely a life estate. There are 
words in the deed utterly inconsistent with the idea of a lim- 
ited estate in the first taker. The obvious intention of the 
grantor, to be deduced from the force-and general tenor of 
the deed, was to convey to his daughters and a class of per- 
sons known as the “natural heirs of their bodies”, which 
would embrace their descendants indefinitely, and however 
remote in the descending line. This is the evident intent 
and effect of the deed, and of itself establishes the position 
that it was intended to create an estate of inheritance in the 
descending line. But, in aid of this view, the words ‘to de- 
scend to the natural heirs of her body’ repel the idea that the 
children (if any) were to take by purchase, and fix the fact 
that they were to take by descent; and if so, then the first 
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taker took an absolute estate, unincumbered with reversions, 
and the plaintiff cannot recover. The decisions on instru- 
ments of this kind are so various, that we are often left much 
in doubt in attempting to reconcile them ; but it.is believed, 
on a close examination of the case, that the above positions 
are supported by the following authorities: 1 Preston on Es- 
tates, pp. 263, 419 ; Law Magazine of 1853, p. 368 ; 9 Gill’s 
R. 432; 1 Hawks’ R. 247; 1 Nott & McC.69; 9 Yerg. 210; 
4 Har. & McH. 393; Keyes on Chattels, $$ 246, 248, 249, 250, 
254; Darden’s Adm’r v. Burns, 6 Ala. 364; Machen v. Ma- 
chen, 15 7.373 ; Ewing v. Standifer, 18 i. 400; Hamner v. 
Smith, 22 7. 483; Lenoir v. Rainey, 15 7. 667. None of 
these cases are affected by Powell v. Glenn, 21 Ala. 458, 
which was mainly relied on by the plaintiff in the court below. 


CHILTON, C. J.—'This case turns upon tie construction 
of the deed of gift, made by McVay to his daughter, Eliza W. 
Martin. The language is—‘I give, grant, and confirm unto 
Eliza W. Martin, a negro girl, named Perse, to have, hold 
and enjoy said property and her increase, during the natural 
life of my said daughter ; which property, at her death, shall 
descend to the natural heirs of her body ; provided always, 
and upon this condition, and it is the true intent and meaning 
of these presents, that in case my said daughter above named 
die, leaving no natural heirs of her body, then, and in that 
case, said property above given to revert to my estate, to 
be repossessed and enjoyed by myself, or legal representa- 
tive”, &c. 

Eliza, the daughter, died without leaving issue living at the 
time of her death, and the plaintiff, as administrator of 
McVay, who is also dead, brings his suit for the property ; 
and insists, that by the terms of the conveyance there has 
been a reversion of the property back to him. On the other 
hand, it is contended, that the gift to Eliza vested the abso- 
luteinterest in her ; and so the primary court charged the jury. 

It is difficult to recognize in Forth v. Chapman, 1 P. Wms. 
663, the good sense of the distinction which gives to the 
same words used in the will an entirely different meaning 
when applied to real and personal estate,—that ‘dying with- 
out leaving issue’, when referred to land, should mean an in- 
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definite failure of issue, and create an estate tail, but, when 
applied to personalty bequeathed over in the same will, should 
mean a definite failure of issue—that is, issue living at the 
time of the first taker’s death. It is, perhaps, equally difficult 
to see the force of the distinction taken by many of the au- 
thorities between ‘ dying without issue’ and ‘ without leaving 
issue.’ Upon both of these points, there is a distressing con- 
flict of authority, as there will generally be, when, in the 
astuteness of courts to carry out what they suppose to be the 
intention of testators, distinctions are seized hold of which 
have no foundation in reason, and which, we can hardly sup- 
pose, ever entered into the mind of the testator. ‘When, 
however, a rule of property has been adopted by judicial de- 
cision, and may reasonably be supposed to have entered into 
the business transactions of the country, it is our duty to ad- 
here to it, lest we should overturn titles founded uponit. In 
such case, it is better to leave the corrective to the legislature.) 

In Bell and Wife v. Hogan, 1 Stew. 536, decided in 1828, 
the testator lent to his daughter six slaves, naming them, and 
their increase, during her natural life; and if the daughter 
should leave an heir, or heirs, lawfully begotten of her body, 
he gave the said slaves to said heir or heirs so begotten, to 
them and their heirs forever ; and for want of such heirs, he 
desired that said slaves, with their increase, should be equally 
divided among his four children, naming them. It was said 
by the court, Chief Justice Lipscomb delivering the opinion, 
“The failure of heirs must refer to the failure of her issue, 
and the word ‘leave’ sufficiently limits the time when the de- 
vise is to take effect ; that is, if at all, at the death of the 
first taker.” The deed under consideration was executed 
several years after the decision above alluded to, and, for 
aught we can know, was influenced by it. Be this as it may, 
we do not feel at liberty to depart from that decision at this 
late day, when it has never been overruled, but has incident- 
ally been recognized by several subsequent decisions.—See, 
also, Keyes on Chattels, §§ 186, 187, and cases cited by this 
author. 

It follows that, as the term ‘ heirs of the body’ of the daugh- 
ter is limited by the term ‘leaving’ to issue living at the 
death of the first taker, the doctrine applicable to estates tail 
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cannot be applied. The reason why the words ‘heirs of the 
body’ ordinarily create an estate tail is, that they include issue 
in infinitum. They cease to have this effect when limited to 
issue living at the time of the first taker’s death.—Hodgeson 
v. Bussey, 2 Atk. 89. 

Adhering to the principle settled in the case of Bell and 
Wife v. Hogan, supra, there is a clear distinction between 
this case and those cited by the counsel for the appellee from 
our own reports. | 

By the term ‘to descend’ to the natural heirs of her body, 
&c., we merely understand the testator to mean that it shall 
go to them, as succeeding the parent, and not as affixing a 
descendible quality to the property. There is, technically 
speaking, no such thing as personal property descending to 
heirs: it goes to personal representatives, and by distribu- 
tion to the heirs. Yet, under the rule in Shelley’s case, which 
we have held applies to personal property, when the terms 
‘heirs of the body’, or ‘heirs generally’, are not merely de- 
scriptive of the particular persons to take under the deed or 
will, but as designating the line of descent, the absolute inter- 
est passes. In this case, under the rule in Bell and Wife v. 
Hogan, the words are descriptive of a particular class of per- 
sons who are to take—issue of the daughter living at her 
death—-and, consequently, the rule which enlarges the first 
estate for life into an absolute interest, and cuts off the limi- 
tation over in default of such issue, does not apply. In such 
case, the limitation over in default of such issue is good, and 
if it fails to take effect as a limitation, there is a quasi rever- 
sion to the grantor, or his legal representatives as to his per- 
sonalty, if he be dead.— Williamson v. Mason, 23 Ala. 488. 

The attempt here to create a reversion by deed cannot pre- 
vail, as a reversion is the act of the law, and cannot be so 
created. But this limitation to the grantor, or to his repre- 
sentatives, if dead, is void because the law accomplishes the 
same thing. 

There is, therefore, a quasi reversion of the property to the 
appellant, the representative of McVay: and the court mistook 
the law, in holding that the daughter took the entire, absolute 
interest in the property. 

‘ Judgment reversed, and cause remanded. 
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JOHNSTON & CO. vs. DUTTON’S ADM’R. 
[ACTION AGAINST PARTNERSHIP ON PROMISSORY NOTE. ] 


1. Liability of partnership on note given, with concurrence of majority of partners, for 
necessary supplies, ordered by one partner, for persons engaged in ts business.—W here 
three persons are engaged in carrying on a steam saw-millin copartner- 
ship for a specified term, and during its continuance the note of the firm is 
given, with the concurrence of two of the partners, for necessary supplies, 
ordered by one of them, for the hands engaged in carrying on the business, 
the partnership is bound by it. 

2. Effect of notice by one copartner that he will not be bound for any future debt con- 
tracted on account of partnership.—tf a firm consists of but two partners, each 
having an equal voice in the direction and control of the common business, 
either may protect himself against liability on a future contract, by giving 
notice of his dissent to the person with whom it is about to be made; and 
where the partnership consists of more than two persons, one of whom gives 
notice of his dissent, the party contracting with the others acts at his peril, 
and cannot hold the dissenting partner liable, unless his liability results 
from the articles, or from the nature of the partnership. 

. Majority shall rule, in the absence of express stipulations—When a partnership 
consists of more than two persons, there is an implied understanding, in the 
absence of express stipulations to the contrary in the articles of partner- 
ship, that the acts of the majority, as to all matters within the scope of the 
common business, shall bind the firm; and if one partner, in such case, gives 
notice of his dissent before the creation of the contract, he is nevertheless 
bound by the act of the other partners, and there is no necessity that he 
should be consulted by them in the matter. 


co 


Appra from the City Court of Mobile. 
Tried before the Hon. ALex. McKunsvrry. 


THIS action was brought by Charles W. Dorrance, as ad- 
ministrator of William Dutton, deceased, against William 
Johnston and Samuel logg, partners under the firm name of 
Wn. Johnston & Co., to recover the amount of two promis- 
sory notes; one for S107 32, dated January 8, 1853, and due 
on that day, and the other for 3149 47, dated December 17, 
1852, and due on that day. , 

The defendant William Johnston filed a special plea of non 
est factum, verified by affidavit, averring that “the notes 
upon which this action is founded were not executed by him, 
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or by any one authorized to bind him in the premises” ; and, 
in addition to this, the following pleas :-— 

“1, That said notes are without consideration, made or 
had to or by said firm of Wm. Johnston & Co. 

“2. That said notes were given by the said Samuel Fogg, 
in the firm name of Wm. Johnston & Co., for the private 
debt of him, the said Fogg, and that this was known to plain- 
tiff’s intestate. 

‘*3.- That the said copartnership of Wm. Johnston & Co., 
at the time of the date of said notes, was dissolved, and that 
a suit was then pending in the Chancery Court of Mobile 
county for a settlement of the accounts of the said copartner- 
ship, which was known to plaintiff’s intestate. 

“4. That plaintiff’s intestate, long before the date of said 
promissory notes, had notice that said Wm. Johnston would 
not be responsible for any future debts made on account of 
said mill, in which said Fogg was a partner, either by the 
firm, or by any member thereof. 

“5. That said notes were given by said Fogg to defraud 
this defendant, the firm name having been signed thereto by 
said Fogg ; and that it was well known to plaintiff’s intes- 
tate, that neither this defendant, nor said firm of Wm. John- 
ston & Co., had received any consideration therefor. 

“6. That said supposed copartnership of Wm. Johnston & 
Co. never had any legal existence, nor was there any such co- 
partnership between the parties named in plaintiff’s com- 
plaint, at any time before or since the making of said promis- 
sory notes.” 

On the trial, the plaintiff offered in evidence the notes 
described in the complaint, and proved that they were drawn 
and signed by Samuel Fogg; and also the articles of copart- 
nership between said defendants and one Vanderslice, for the 
running of a steam saw-mill for the term of five years. “ When 
the articles of copartnership were introduced by plaintiff,” as 
the bill of exceptions states, “they were objected to as evi- 
dence by the defendant Johnston, but were admitted by the 
court, having been first properly proved as to execution and 
delivery ; to which said defendant excepted.” 

“Plaintiff also introduced a witness, who testified, that 
these notes were given by Fogg in settlement of an account 


‘ b 














JUNE TERM, 1855. 247 


Johnston & Co. v. Dutton’s Adm’r. 








which Dutton had for money advanced, and mostly for pro- 
visions and groceries ordered by Dutton of one Hampshire, 
at the request of Fogg, for the firm of Wm. Johnston & Co.; 
that Vanderslice was present when the notes were signed. 
There was no distinct proof how the money advanced by 
Dutton to Fogg had been expended, but there was evidence 
tending to show that defendants were partners in running @ 
mill, and that they employed a great many hands; nor did 
the witness know that the articles came to the use of the firm, 
though he knew that they were sent off in a cart, drawn by a 
mule, which was used about defendant’s mill; that the goods 
left town in the direction of the mill, and that Fogg said they 
were for the mill, (to which the defendant excepted ;) that the 
said mill was under the management of Fogg and Vander- 
slice, who lived at the mill ; that though Johnston was occa- 
sionally at the mill, he did not reside in Mobile, but in Dallas 
county ; and that all these supplies were furnished before 
August, 1852. 

“ Defendant introduced evidence tending to show iiehi on 
the 23d June, 1852, he had given notice, by advertisement in 
the ‘Tribune’, a newspaper published in Mobile, that he would 
not be responsible for any future debts made on account of 
said mill, either by the firm, or by any member thereof; that 
Dutton was a regular subscriber of the paper, at, before, and 
after the publication of the notice. He also gave evidence 
tending to show personal notice given to Dutton, about Sep- 
tember, 1852, that Johnston would no longer be bound by or 
for any future contracts, made by Fogg without the knowl- 
edge and consent of Johnston; that on the 10th September, 
1852, Dutton disclaimed having any demand against the firm, 
except an open account of some $50 or $60 advanced to or for 
Foge, but said that he did not care for such notice—that 
Fogg was a partner with Johnston, and that he would stand 
by him and let him have what money (or what) he wanted. 
Defendant further gave evidence tending to show that he, by 
his agent, had liberally supplied the hands at the mill with 
all the groceries and provisions they wanted, or needed, and 
with everything that was necessary for the business of the 
mill; and that since the 12th August, 1852, he had*been in 
possession of the mill himself, and run it himself, and that 
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Fogg had had nothing to do with it. The witness, however, 
who gave this evidence, testified, that he knew nothing of mill- 
ing, nor of the size of the mill; that he could not, at the mo: 
ment of examination, state the number of hands employed at 
the mill, nor what was necessary for them, but if he had his 
books in court, he could do it, as he paid them off every week ; 
that he had employed hands himself, and knew what was 
necessary to support them; that the supplies were furnished 
by him, as Johnston’s agent, on the orders of Fogg and Van- 
derslice, and that he paid the bills which Fogg and Vander- 
slice contracted, which orders witness had been directed by 
Johnston to fill and pay for, and which were profuse and ex- 
travagant ; that Johnston lived in Dallas county, and was 
not in possession of the mill until August, 1852. There was 
evidence, also, tending to show that Fogg and Vanderslice 
had run the defendant Johnston to extravagant expenditures 
about the erection and management of said mill.” 

The defendant Johnston requested the following charges : 

“1. That unless it has been shown to the jury that the co- 
partnership between Foge, Johnston, and Vanderslice was 
such as to authorize cither one of them to buy groceries on 
the credit of all the partners, then neither Fogg nor Vander- 
slice had any such authority. 

“2. That unless Foge was authorized to make notes in the 
firm name, Johnston is not bound. 

“3. That the authority might be shown by the course of 
dealing of the partnership, if recognized by all the parties ; 
but if not, then it must be shown by the articles of copart- 


nership. 


“4, That the articles of copartnership do not show any 
such authority. 

“5, That even if such authority ever existed, the notice 
given by Johnston through the papers, if brought to the notice 
of Dutton, would be from that time a revocation on the part 
of Johnston of any such authority to bind him. 

“6. That if it would not, of itself, revoke the authority, the 
notice so given, and brought home to Dutton, would be suffi- 
cient to put him on inquiry as to the authority of the other 
partners. 

“7. If the jury presume, merely from previous dealings of 
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the parties, an n authority in Fogg to bind the firm, that then 
this presumption would be destroyed by the notice given, if 
brought to the knowledge of Dutton. 

“8, That unless the jury believe that the notes sued on 
were made by a person who, at the time they were made, was 
authorized to bind Johnston, then Johnston is not bound 
by them. 

9. That if Johnston is not bound by the notes sued on, the 
jury must find for the defendant. 

“10. That the word ‘means’ does not mean credit. 

“11. That if the jury believe the goods were furnished by 
Hampshire, upon an order from Dutton, then Dutton, and not 
Hampshire, furnished the goods to Fogg, and therefore Dut- 
ton, and not Hampshire, would be Fogeg’s creditor for the 
amount.” 

The court gave the third, sixth, seventh, eighth, and ninth 
of these charges, as asked, and refused to give the others ; 
and to each refusal the defendant excepted. 

“Previous to the request to give these charges, the court 
had charged the jury, at length and in full, upon the law of 
partnership, the effect of notice, and the legal effect of the ar- 
ticles in this case; and during the summing up, after calling 
their attention to the fact that they must be satisfied that Fogg 
was authorized to sign the partnership name by the defend- 
ant, before the plaintiff could recover, the court charged the 
jury, that even if no written articles of partnership existed, 
yet, if by the usual course of dealing Dutton was authorized 
to infer that the parties were in partnership, this would be 
sufficient to justify him in treating the defendant as a part- 
ner; and that if the intercourse and dealing between Fogg 
and Johnston was such as to authorize Dutton to look upon 
them as partners, then Johnston would be bound by the con- 
tract made by Fogg as to partnership matters; to which 
charge the defendant excepted.” 

The admission of the evidence objected to, the charge given, 
and the refusals to charge as requested. are assigned for error. 


P. Haminton and F. 8. Buount, for appellants : 
The case made by the record is, an attempt to enforce 
against a partnership a demand created by advances made to 
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one partner, by a third person apparently acquainted with the 
nature of the connection. The note was made without John- 
ston’s knowledge, and in defiance of his notice; a part of the 
claim was for money advanced to Fogg, and the remainder 
was for provisions, which are not shown to have been used 
about the business of the firm, and which most likely went to the 
private use of Fogg and Vanderslice. No necessity is shown 
for these supplies ; and the purchase of them is not shown to 
have been within the usual course of the business of the firm. 
The notes were made after the notice by Johnston had been 
publicly given, and after Dutton had been personally in- 
formed of it; and, further, after he had disclaimed having 
any such demand, when he was evidently determined to main- 
tain Fogg in his disputes with Johnston. Under this proof, 
the fifth charge asked should have been given.—1 Stark. 164; 
1 Camp. 403; 1 Y. & Jerv. 227; 3 Conn. 124. Even if the 
goods had been proved to have come to the possession of the 
firm, still Johnston’s notice to Dutton discharged him from 
the liability which he had directly refused to assume.—5 Watts 
& Serg. 564; 10 East’s R. 264; 3 Conn. 124. 

This principle of protection by notice from future liability 
does not depend on the idea that it works a dissolution of the 
partnership: it is the means which one partner retains of 
protecting himself against injury from the implied power of 
another partner ; for the latter is only an implied power, and 
can be revoked by express dissent.—American Leading Cases, 
vol. 1, p. 292, and authorities last above cited. 

Johnston had the right to dissolve the concern at his pleas- 
ure; if by so doing he wrought injury to Fogg, the remedy 
was by suit on his bond, and a creditor of cither has nothing 
to do with the question.—17 Johns. 525; 19 7b. 538; 1 Conn. 
60; 3 Bland’s R. 674. 


Rost. H. Situ, contra : 

There are two cases to the effect that one partner may, 
without dissolving the firm, restrict the power of his partner 
to bind the firm, when there are but two partners, by giving 
notice that he will not be bound; but both these (1 Camp. 
N. P. 403; 1 Stark. N. P. 164) are cases at nisi prius, and 
both were before the same judge (Ellenborough), though 
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the first was affirmed in the King’s Bench. No similar de- 
cision can be found in England, and no authorities are cited 
to maintain them ; and the only American case is, Leavitt v. 
Peck, 3 Conn. 124. These cases are cited and approved by 
Kent (Com., vol. 3, p. 44); but no notice of them is to be 
found in Story, and no such principle is announced by him. 
According to the case in 1 Stark. 164, the rule applies, unless 
the goods bought came to the use of the firm, or the purchase 
was assented to ; while the case in 3 Conn. 124 shows that this 
matter must be left to the jury, and that it would have been 
error in the court to pronounce the purchase not binding. 
And if the subject-matter of the contract was consistent with 
the partnership business, the appellant would be bound to 
show that it was out of the usual partnership dealings.—3 
Kent’s Com. p. 43; 11 Johns. 544. The clearest exposition 
of the law, relative to the power of one partner to bind the 
firm notwithstanding the dissent of another, is found in Par- 
sons on Contracts, vol. 1, p. 156, and cases there cited in note. . 


GOLDTHWAITE, J.—The evidence in this case tended 
to show that appellants and one Vanderslice carried on in co- 
partnership a steam saw-mill, which, by the articles of copart- 


nership, was to continue at least five years; that the note, * 


sued on was given with the concurrence of two of the part- % 
ners, Fogg and Vanderslice, for supplies necessary for the 
hands engaged in carrying on the mill, which had been ordered 
by one of them. Upon these facts alone, there can be no 
doubt that the firm would be bound. The furnishing of the 
supplies to those engaged in the immediate direction of the 
business, was essential to the conducting of it, and within the 
scope of the purposes for which the individuals had associ- 
ated; and the authority of either of the partners to purchase 
such supplies, and give the note of the firm, cannot be ques- 
tioned. 

The principal ground of objection, however, is, that the 
evidence proved that, before the goods were furnished and 
the note given, the appellant, Johnston, gave notice to the 
public that he would not be responsible for any future debt 
contracted on account of the copartnership, and that this 
notice was brought home to the party with whom the debt 








a ein benthamiana 


nn 


ae WE RR nn et 
ae ADNAN a ace hog Soa 


asennad apa 


nh a NEN EE ie 


as oa DOr he ceo nena Soe nates een Dan aN oa 











252 ALABAMA. 








Johnston & Co. v. Dutton’s Adm’r. 








was contr acted ; and it is insisted that its effect was, , to rev oke 
the authority of the other partners, so far as he was concerned, 
to bind the firm from that time. 
It is to be observed, that in the present vase the contract 
- was concurred in by two embers of the firm; and the ques- 
tion, therefore, is, as to the right of the majority to bind the 
other partners, against their dissent, as to matters appertain- 
ing to the common business, and in the absence of any stipu- 
lation conferring that power in the articles of copartuership. 
This question is a new one in this court, and indeed we have 
found no case in which it has been expressly decided. Both 
in England and the United States, there are cases which as- 
sert the general proposition, that a partner may protect him- 
self against the consequences of a future contract, by giving 
notice of his dissent to the party with whom it is about to be 
made.—Gallway v. Matthew &Simithson, 10 Kast, 264; Wil- 
lis v. Dyson, 1 Stark. 164; Vice v. Fleming, 1 Y. & Jerv. 
227-30; Leavitt v. Peck, 3 eee. 129; F py ial v. Sponeber- 
ger, 5 W. & 8. 564; Monroe vy. Conner, 3 Shep. 178. And 
where the firm consists of but two persons, and there is noth- 
ing in the articles to prevent each from having an equal voice 
in the direction and control of the common business, the cor- 
2 a rectness of the proposition cannot be questioned. In such 
i. case, the duty of each partner would require him not to enter 
into any contract from which the other in good faith dis- 
sented ; and if he did, it would be a violation of the obliga- 
tions which were imposed by the nature of the partnership. 
It would not, in fact, be the contract of the firm; and the 
party with whom it was made, having notice, could not en- 
force itas such. So, if the firm was composed of more than 
two persons, and one of them dissented, the party with whom 
the contract is made acts at his peril, and cannot hold the 
dissenting partner liable, unless his liability results from the 
articles, or from the nature of the partnership contract. All 
the cases can be sustained on this principle : and it is in strict 
analogy with the civil law, which holds where the stipulations 
of the partnership expressly entrust the direction and control 
of the business to one of the partners, that the dissent of the 
other would not avail, if the contract was made in good faith 
(Pothier, Traite du Com. de Soc., No. 71, 90); and such also, 
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we think, is the rule of the common law.—Const v. Harris, 
Turn. & Russ. 496; Story on Part. $121. Were it otherwise, 
it would be denying to parties the right to make their own 
contracts. If our views as to the governing force of express 
stipulations are correct, the effect of such terms or conditions 
as result by clear implication from the articles, or arise out of 
the nature of the partnership, must be the same. It is as if 
{fey had been expressly provided. 

Now, whenever a partnership is formed by more than two 
persons, we think that, in the absence of any express provis- 
ion to the contrary, there is always an implied understanding 
that the acts of the majority are to prevail over those of the 
minority, as to all matters within the scope of the common 
business ; and such we understand to be the doctrine asserted 
by Lord Eldon in Const v. Harris, supra, and such was the 
opinion of Judge Story.—Story on Part. § 123; 3 Kent’s 
Com. (5 edit.) 45. The rule, as thus laid down, is certainly 
more reasonable and just, than to allow the minority to stop 
the operations of the concern, against the views of the major: 
ity. We do not say that it would be deemed a bona fide 
transaction, so as to bind the firm, if the majority choose wan- 
tonly to act without information to or consultation with the 
minority (Story on Part. § 123); but when, as in the present 
case, the one partner has given notice, and expressed his dis- 
sent in advance, there could be no reason or propriety in re- 
quiring him to be consulted by the other two. 

We do not consider the cases to which we have been referred, 
holding that one partner has the right at pleasure to dissolve 
a partnership, although the articles provide that it is to con- 
tinue for a specified term (Marquand v. New York Ins. Co., 
17 Johns. 525; Skinner v. Dayton, 19 7. 513, 688), as hav= 
ing any bearing on the case under consideration. Conceding 
they are law—which is doubtful (Story on Part. § 275, n. 3, 
and cases there cited)—the decisions rest solely upon the 
ground, that the limitation or the right of dissolution is in- 
compatible with the nature of the copartnership contract ; 
and this principle does not militate against the positions we 
have asserted. The dissent, in the present case, cannot be 
regarded as a dissolution ; for, if effectual, it would not neces- 
sarily produce that result, although it might operate to change 
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the mode of conducting the business. In other words, it 
might be carried on without contracting debts. 

Our conclusion is, that the act, being concurred in by two 
of the partners, was, under the circumstances, the act of the 
firm ; and that the charge, asserting the proposition that the 
dissent of one partner against the other two would necessarily 
exonerate him, was properly refused. 

Judgment affirmed. e 





MOORING et aL. vs. MOBILE MARINE DOCK & 
MUTUAL INSURANCE COMPANY. 


[ACTION BY INSURANCE COMPANY TO RECOVER PREMIUM. ] 


. Negotiable note of debtor, taken at or after creation of the debt, not per se payment, 
The taking of a debtor’s negotiable note, at or after the creation of the 
debt, is not a payment or extinguishment of the debt itself, unless there is 
an agreement so to receive it : in the absence of any such agreement, if the 
note is not paid at maturity, the creditor may sue on the original cause of 
action ; aud if he produces the note at the trial, and offers to give it up 
to the defendant, and the evidence shows that it was taken “ for the purpose 
of closing the account on the books”’, it is not error to instruct the jury that 
“the taking of the note docs not raise the presumption of payment.” 


— 


AppEaL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKinstry. 


Tus action was brought by the appellee against Jacob 
B. Walker, James A. Mooring, and S. G. Stone, “to recover 
the sum of $116 68, due by open account on the 21st Febru- 
ary, 1853, for work, labor, and materials furnished, at the 
request of defendants, in and about the repairs and fitting up 
of a certain steamboat, called the ‘Frank Lyon’, the property 
of said defendants ; also, the sum of $451, the premium of in- 
surance due and payable from defendants to plaintiff on the 
4th April, 1853, in respect of said plaintiff having before that 
time underwritten a policy of insurance, on behalf and account 
of said defendants, and at their request, for the insurance of 
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a large sum of money—to-wit, the sum of $5,000—upon the 
said steamboat, from the 4th October, 1852, to the 4th Octo- 
ber, 1853; which several sums of money, with interest there- 
on, are now due.” 

It appears that Walker did not defend the suit, but the 
other defendants separately pleaded, Ist, the general issue ; 
2d, payment and satisfaction ; 3d, that plaintiff released and 
discharged them before this suit was brought, and received 
the note of their co-defendant (Walker) in full payment and 
satisfaction of said supposed promises. 

“The only contest,” as the bill of exceptions states, “ was 
in reference to the $451 premium of insurance charged by the 
plaintiff for assurance on the Frank Lyon, and the only wit- 
ness examined in reference to this item was J. S. Secor, the 
secretary of the company, who proved, that the said steam- 
boat, at the time of effecting the insurance, belonged to the 
defendants,—that Walker was the general agent, or husband 
of the boat, and Stone was the captain ; that Walker applied 
for the insurance ; that the sum insured was $5,000, and the 
insurance was for the term of One year; that the policy was 
issued to Walker, on account of whom it might concern, the 
loss (if any) payable to Walker ; that the custom of the com- 
pany, in insuring steamboats for a year, was and is to take 
the note of the person applying for the insurance for the pre- 
mium, due at six months, for the purpose of closing the ac- 
count on the books of the company; and that the note of 
Walker, endorsed by Stone, negotiable and payable at the 
Southern Bank, was given for the premium.” Copies of the 
policy and note are appended to the bill of exceptions; and 
it is further stated, that “the note and policy bear the same 
date, but were not exccuted until two or three days after the 
contract to insure was made; and that the note given for the 
premium had not been paid, but was protested for non-pay- 
ment, and was produced on the trial, and offered to the 
defendants.” 

The court charged the jury as follows :— 

“1. That they must be satisfied that said steamboat was 
the property of the defendants, and that while running her 
the indebtedness for work, &c., was incurred by them, or for 
their benefit, and with their knowledge and consent, to au- 
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thorize a recovery for that item; that as to the amount 
claimed for the premium, it was not sufficient that the defend- 
ants were owners of and running the boat, though they should 
be satisfied that the insurance was taken by Walker—they 
must be satisfied that the words ‘for account of whom it may 
concern’, referred to Stone and Mooring, and that Walker 
procured the insurance at their request, or that as the ship’s 
husband he procured it for their benetit, and that they knew 
of it, and assented to it; and that his being ship’s husband 
was not sufficient to show these facts.” 

“2. That if they believed the defendants were all liable for 
the premium, then Stone and Mooring insisted that they were 
discharged by the company taking the note,—they insisting 
that it was taken in payment of the premium ; that whether 
the note was taken in payment or not, was a question of fact 
for them to determine, but the taking of the note did not raise 
the presumption of payment; that they must take all the facts 
into consideration, and if they believed that the note was ta- 
ken in payment of the premium, then the defence was complete 
as to that item ; but if not, and they should find that the de- 
fendants owed the amount, they should find for the plaintiff.” 

To this last charge the defendant Mooring excepted, and 
requested the court to instruct the jury, “ Ist, that one part- 
owner of a steamboat, as such merely, has not authority to 
insure the interest of his co-partners ; and, 2dly, that if they 
believe the note, given by Walker and endorsed by Stone, 
was taken by plaintiff in payment of the premium, then plain- 
tiff cannot recover of him for such premium; both of which 
charges were given by the court.” ; 

The charge excepted to is now assigned for error. 


E. S. Darean, for the appellant : 

The court erred in instructing the jury that the taking of 
the note, under the facts disclosed by the evidence, “did not 
raise the presumption of payment.” It is true, where there 
is an indebtedness by account, and a promissory note is given 
therefor, that whether the account is paid then depends on 
the intention of the parties, as in the case in 10 Ala. 755; 
but where there is no indebtedness by account, and a prom- 
issory note is given at the time of the contract by which the 
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indebtedness arose, there can be no other presumption than 
that it was given in payment, or that the note was part of the 
contract, thereby excluding the idea of an account. If the 
charge can be sustained, then, in every contract of sale in 
which a note is given, the seller may abandon his note, and 
sue and recover on the account, unless the defendant can 
prove that the object and intent of giving the note was to 
prevent an account, or to pay it. But no case goes thus far ; 
on the contrary, they all agree that a note, executed at the 
time of the contract, for the purchase money or value of the 
thing sold, closes the transaction, and becomes the only evi- 
dence of the debt; at least, this must be the prima facie in- 
tendment of the law.—French v. Price, 24 Pick. 13; 12 
Johns. 409; 7 Mass. 43; 2 Greenl. Ev. §§ 519, 520, and. the 
cases there cited. 

The custom of the company is part of the contract of j insur- 
ance, and the custom was to takea note atsix months. The 
entire contract was, the insurance of the boat and a note 
at six months for the premium. If Walker had refused to 
give the note, the policy would not have been issued, unless 
the company departed from its established custom. In re- 
quiring a note at six months, the company, in effect, said, 
‘I will not credit you without your note; I will not have an 
open account, my debt must be evidenced by note.’ The cus- 
tom makes the note a part of the contract, and was evidently 
intended to prevent accounts. This distinguishes the case at 
bar from all the other cases, except French v. Price, supra. 


P. HAMILTON, contra, contended that the charge of the court 
was supported by all the adjudicated cases, except in Massa- 
chusetts and Maine, where the taking of a note is held prima 
facie evidence of payment ; but elsewhere something more is 
required to raise a presumption of payment; and he cited 
the following cases: 11 Johns. 513; 14 2. 404; 2 Gill & J. 
493; 7 Har. & John. 92; 2 Hill’s (S. C.) R. 528; 2 Bail. 
574; 2 Richardson’s Law R. 244; 9 Missouri R. 59-62; 7 
Hill’s R. 180 ; 3 Gill’s R. 350; 8 Conn. 472; 5 Barb. (S. C.) 
R. 398, 408; 1 Hill’s R. 516 ; 52.448; 10 N.H. 507; 154d. 
335; 9B. & C. 449; 7 Johns. 311; 6 Term R. 52; 7 ib. 64; 82d. 
451;6H. &J. 166-70 ; Scott v. Myatt & Moore, 24 sie: 494. 
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RICE, J.—The negotiable note of a debtor is not payment 
of a pre-existing debt, nor of a debt created at the time it is 
given, unless there is an agreement to receive it as payment, 
In the absence of any such agreement, if such note is not duly 
paid, and the creditor is ready to return it, he may enforce 
by action the original debt or consideration. In every such 
action, when the creditor at the trial produces such note, and 
offers to surrender it, the true question is, whether there was 
any agreement whatever to accept the note as a payment of 
the debt due to the plaintiff—Abercrombie v. Moseley, 9 Por. 
R. 145; Scott v. Myatt, 24 Ala. 489; Johnson v. Cleaves, 
15 N. H. 335; The Patapsco Ins. Co. v. Smith, 6 Harris & 
Johns. R. 166 ; Elwood v. Deifendorf, 5 Barb. Sup. Ct. R. 
398; 7 Hill’s R. 130; 9 Missouri R. 59; 3 Gill’s R. 350; 
2 Hill’s (S. C.) R. 528; 2 Bailey, 574; 2 Rich. R. 244; 8 
Conn. R. 472; 6 T. R. 52; 7 i. 64; 8 2. 451; 9B. & C. 
449 ; Burden v. Halton, 4 Bing. 454; Rolt v. Watson, 4 id, 
273 ; Story on Prom. Notes, § 104, 404. 

Although such note is not per se a payment, nor received 
as payment, yet it may operate as a suspension of all right 
~ of action in the creditor until after it has become due and dis- 
honored, and will amount to an absolute satisfaction, or ex- 
tinguishment, of the original debt or consideration, under 
certain circumstances: thus, if it has been transferred by the 
creditor, and is outstanding in the hands of a third person. 
Story on Prom. Notes, § 405; Black v. Zacharie, 3 How. 
(U. S.) R. 483. But independent of the existence of any such 
agreement, or of any such circumstances, the taking of such 
note does “not raise the presumption of payment.” 

The charge of the court must be construed in connection 
with the evidence. The charge in the present case, thus con- 
strued, is not in conflict with the law as hereinabove pro- 
nounced. -The clear and undisputed facts are, that the 
defendants are the owners of the boat insured,—that the note 
for the premium was taken “for the purpose of closing the 
account on the books of the company”; that before this suit 
was commenced, the note was protested for non-payment, and 
that on the trial, it was produced by the plaintiff and offered 
to the defendants. On these facts, there was neither error 
nor injury in that part of the charge which declared that “ the 
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taking of the note did not raise the presumption of payment.” 
6 Harris & Johns. R. 166; 15 New Hamp. R. 335, supra. 
Judgment affirmed. 





WRIGHT vs. BOLLING. 


[ACTION ON PROMISSORY NOTE BY PAYEE AGAINST MAKER,] 


1, Merchant's clerk may testify to what facts—A merchant’s clerk and book-keeper, 
who testifies that he made all the entries on the books, and that he charged 
nothing as sold which was not sold, may further testify “that he is satis- 
fied and believes that all the items charged in the defendant’s account were 
sold, though he cannot recollect them.” 

2. Admissibility of parol evidence as fo facts dehors written—In a suit on a promis- 
sory note by the payee against a surety, who signed as co-maker with his 
principal, the defendant introduced evidence, to show a partial failure 
of consideration, that the note was given for the amount of a book account 
due from his principal to plaintiff, which was secured by a mortgage pur- 
porting on its face to secure the amount of the debt then due; that after 
the execution of the note and mortgage, the amount of this debt became a 
material question in a certain suit, in which plaintiff was examined as a 
witness ; and that on his examination as a witness in said suit, he could only 
prove a portion of the items embraced in the account: Held, that plaintiff 
might rebut this evidence, by making proof of other itemsin the account for 
articles sold after the execution of the mortgage, but before the date of the 
note; and that such proof did not tend to vary or affect the terms of the 
mortgage, since the question at issue was whether the note was supported by 
a consideration, and not whether the mortgage operated prospectively or 
only secured the existing indebtedness. 

3. Mortgage—Contemporaneous parol agreement—LEstoppel.—A debtor by book ac- 
count gave his creditor a mortgage, which purported on its face to secure 
only his present indebtedness; but there was a contemporaneous parol 
agreement that it should operate prospectively, so as to secure the account 
contracted during the remainder of the year. After the law-day of the 
mortgage, the debtor gave his note for the amount of the mortgage debt, 
with a surety as co-maker, to whom, in consideration of his signing the note, 
the creditor at the same time assigned the mortgage by written endorse- 
ment; and at the time of this transaction, the creditor stated that the debt 
due under the mortgage was the amount for which the note was given, but 
no book or account was produced, nor did the debtor say anything as to the 
amount of the mortgage debt: Held, that if the surety signed the note with 
a knowledge of the parol agreement, he could not defeat a recovery on the 
note by insisting that the mortgage only afforded him a partial indemnity ; 
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and, on the other hand, that both his principal and the creditor were estopped 
from saying that the mortgage did not cover the entire amount for which 
the note was given. 

4. Charge referring question of law to “jury, erroneous.—A charge, the effect of 
which is to refer to the jury the decision ofa question of law—e. g. whether 
the statement of a witness, which the court had admitted in evidence, was to 
be considered evidence—is improper and should be refused. 





AppEAL from the Circuit Court of Butler. 
Tried before the Hon. Cuartes W. Rapier. 


Tus action was founded on a promissory note for $82 46, 
executed by S. C. Benson and John S. Wright, dated April 
18, 1854, and payable by the 25th December next thereafter, 
with interest from the Ist January, 1854, to John Bolling, or 
bearer. The defendant Wright, on whom alone the summons 
was executed, defended the suit, but the record does not state 
what the pleas were. 

On the trial, as appears from the bill of exceptions, after 
the plaintiff had introduced in evidence the note declared on, 
the defendant offered in evidence, after proving its execution, 
a certain mortgage executed by said Benson to the plaintiff, 
dated April 28, 1853, conveying a wagon, nine oxen, and a 
growing crop of corn and potatoes to secure the amount of a 
book account then due and owing from said Benson to plain- 
tiff. This mortgage contained a power of sale, the law-day 
being the Ist January, 1854; and on it was an endorsement, 
signed by plaintiff, in these words: “The 18th day of April, 
1854, received note for the amount due me on the mortgage, 
and give it to John S. Wright to assign the note.” 

“The defendant also introduced a witness, who swore that 
the note sued on was given by defendant to plaintiff when 
said Benson was present ; that Benson said nothing as to the 
amount of his indebtedness to the plaintiff, but plaintiff stated 
that Benson owed him under the mortgage the amount for 
which the note was given; that no book of accounts, or state- 
ment of the amount, was produced, and no items of the ac- 
count mentioned ; that the note, and the endorsement by 
plaintiff on the mortgage, were both made at the same time. 

“The defendant also introduced a witness, who swore that 
on a previous trial between the State and said Benson, in 
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which the amount of Benson’s indebtedness to plaintiff was a 
question, and after the assignment of the mortgage and making 
of the note, plaintiff was examined touching this indebted- 
ness, and produced his books ; and that all he could swear to 
was, one barrel of flour, worth $9, and ten gallons of whiskey, 
worth $5; that his clerk was called in to aid him in making 
out his account, and they both could not make out any more. 
“ Here the defendant closed his closed case; and thereupon 
the plaintiff introduced one Wren, who swore that, previous 
to the making of the note, he was present and saw plaintiff 
bid off a yoke of oxen and a wagon, at $38, and pay the 
money for the same; that said oxen and wagon were sold at 
a constable’s sale as the property of said Benson, and went 
back into Benson’s possession. But this testimony, in gefer- 
ence to the oxen and wagon, was subsequently (and before the 
jury retired) excluded from the jury, on motion of the defendant. 
“The plaintiff also introduced one McKellar, who swore 
that he was clerk for plaintiff in 1853, up to the 28th May of 
that year, and kept his books up to that time; and he proved 
on the books, which were produced and before the witness, in 
his handwriting, items of account charged against said Benson 
(in the handwriting of witness) to the amount of $38; that 
while he was clerk as aforesaid, all that was sold from the 
store was sold by him, or within his knowledge; that he 
made no entries on the books of things as sold@ which were 
not sold ; and that he was satisfied and believed that all those 
items were sold to said Benson, but he could only remember 
three articles as being sold to him—which were, one barrel 
of flour, at $9; ten gallons of whiskey, at $5; and one bottle 
of oil, at seventy-five cents. The defendant moved the court 
to exclude from the jury that part of the testimony of ‘said 
witness in these words—‘ that he was satisfied and believed 
that all those items were sold to said Benson’ which he could 
not state from memory : but the court overruled the objection, 
the evidence went to the jury, and the defendant excepted. 
“The plaintiff (?) also moved to exclude from the jury all 
the testimony of said witness, as to the items which he proved 
on the book, charged against Benson after the making of the 
mortgage, amounting to $38; but the court refused to do so, 
the evidence went to the jury, and the defendant excepted. 
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“The plaintiff introduced one S. J. Bolling, who swore 
that, before the making of the mortgage, plaintiff and said 
Benson came to him to write the mortgage, and that they had 
@ paper writing—whether a note, or memorandum of account, 
he could not recollect, but its amount was $26. The plaintiff 
also introduced John Bolling, Jr., who swore that, after Me- 
Kellar left in 1853, he was clerk for plaintiff ; that Benson 
came there seyeral times, and bought things on a credit, but 
the items or value he could not recollect, and he did not keep 
an account thereof. The plaintiff also introduced a witness, 
who swore that, when the mortgage was made, defendant was 
not present, and Benson said that it was intended to secure 
to plaintiff the payment of an account in his store for what 
he had got and expected to get afterwards during that year. 
Def€ndant moved to exclude from the jury the testimony of 
this last witness ; but the court overruled the motion, and the 
defendant excepted. 

“The court charged the jury, among other things, that if 
it was intended, at the time the mortgage was made, that it 
should operate as a mortgage security for such account as 
Benson had contracted in 1853, or might afterwards contract 
with plaintiff during that year, then his account with plain- 
tiff during that year, both before and after the making of the 
mortgage, was secured by the mortgage; to which charge de- 
fendant excepted. 

“The defendant asked the court to charge the jury,— 

“1, That if they believed from the evidence that the con- 
sideration of the note sued on was the amount due by Benson 
to plaintiff under the mortgage, and that at the time the mort- 
gage was made $30 was all that was due by said Benson to 
plaintiff under the mortgage, then the amount of the note sued 
on for which the defendant would be lable, would be that 
sum, with interest from the first of January, 1854; which 
charge the court refused, and defendant excepted. 

“2. That if they are satisfied from the proof that the note 
sued on was given for the amount which might be due from 
Benson to plaintiff under the mortgage; that plaintiff was 
only able to specify on the former trial an account against 


Benson amounting to one barrel of flour and ten gallons of 


whiskey, and that his clerk (McKellar), after looking at the 
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pooks, could only remember those articles and a bottle of oil 
as being sold to Benson; and there has been no other evi- 
dence as to the account, save the note in issue; then, if they 
believe all the balance of the evidence, they must find a ver- 
dict only for the amount of those articles, with interest from 
the first of January, 1854. This charge, also, the court re- 
fused to give, and the defendant excepted.” 

All the rulings of the court above stated are now assigned 
for error. 


E.moreE & Yancey, for the appellant : 


1. It was not allowable to give parol evidence of the in- 
tention of Benson in executing the mortgage, so as to give 
Bolling a greater security than the instrument itself would 
give him. Ina written instrument, the intention of a party 
is to be ascertained from the meaning of the words used in it, 
and from them alone; with this exception, that extrinsic evi- 
dence is admissible to enable the court to discover the mean- 
ing of the words used, and to apply them to the particular 
facts of the case.—2 Phil. Ev. 276. Though a mere money 
consideration may be shown to have been greater or less than 
stated in a deed, yet it is not admissible to give parol evi- 
dence of a consideration different from and inconsistent with 
the one stated.—Murphy v. Branch Bank, 16 Ala. 90. The 
parol evidence offered materially varied the written contract 
itself: the written contract was, that the sale of the property 
should be void on payment of an account then due; while 
the parol evidence added thereto the amount which might 
also become due at a future period. 

2. It was erroneous to leave to the jury the question, what 
was the matter which the mortgage was intended to secure. 
It was the duty of the court to construe the instrument and 
declare its meaning.—2 Phil. Ev. (3d ed.) 278, and cases cited. 


Watts, JUDGE & JACKSON, contra : 

1. The evidence of McKellar was competent. Whether it 
was sufficient ought to have been raised by a charge.—Bell v. 
Rhea & Co., 1 Ala. 83; Batre v. Simpson, 4 2. 312. 

2. The evidence showing the consideration of the mort- 
gage was proper, 
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3. The first charge asked was erroneous, , because it sought 
to confine defendant’s liability on the note to the amount of 
Benson’s indebtedness at the time of the execution of the mort- 
gage; while the true question was, what was the amount of 
that indebtedness at the time of the execution of the note. 

4. It needs no argument to show that the second charge 
asked was properly refused. 

5. The charge given was certainly correct.—Robinson & 
Caldwell v. Mauldin, Montague & Co., 11 Ala. 980, and 
cases there cited. 

6. The true question in the case was, not as to the validity 
of the mortgage between Benson and Bolling, but whether 
Benson owed Bolling at the time the note was executed. At 
that time Benson admitted his indebtedness to Bolling, in the 
presence of Wright ; and Wright. being merely a surety, was 
bound by that admission, and became Benson’s surety. 


CHILTON, C. J.—1. There was no error in admitting 
the testimony of McKellar, to which exception was taken. 
The fact that the witness has no recollection of selling the 
other articles, makes no difference. He made the charges, 
and knows that they are correct, for he charged nothing that 
was not sold and delivered. He might, therefore, very prop- 
erly state, that he was satisfied and believed the items so 
charged were sold to Benson, although he could not remem- 
ber them.—1 Greenl. Ev. (5th ed.) $ 437; 2 Ad. & El. 210; 2 
Phil. Ev. (C. & H.) p.551, note 421; Pluie v. Newton, 1 Rep. 
Const. Ct. 423; 7b. 378; Head v. Shaver, 9 Ala. 791. 

2. A portion of the items charged on the books and proved 
by this witness were sold since the execution of the mortgage, 
but in 1858, and the defendant moved to exclude these; 
but the court allowed them to be proved, against his excep- 
tion. This was correct. The proof tended to show a con- 
sideration for the note, and to rebut the proof offered by the 
defendant that the flour and ten gallons of whiskey were the 
only articles booked against Benson during the year 1853. 
The question is, not whether the mortgage shall stand as se- 
curity for the items sold after it was executed, but whether 
the note is supported by a consideration. If Benson and 
Bolling agreed that the mortgage should secure the payment 
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for articles sold by the latter after its execution, and the note 
was given in part consideration of such sale, the note will be 
supported, whether the agreement for security would be car- 
ried out or not, unless Bolling was guilty of a fraud in in- 
ducing Wright to sign the note, by some false assurance that 
the mortgage would secure him, when it would not. Nothing, 
however, of this kind is alleged, nor is any question of the 
kind raised. The proof was relevant and proper. Its suffi- 
ciency and effect were matters for the jury, under the charge 
of the court. 

3. It appears that the note and the endorsement upon the 
mortgage were executed at the same tine—are parts of one 
transaction. Benson, the principal debtor and mortgagor, 
was present, and a party to the transaction, for he executed 
the note. Although, by the terms of the mortgage, the ac- 
count for the year 1853, existing at the time of its execution, 
was alone secured by it; yet, when it was made, Benson said 
it was intended to operate prospectively, so as to secure the 
articles to be purchased thereafter in 1853, as well as the 
book account then existing for that year. Under these cir- 
cumstances, Benson executed his note for the amount which 
Bolling claimed to be covered by the mortgage, with the de- 
fendant Wright (we presume) as his surety ; and in consider- 
ation of Wright’s signing the note, Bolling, the mortgagee, 
transfers to him the mortgage, by the endorsement copied 
above. Now, if Wright signed the note with a knowledge of 
these facts, we know of no principle which would release him 
by reason of the fact that the mortgage only afforded him a 
partial indemnity. He has all the indemnity he contracted 
for, and has assumed to risk the compliance on the part of 
Benson with what, to say the least of it, amounts to a moral 
obligation, resulting from his promise to allow the mortgage 
to operate as a security for goods to be purchased after its 
execution in 1853. If, however, on the other hand, Benson 
recognized this obligation, and gave his note to Bolling for 
all the account of 1853 as secured by the mortgage; and as 
a part of the same transaction, the defendant Wright signed 
the note in consideration of the transfer of the mortgage to 
him, which transfer shows the note to be for the mortgage 
debt,—then, it is perfectly clear that both Benson and Bolling 
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are estopped from saying that the mortgage does not cover 
the entire demand.—See 1 Greenl. Ev. $$ 27,184, 195, 196, 
207, 208 ; Stone v. Britton, 22 Ala. 243-248, and cases there 
cited. In favor of the surety, the mortgage is to have the 
operation agreed upon by the creditor and principal debtor. 
If they have said that the note which they induced him to 
sign was for the mortgage debt, and that therefore the mort- 
gage transferred to him was a subsisting indemnity in his 
hands to the amount of his liability which he is induced to 
incur in consequence of such indemnity, as against them it 
must so operate, there being nothing upon the face of the 
mortgage, or of the endorsement of it, inconsistent with such 
operation. It will be observed, the question whether the 
mortgage is a subsisting security, arises solely between the 
parties themselves—no third person or creditor intervenes to 
contest its operation. 

4, It follows from what we have said, that the proof ob- 
jected to was not only proper, as rebutting the evidence of 
want of consideration offered by the defendant, but tended to 
build up an estoppel as against Benson; giving to the mort- 
gage the effect of securing the whole note in favor of the de- 
fendant, as announced by the affirmative charge given by the 
court. This charge, when considered with reference to the 
testimony set out in the record, on which it is based, is unex- 
ceptionable. 

5. The first charge prayed for by the defendant assumed 
that the mortgage only secured so much of the account of 
1853, as had been contracted by Benson with Bolling before 
its execution, and that Wright was only liable for this sum. 
But we have shown that, under the proof, such was not its 
legal operation as respects the rights of this defendant. The 
charge pretermits the inquiry, whether the conduct and decla- 
rations of Benson and Bolling had not given to the mortgage 
a more extended operation, and, under the facts disclosed by 
the record, was improper. 

6. The last charge asked by the defendant was properly 
refused, as it referred to the jury the legal question, whether 
what McKellar had said in reference to certain items charged 
by him on the books of Bolling, of goods sold to Benson by 
him, but the sale of which he could not remember, was to be 
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considered as evidence. The charge sets forth the items 
which this witness states he remembers to have sold, and says, 
“if there has been no other evidence as to the account save 
the note in issue, then, if they believe all the balance of the 
evidence, they must find a verdict only for the amount of those 
articles, with interest from January, 1854.” This question of 
law the court had previously settled, and properly, adversely 
to defendant. Besides; all the proof is not set out, and there 
may have been proof which would have justified a recovery 
aside from the evidence contained in the charge. It is impos- 
sible to say whether a charge, predicated upon the whole 
proof, and which may or may not be proper as the proof may 
justify or forbid it, should have been given, in the absence of 
a knowledge of what the proof was. In such case, the party 
excepting must set out all the proof. 

Weare unable to perceive any error in the record prejudi- 
cial to the appellant. We thus qualify our conclusion, be- 
cause, if the charge given be erroncous, it is upon the assump- 
tion that the defendant took the mortgage, and signed the note, 
with a knowledge that only part of the note was secured by 
it; in which event, the mortgage would be no criterion of his 
liability, and consequently the charge could not by possibility 
have worked any injury to him. 

Judgment affirmed. 





MAYS, Apwm’r, &c., vs. WILLIAMS. 


[ACTION ON NOTE GIVEN TO ADMINISTRATOR FOR MEDICAL’ SERVICES RENDERED 
BY HIS INTESTATE.] ° 


1. Construction of statutes prohibiting unlicensed physicians from practicing —The effect 
of the acts of 1823, 1826, and 1832, (Clay’s Digest, pp. 487-8, §§ 2, 9, 10,) 
construed together, is to render void all bonds, notes, promises, &c., given 
or made to an unlicensed physician, in consideration of medical services 
rendered by him, unless his name has been enrolled in one of the medical 
boards of this State, or unless he practices on the botanic system only ; and 
when suit is brought on a note, which is shown to have been given in con- 
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sideration of medical services rendered, no recovery can be had, unless it is 
proved that the person by whom the services were rendered was not within 
the prohibition of the statute. 

2. Validity of contract determined by what law.—The validity of a contract must be 
determined by the statute in force at the time itis made: if it is valid when 
made, a subsequent change or repeal of the law cannot impair its validity ; 
and if it is void when made, no subsequent law can impart to it validity, 

3. Rules of evidence governed by what law.—lIn all civil actions commenced since 
the adoption of the Code, although founded on contracts whose validity 
must be determined by the old law, the rules of evidence prescribed by the 
Code must govern. 

4, Preponderance of evidence in civil cases.—In the absence of legal presumptions, 
it is for the jury alone to determine what amount of evidence is required to 
produce conviction in their minds; and a charge, which instructs them “ that, 
in civil cases, all that is required is that the proof’ shall preponderate in 
favor of one party or the other, and that they must find according to the 
preponderance of the proof,” invades their province, and is therefore erro- 
neous. 


APPEAL from the Circuit Court of Chambers. 
Tried before the Hon. JNo. GILL SHORTER. 


Taxis action was commenced in August, 1853, and was 
founded on a promissory note of which the following is a 
copy : 

“$89,75. One day after date, I promise to pay Robert L. 
Mays, adm’r, &c., the sum of $89,75, for value received this 
March 13, 1851. (signed) - Wilson Williams.” 

The plaintiff sued on this note as administrator of Thomas 
J. Williams, deceased. The bili of exceptions states, that 
after the plaintiff had read the note in evidence, “ the defend- 
ant proved by a witness, that said note was given entirely 
for a medical account contracted by defendant with plaintiff’s 
intestate in his lifetime, in the years 1850 and 1851, which 
account was found on said intestate’s books after his death ; 
that when said note was given to piaintiff, the said medical 
account was given up to the defendant, and the note was 
handed by him to plaintiff; that at the time the said note 
was thus executed, and said account receipted and given up, 
defendant raised no other objection to the account than that 
it was too large, and, on being informed that plaintiff, as ad- 
ministrator of his intestate, could deduct i:o portion of said 
account, he then executed said note, aud delivered it to plain- 
tiff. Defendant further proved, that he had regularly served 
a notice on plaintiff, in pursuance of the statute in such case 
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to produce the license or diploma of his intestate to practice 
medicine ; and it was admitted that plaintiff had notice to 
produce said license or diploma of his intestate, and that it 
could not be produced by him. ‘There was no evidence before 
the jury, tending to show whether or not defendant, at the 
time he executed said note and took up said account, knew 
that said intestate had been practicing medicine in his family 
without a license or diploma. There was proof, that said 
intestate, during the period in which said medical account 
was made, practiced sometimes on the botanic system, as well 
as the old medical system ; and there was also proof that he 
bled, blistered with Spanish flies, and gave calomel to defend- 
ant’s family, while rendering the medical services embraced 
in said account: but there was no proof that said intestate, 
while said account was being contracted, ever practiced on 
the botanic system in the defendant’s family. 

“This was all the evidence in the cause adduced by either 
of the parties ; and on these facts, the plaintiff, by his counsel, 
requested the court to charge as follows: 

“1. That a notice to plaintiff to produce, on the trial of the 
cause, his intestate’s license or diploma to practice medicine 
when the account in question was contracted, and after the 
note was given for it to plaintiff as his administrator, without 
raising the objection, at the time of the execution of the note, 
that said intestate had no license or diploma at.the time the 
account was contracted, (if they believe these to be the facts,) 
presents no bar to plaintiff’s recovery on said note, although 
he fails to produce the license or the evidence thereof, and 
that if no other defence against said note be made out to 
their satisfaction, they must find for the plaintiff. 

“2. That to entitle plaintiff to recover on said note, he is 
not bound to show that his intestate, when said medical ac- 
count was made, had a license or diploma to practice medi- 
cine, although he had been notified to produce it. 

“3. That if they believe the whole evidence, they must find 
for the plaintiff the amount of the note, with interest from its 
maturity. 

“These several charges the court refused to give, and to 
each refusal the plaintiff excepted, 
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“The defendant then asked the court to charge ‘the jury,— 

“1. That if they believe from the evidence that the note 
sued on was given for medical services performed by plaintiff’s 
intestate, or for medicines furnished and sold, as prescribed 
by him as a physician, or for either of them, then plaintiff 
cannot recover if he practiced medicine as a botanic physician. 

“2. That in civil cases, all that is required is, that the 
proof shall preponderate in favor of one party or the other, 
and the jury must find according to the preponderance of the 
proof. . 

“3. That although the note, on its face, imports a consid- 
eration, yet, if the proof is so far satisfactory to their minds 
as to produce the preponderance that the note was given for 
medical services performed by plaintiff ’s intestate, or for med- 
ical services furnished as prescribed by him as a physician ; 
and that said intestate, in his practice, used calomel, or any 
of the preparations of medicines sold, or bled his patients, or 
blistered them with Spanish flies,—then plaintiff cannot re- 
cover. 

“These three charges were given by the court, as asked, 
and to the giving of each separately the plaintiff excepted.” 

The charges given, and the refusal to give the charges re- 
quested by plaintiff, are now assigned for error. 


JaMEs E. Betser, for the appellant, contended,— 

1. That the statute in force at the time the account was 
contracted for which the note was given, must govern the 
sufficiency of the notice; that by the express terms of this 
statute (Clay’s Digest, p. 491, § 42), the notice must be given 
to the physician by whom the services were rendered, and 
therefore his administrator could not be required to pro- 
duce it. 

2. That inasmuch as the note was given, not to the physi- 
cian himself, but to his administrator, and given without ob- 
jection, the case is taken out of the operation of the statute 
and decisions cited for the appellee—Gilmer v. Ware, 19 


Ala. 252. 


Ricuarps & FALKNER, conéra, cited Clay’s Digest, pp. 487, 
491, §§ 1, 2,42; Code, § 978; Holland v. Adams, 21 Ala. 


680; Allcot v. Barber, 1 Wend. 526. 
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GOLDTHWAITE, J.—If the note sued on rested on a 
yalid consideration at the time it was given, it would impose 
an obligation on the maker, the force of which it would be 
beyond the power of the legislature to impair; but the act of 
1823 not only prohibits the practice of physic or surgery by 
unlicensed physicians, but expressly provides that all bonds, 
notes, promises, and asswmpsits, made to any person not 
licensed in the manner thereinafter specified, the considera- 
tion of which shall be for services rendered as a physician or 
surgeon prescribing for the cure of diseases, shall be utterly 
void.—Clay’s Dig. 487, §$ 1, 2. Subsequent acts conferred 
the right on any physician, who had graduated at any regular 
medical university, to enrol his name with any of the medical 
boards of the State on the production of his diploma.—Clay’s 
Dig. 488,§ 9. By force of these statutes, medical services 
rendered by a physician who had not been licensed, or whose 
name had not been enrolled in a medical board of this State, 
formed no valid consideration for a contract of any kind ; 
and as a necessary consequence, a note based upon such ser- 
vices would not be recoverable. The act of 1832 (Clay’s 
Digest, 488, § 10) repealed the sections of the act of 1823 to 
which we have referred, as to physicians practicing on the 
botanic system; but our understanding of the last act is, — 
that it applied to those who confined their practice to that 
system only. Indeed, the proviso shows conclusively that 
such was the intention of the legislature, as any botanic phy- 
sician who administers calomel and certain other medicines 
in use with the regular faculty, is expressly subjected to all 
the penalties of the former acts. 

The effect of these statutes, taken together, was to prohibit 
all persons from practicing as physicians, unless they were 
licensed by a medical board in this State, or their names were 
enrolled according to the provisions of the statute to which 
we have referred, or unless they practiced on the botanic 
system alone; and the necessary result of this prohibition 
would be, to prevent a recovery in all actions founded on 
contracts for medical services, unless it was proved that the 
persons rendering such service were not within the prohibi- 
tion. The repeal of the law by the adoption of the Code did 
not give validity to the contract, if it was void under the old 
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law.—Milne v. Huber, 3 McLean, —; McKissick v. MeKis- 
sick, 6 Humph. 75; Mitchell v. Doggett, 1 Branch (Fla.) 356. 

But although we must look to the law in force at the time 
the note was given, to determine its validity and effect, in 
relation to the evidence whic governs a suit upon it a dift 
ferent rule obtains. If the suit was commenced since the 
adoption of the Code, the rules of evidence which it prescribes 
must govern in all civil causes ; and although, under section 
978, the plaintiff is not required to prove a license, except 
upon two days notice by the opposite party that such proof 
will be required, yet, if such notice is given, it devolves upon 
him, whenever it is established that the contract sued upon 
was for medical services, to show that he is outside of the 
prohibition; and this he can do by proving his license, or 
that he was enrolled in the medical board, or that he prac- 
ticed on the Thompsonian system only. 

Applying these rules to the charges requested on the part 
of the plaintiff below, there was no error in their refusal. 

The charge, however, which asserted that the note was not 
recoverable if given for medicines furnished or sold by the 
intestate, cannot be supported. It is true that section 980 of 
the Code operates as a prohibition upon the sale of drugs un- 
less a license is obtained ; but no such law was in force at the 
time the note was given, and if the consideration was then 
valid, it could not, as we have said, be affected by any subse- 
quent statute. 

We think, also, that the court laid down the law too 
broadly, when it instructed the jury that, in civil causes, they 
were bound to find according to the preponderance of the 
testimony. Whatever facts are necessary to be established— 
whether by the piaintiff, to give him a right to recover, or 
by the defendant, to sustain his defence—must be proved ; 
and although, from the nature of things, it is impossible 
to say what degree or quantity of evidence amounts to 
proof, as it must necessarily depend upon the effect it has 
upon the mind (1 Greenleaf on Evidence, § 2), yet it will 
scarcely be denied that it would be unjust to charge a de- 
fendant with a heavy debt, when the preponderance of the 
evidence merely inclined the mind of the jury to the side of 
the plaintiff; or to mulct a man in heavy damages, when the 
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evidence, although it preponderated against him, left the 
minds of the jury in a state of great doubt and uncertainty 
whether he was the person who committed the act complained 
of. We have high authority to sustain us in saying that, in 
such cases, a mere preponderance of evidence might not be 
sufficient—Stark. Ev. (4 Amer. edit.) 451, 452. Much, of 
course, depends upon the nature of the fact to be established, 
and in most cases the amount of evidence required would vary 
as the fact was more or less improbable in itself; but no 
matter what might be the preponderance of testimony, if it 
failed to produce a rational belief in the minds of the jury as 
to the existence of the fact, it could not in any sense be said 
to be proved. We can suppose many cases where evidence 
would be admissible, as tending to prove facts, which would 
scarcely be sufficient to generate the lowest degree of belief ; 
and if no evidence was offered by the other party, the fact 
could not, for that reason alone, be regarded as established. 
There can, as we have said, he no definite standard as to the 
quantity of testimony. In the absence of legal presumption, 
it is for the jury alone to determine upon the amount of evi- 
dence required ; and the court invades their province, when 
it lays down an arbitrary rule, which, if followed, would force 
them to determine the existence of facts againgt their con- 
victions as produced by the evidence. 

For the errors we have noticed, the judgment must be re- 
versed, and the cause remanded. 





MATTHEWS, Avpwr, &c., vs. DOUTHITT ann WIFE. 
[CITATION TO ADMINISTRATORS TO COMPEL FINAL SETTLEMENT. ] 


1. Administrator de bonis non cannot be appointed until office vacated by his predecessor. 
After the grant of letters of administration to a person entitled to and ca- 
pable of discharging the trust, the probate court has no power to make any 
new appointment to the office until it is vacated, either temporarily or per- 
manently, by the death, resignation, removal, &c., of the first administrator ; 
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such new appointment before the office is vacated is totally void, and con. 
fers no authority on the persou appointed to have the first administrator 
cited to make final settlement. 

- Final decree, rendered within cightecn months after grat of leiers, and discharging 
administrator from further liability, void-—If an administrator, after qualifying 
under a regular appointment by the prohate court, lias never resigned, and 
has not reported the estate cither solvent or insolvent, a final decree, ren- 
dered within eighteen months after his appointment, that he “ go hence 
discharged from further liability as such administrator,” is utterly void—it 
neither afiects his rights or liabilities as administrator, nor authorizes the 
appointment of an administrator de bonis non of the estate. 

3. Whether such decree is of any validity as confirming and allowing administrator's 
accounts.—Such a decree, if admitted to be valid so far as it confirms and 
allows the administrator’s accounts (as to which. guwre 2) cannot be conclu- 
sive beyond the very items mentioned in the account, nor protect the ad- 
ministrator from liability as to all other matters. 


Nw 


APPEAL from the Court of Probate of Franklin. 


In the matter of the estate of John Snow, deceased. 

The record shows that, on the 20th November, 1851, letters 

of administration were granted by said court to Cynthia D. 
Snow, the widow of said decedent ; that on the same day ap- 
praisers of the estate were appointed, who subsequently re- 
turned an inventory of the estate, showing personal property 
to the amount of $42 10, and an order of sale was at the same 
time granted to the administratrix ; that at a special term of 
the court, held on the 25th September, 1852, the administra- 
trix made application for a final settlement, and filed her ac- 
counts and vouchers, and that thereupon an order was made 
directing publication for forty days, and appointing a guar- 
dian ed litem for the infant distributees ; that the proceedings 
were regularly continued, from term to term, until the regu- 
lar January term, 1853, when the following decree was ren- 
dered :— 

“This being the day to which was continued the final set- 
tlement of Cynthia Snow, administratrix of the estate of John 
Snow, deceased, came the said administratrix, and Rebecca 
Snow, infant daughter of said decedent, by her guardian ad 
litem: and it appearing to the satisfaction of the court that 
publication for forty days has been made, by posting up writ- 
ten notices at the court-house door and three other public 
places in said county, requiring all persons interested in said 
settlement to be and appear before the judge of this court, 
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and show cause (if any they can) why said settlement should 
not be made ; and the judge of said court, having examined, 
audited, and stated said account, reported the same for 
allowance ; from which it appears that said administratrix 
has charged herself with the sum of $52 70, and is entitled 
to credits amounting to %52 70, disbursing all that has come 
into her hands as such administratrix; and there being no 
exceptions made to said account, or any part thereof, so 
stated, it is ordered, adjudged, and decreed, that the same be 
in all things confirmed and allowed, and that said adminis- 
tratrix go hence disciiarged from farther liability as such 
administratrix.” 

Afterwards, at the regular April term, 1858, it was “ or- 
dered by the court, that A. C. Matthews, sheriff of said 
county, be, and he is hereby, appointed administrator de bonis 
non (by virtue of his said office) of the estate of John Snow, 
deceased, and that letters of administration issue to him ac- 
cordingly.” At the March term, 1854, said Matthews, as 
administrator de bonis non, filed his petition in said court, 
asking a citation against said administratrix, who was alleged 
to have intermarried with James Douthitt, to compel a final 
settlement of her administration ; and a citation was accord- 
ingly issued to said Douthitt and wife. At the term to 
which this citation was returnable, the defendants appeared, 
and pleaded the decree above recited as a final settlement ; 
and on thei motion the court dismissed the petition, and ren- 
dered judgment for costs against said administrator de bonis 
non individually. This decree is now assigned for error. 





R. 8. Watkins, for the appellant. 
J. W. SHEPHERD, contra. 


RICE, J.—The doctrine of the common law, in force in 
this State, is, that when the Probate Court has granted letters 
of administration to a person entitled to and capable of dis- 
charging the trust, it cannot make any new appointment of 
an administrator of the same estate, until the occurrence of 
one of those events or disabilities which, either temporarily 
or perpetually, vacates the office—as the death, or resignation 
of the party, the repeal of his authority, &c. Ifit makes any 
such new appointment before the occurrence of any one of 
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such events or disabilities, such new appointment is totally 
void.—Griffith v. Frazier, 8 Cranch, 9: The Justices y. 
Selman, 6 Georgia R. 432. 

Where an administratrix has been duly appointed by a 
probate court in this State, and has qualified under such ap- 
pointment, and has never resigned, and has not reported the 
estate either solvent or insolvent, a decree rendered by that 
court within eighteen months from such appointment, “ that 
said administratrix go hence discharged from further liability 
as such administratrix”, is utterly vyoid.—Enicks and Wife 
v. Powell, 2 Strobhart’s Eq. R. 196. It does not destroy or 
abridge her rights or liabilities as administratrix, nor author- 
ize the appointment of an administrator de bonis non of the 
same estate. If she has received assets for which she has not 
duly accounted, or which she has not duly administered, she 
may be proceeded against in that court precisely as if no such 
decree had ever been rendered. If since her appointment as 
administratrix she has married, the proceedings ought to be 
against her and her husband as administrator and adminis- 
tratrix of the estate—McGinty v. Mabry, 23 Ala. 672; 2 
Wns. on Ex’rs, 632-633 ; Pistole v. Street, 5 Porter’s R. 64. 

Whether that part of the decree in the present case which 
confirms and allows the account of the administratriz as shown 
in the record, is of any validity, we do not now determine. 
If it be valid for any purpose, it cannot be conclusive beyond 
the very items mentioned in that account, and cannot protect 
her from liability as to all matters not mentioned in the 
account. 

The administratrix in chic has not been displaced, nor has 
she resigned. The record does not show anything which 
amounts to a repeal of her authority, nor to a bar to her lia- 
bility for matters not mentioned in the account above referred 
to, even if it be conceded that she is protected to the extent 
of the items mentioned in that account.—Gayle v. Elliott, 10 
Ala. 264 ; Norman v. Norman, 3 Ala. 389, 

The plain result from what we have said, is, that the ap- 
pointment of the appellant as administrator de bonis non, is 
void,—that he has not thereby acquired any rights as admin- 
istrator, and that there was no error in dismissing his petition. 

The decree is affirmed. 
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CRUMP er aL. vs. WALLACE. 


[TRESPASS TO TRY TITLES—MOTION TO DISMISS APPEAL. ] 


1. Acknowledgment of security for costs held sufficient.—Security for the costs of the 
appeal, though given by only one of the appellants, is as good as if given 
by all, since it covers all the costs of the appeal; therefore an acknowledg- 
ment of security “for the costs of an appeal by all the plaintiffs except R.”, 
is sufficient. 

. Death of one of several co-plaintiffs before suit brought, in trespass to try titles, defeats 

entire action—The rule which obtains in ejectment, that the death of one of 

several lessors of the plaintiff does not abate the suit, nor destroy the right 
of the survivors to proceed, does not apply to the action of trespass to try 
titles, which must be brought in the name of the real parties; but in the 
latter action, the death of one of several co-plaintiffs before suit brought, 
defeats the entire action, and may be pleaded either in abatement or in bar. 
Provisions of Code allowing amendments as to parties do not apply to actions pending 
when it took effect—The provisions of the Code allowing amendments as to 
parties (§ 2403) eannot be applied to suits which were pending when it took 
effect—to-wit, on the 17th January, 1853 ; and under the old law, where one 
of several co-plaintiffs was dead at the commencement of the suit, there 
was no authority for dropping his name at any subsequent stage of the pro- 


ceedings. 


bo 
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APPEAL from the Circuit Court of Shelby. 
The record does not show the name of the presiding judge. 


TRESPASS TO TRY TITLES, as also to recover possession of a 
tract of land lying in Shelby county, which the plaintiffs 
claimed as heirs-at-law of Francis Shrader, deceased ; George 
Reeves and Rutha, his wife, being named in the writ and 
declaration as two of the plaintiffs. The defendant pleaded, 
Ist, not guilty ; and, 2dly, that George Reeves, one of the 
plaintiffs in this suit, was dead at and before the commence- 
ment of the suit. The plaintiffs demurred to the second plea, 
but their demurrer was overruled; and they then replied, 
“that said George Reeves had no interest in the land sued 
for, and that he was, up to the 12th May, 1850, when he died, 
the husband of Rutha Reeves, and was made a party only be- 
cause he was at that tine supposed to be alive, and the hus- 
band of said Rutha, who (it is averred) is a part owner of the 
land sued for, and was at the commencement of the suit.” 
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The court sustained a demurrer to this replication, and the 
plaintiffs were thereupon forced to take a nonsuit, with leave 
to move to set it aside in this court; and they now assign for 
error these rulings of the court. 

The clerk certifies, in his final certificate appended to the 
transcript, “that an appeal was taken by the plaintiffs in this 
cause”; and the sureties for the costs of the appeal acknowl- 
edge themselves “securities for the costs of an appeal in said 
cause by all the plaintiffs except —— Reeves.” It appears that 
the appellee, on these facts, moved to dismiss the appeal, or to 
strike the case from the docket ; but the motion is not entered 
on the motion docket, and does not anywhere appear on the 
records of the court. 


MorGan & Martin, for the appellants : 


1. The declaration shows that George Reeves and his wife 
were joined as plaintiffs, which could only be done where the 
suit was to recover her lands. ‘The wife represented the real 
interest, and on the death of her husband might sue alone; 
or, since she sued jointly with him, the suit survived to her 
on his death.—Bright on Husband and Wife, vol. 1, p. 64; 
2 Strobh. L. 332. 

2. Since George Reeves was dead at the commencement of 
the suit, and there was no interest in him to survive to any 
one, the introduction of his name on the record could pro- 
duce no legal consequences, where the actual parties in inter- 
est were all able to proceed with the cause. Such an error 
was améndable at common law.——Chitty’s Pleadings, vol. 1, 
p- 14; Carolina Law Repository, vol. 1, p. 84. 

3. At most, the death of one of several co-plaintiffs before 
suit brought, even where (if living) he would have been a 
necessary party, can only be taken advantage of by plea in 
abatement.—9 Gill & J. 428; 1 Chitty’s Pl. (9th Amer. ed.) 
p. 447; Graham v. Houston, 4 Dev. Law R. 238; 3 Scam. 507; 
Bonner v. Greenlee, 6 Ala. 411. 

4. One or more joint tenants may sue separately in eject- 
ment, or in trespass to try titles, or in trespass quare clauswm 
Jregit, without noticing the other parties in interest ; and if 
one of the lessors of the plaintiff dies, or is stricken from the 
demise or declaration, the suit does not abate, but proceeds in 
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the name of the remaining parties.—9 Pick. 528; 7 Greenl. 
421; 2H. & J. 280; 2H. & M. 614; i. 345; 8 Johns. 403; 
12 ib. 185; 4 Gill & J. 323; 1 B. Mon. 370. 

5. The action of trespass to try titles, having been substi- 
tuted by statute for the action of ejectment, must be co-exten- 
sive with it. The plaintiffs in trespass occupy the position of 
John Doe in ejectment: in them concentres all the title of the 
lessors of the plaintiff in ejectment, and they may recover 
upon any title, joint or several.—tl1 Wend. 592; 4 Cranch, 
164; 1 Hawks, 469; 1 Johns. Cas. 392 ; 3 John. 259; 2 Port. 
480; 8 ib. 317; 3 Ala. 73; 6 ib. 411; 7 a. 459. 

6. On the motion to dismiss the appeal :—The acknowl- 
edgment of tie securities for the cost is clearly sufficient : 
their liability is not limited to the costs incurred by a portion 
of the appellants, but covers all the costs of the appeal; and 
the superadded words merely describe the appeal as being 
taken “by all the plaintiffs except —— Reeves.” 


WuitE & PARSONS, contra: 

1. The appeal must be taken in the name of all the parties 
to the suit—Clarke v. West, 5 Ala. 117; Savage & Darring- 
ton v. Walsh & Emanuel, 24 ib. 293; Moore v. McGuire, 26 
ib. 461. Here, the acknowledgment of the sureties for the 
costs is for the costs of an appeal taken by all the plaintiffs 
“ except —— Reeves”; while the record shows that two of the 
plaintiffs bear the name of Reeves. How can it be ascer- 
tained which of the two was meant? A surety is entitled to 
stand on the precise terms of his contract.—Carey v. McDou- 
gald’s Adm’r, 25 Ala. 109. 

2. The death of George Reeves before the commencement 
of the suit was good matter cither in abatement or in bar.— 
Jenks v. Edwards, 6 Ala. 145; Baker v. Chastang’s Heirs, 
18 ib. 421; 1 Watts & Ser. 438: 1 Chitty’s Pleadings, pp. 
446, 466, 475. 


CHILTON, C.J.—1. The motion to dismiss the appeal, 
or to strike the cause from the docket, cannot prevail. True, 
the security for the cost, which forms the ground of the mo- 
tion, is not very formal, but it embraces the cost of the appeal ; 
and although it says, “for all the plaintiffs except —- Reeves” 
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it is sufficient, s since security given for the cost of the appeal 
by one appellant, is as good as if given by all. The specify- 
ing of the person for whom the parties to the bond stand 
surety for the cost, is but a designation of their principals, to 
whom they would have the right to look for indemnity, should 
they have the cost to pay. 

2. In actions of ejectment, the death of a portion of the 
lessors of the plaintifis does not abate the suit, nor destroy 
the right of the survivors to proceed.—Adams on Jj. 320; 1 
Wend. 2 27; 8 Johns. R. 495; Baker v. The Heirs of Chas- 
tang, 18 Ala. 417. The suit, being in the name of John Doe, 
a fictitious person who cannot die, progresses; and it is 
within the discretion of the court to allow amendments in 
stating the demise. But this fiction, of proeeeding in the 
name of an unreal plaintiff, does not, and cannot, apply to the 
action of trespass to try title,;where the suit is brought in the 
name of the real party, who must be able to sue, or he cannot 
maintain it. 

In the case before us, several sue, but one of the plaintiffs 
was dead before the commencement of the action. As death 
has interposed a perpetual bar to his being a party in court, 
the fact of his decease may well be pleaded as it was in this 
case, and is not necessarily pleadable in abatement only. But 
the question recurs, does it operate only to bar a recovery on 
the part of the deceased, or as a bar to the entire action? 

This action is governed by the same rules (the fiction and 
consequences which result from the fictitious proceedings 
aside) that obtain in the action of ejectment. When, there- 
fore, several parties unite in an action, they are supposed and 
must be considered as relying upon a joint demise, and must 
allege and prove that each has the right to recover. In such 
case, all must recover, or none of them can.—1 Mar. R. 41; 
2 2b. 242, 387, 459; 3 7b. 19. 379, 462; 4 Mon. R. 365; 7 id. 
230 ; Litt. Sel. Cas. 420; Hall and Wife v. Holcomb, 26 Ala. 
720. It is well settled, in ejectment, that on a joint demise 
none can recover without porns title in all. As it is im- 
possible to prove title in al! the parties plaintifis, one of them 
being dead before the action was commenced, tie plea of such 
death must be a bar to the suit. That such a plea is a bar to 
an ordinary action, see Jenks v. Edwards, 6 Ala. 143, and 


cases there cited. 
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The fact that co- ‘heirs may each maintain an action for his 
share, or may join, and if one die, the suit may proceed in 
the names of the survivors, may be granted, without at all 
affecting the position above asserted. Here there is a party 
introduced upon the record, at the inception of the proceed- 
ings, Who cannot sue ; and we know of no rule of law which 
will authorize his name to be dropped from the list of the 
complainants, so long as there is no change in the circum- 
stances existing when the action was commenced. The new 
Code makes provision for amendments as to parties; but this 
suit was commenced under the old law existing before the 
Code, and must be controlled by that law. 

It follows from what we have said, that the plea of the 
death of George Reeves before suit brought, was good as a bar 
to the action ; and the replication that he had no interest, 
but was made a party because he was the husband of Rutha 
Reeves, another plaintiff, who is the party really interested, 
and under the supposition that he was living when the suit 
was commenced, was properly held bad on demurrer. 

Judgment affirmed. 





HUSSEY vs. ROQUEMORE. 
[ACTION ON NOTE GIVEN FOR PURCHASE MONEY OF LAND. ] 


1. Discharge of note by subsequent parol agreement.—A_ parol agreement between 
vendor and vendee, made on discovering that the vendor had no title to 
a portion of the land conveyed, to the effect that the vendee should 
be discharged from the payment of the balance due on the note, un- 
less the vendor made him a good title to that portion of the land within a 
reasonable time, is valid, and constitutes a good defence to an action on the 
note to recover the balance. 

. Retention of possession by vendee-—f the vendee retain the possession of the 
land under the contract, this might operate as a waiver or extension of the 
time for the delivery of the deed; but if te abandon it within a reasonable 
time, the note cannot be enforced against him, even though he retain the 


nw 


possession of the other portions. 
3. Measure of damages.—The damages resulting from the failure of the vendor 
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to make title to the land being uncertain, aud the difference between the 
value of the land and the balance due on the note being slight, the agree- 
ment is not in the nature of a penalty, which would only entitle the vendee 
to scale the note to the amount of the actual value of the land; but dis- 
charges him, if titles are not made, from the entire balance due on the note. 
Estoppel cannot arise from promise made on Sunday—A promise made on Sun- 
day to pay the balance due on a promissory note, against which the prom- 
isor has a valid defenee, even if made under circumstances which ordinarily 
would estop him from setting up that defence. is void under the statute, and 


~ 


has no binding effect. 

Promise to make deed not performed by tender of another's deed.—lf the vendor, on 
discovering that he has no title to a portion of the land, promise to “make 

a valid deed” thereto, the vendee is not bound to accept the deed of a 

stranger, which, though it conveyed a good title, might yet involve the 

trouble and expense of an inquiry to ascertain its validity: he has a right 
to stand on the terms of his contract. 

. What is reasonable time--A promise made oa the &th December, 1849, to 
make titles “ within a short time’ thereafter, is not complied with by ten- 
dering a deed “after the 13th October, 1851," and after the vendee had 
abandoned the land. 

7. Primary and secondary evidence of deeds—Pavol evidence cannot be received 
to prove the existence of title to land by patent or deed, until the proper 
predicate is laid for its introduction. 

. Non-residence of grantor not sufficient to auihorize secondary evidence of deed—In a 
suit to which the grantee is a party, the non-residence of his grantor, of it- 
self, does not authorize the introduction of secondary evidence to prove 
title in the grantee under the deed: the presumption being that the deed is 
in the possession of the grantee. he must be notified to produce it, or its 
loss or non-existence must be established, before resort can be liad to infe- 
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rior evidence. 
APPEAL from the Circuit Court of Russell. 
Tried before the Hon. Jno. Gitt SHORTER. 


Assumpsit by John J. Hussey against Vinson P. Roque- 
more, on a promissory note for $300, dated August 2, 1847, 
and payable to the plaintiff on or before December 25, 1849 ; 
on which was endorsed a credit of $225, dated December 8, 
1849. The only plea was the general issue, with leave to 
give any special matter in evidence. 

On the trial, as appears from the bill of exceptions, after 
the plaintiff had read in evidence the note declared on, the 
defendant introduced two witnesses, who testified to the fol- 
lowing facts: That the plaintiff admitte: to the defendant, 
in their presence, after the execution of said note, that it was 
given in part payment of a tract of land sold by him to de- 
fendant on the day of its date, at the price of $600 for the 
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whole tract; that he also admitted to defendant, in the same 
conversation, “that he had sold him all the land down to a 
certain boundary line, running six feet south of a certain fence 
and parallel to it, and that the fence was embraced within 
the purchase, and stood outside of the boundary line”; that 
on the 8th December, 1849, in their presence, defendant paid 
plaintiff $225 on said note, and that plaintiff at that time 
agreed with defendant, that he should not pay him the balance 
due on said note, unless he (plaintiff) executed to him (de- 
fendant), within a short time, a valid deed for a slip of land 
between the true boundary line and the line designated in 
the purchase and sale, and that if this was not done, defend- 
ant was to be discharged from paying the balance of said 
note, and said note was to be void for the balance ; that there 
was a fence very near the line of the quarter-section of land, 
but mostly on the south side of the line ; that at the time said 
payment was made on said note plainfiff agreed that defend- 
ant should have said quarter-section of land surveyed, and if 
it was ascertained on survey that the line of said quarter- 
section did not reach six feet south of said fence, then plain- 
tiff should not demand of defendant the balance due on said 
promissory note ; that said survey was made by a competent 
person, and the line run by the surveyor left the said six feet . 
out of the said quarter-section of land, and also the greater 
part of the said fence ; that after this, defendant built another 
fence, north of the first-named fence and on the said quarter- 
section of land sold to him by plaintiff, and left said first- 
named fence and said strip of land outside of the enclosure ; 
that a part of said slip of land, which contained in all from 
one to cight acres, had been cleared, and a part had not- been 
cleared ; that defendant never again touched the said fence, 
nor interfered with it or said slip of land in any way, but 
kept the possession of the balance of said land; that said 
fence, when new, would have been worth about $75, but it 
had been standing something like six years before the trial of 
this cause, and was old and worth but little when given up 
by defendant ; and that said slip of land, as it was, would 
have been worth about $8 per acre. 

“ Plaintiff then proved, by way of rebuttal to defendant’s 
testimony, that defendant had possession of the tract of land 
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in which said slip of land was, for two years from the com- 
mencement of the year 1850; that he and witness agreed in 
the years 1848 and 1849, that they should repair the first- 
named fence and let it remain the dividing fence between 
them ; that they did repair said fence, according to said agree- 
ment, and cultivated under it the two years mentioned,—the 
field of witness being on the quarter-section south of the 
fence, and embracing the six feet south of the fence, and that 
of defendant being on the adjoining quarter-section north, 
purchased by him from plaintiff; that witness told defendant, 
in the conversation in which said agreement was made, that 
he had no claim to said six feet of land, nor to said fence ; 
and that said slip of land was worth about #3, and said fence 
was worth nothing. Plaintiff here offered to prove by said 
witness, that he (witness) had a patent from the United States 
Government, and a deed for said land from the true owner; 
but said patent and deed not being produced on the trial, and 
their absence not being accounted for, the court excluded the 
testimony, and the plaintiff excepted. 

“Plaintiff also offered to prove by said witness, that he 
(witness) was the owner of the tract of land on which said 
slip of land and first-named fence were, and that before de- 
fendant erected said second fence and abandoned said first 
fence, he (said witness) tendered to defendant, at the request 
of plaintiff, a deed in his (witness’) own name for said slip 
of land, with said first fence ; but the defendant objecting to 
the testimony, and no deed being produced or accounted for, 
the court, on defendant's motion, excluded it, and plaintiff 
excepted. 

“Plaintiff next offered another witness, who proved, that 
he was plaintiff’s agent to tender to defendaiut a certain 
deed”, which is made an exiibit to the bill of exceptions, 
dated Octoler 13, 1851, signed by said plaintiff and wife, and 
conveying to defendant the said piece ci laud above de- 


scribed; “that he did tender said deed to defendant after the 
13th October, 1851, and after defendant had abandoned the 
land and fence; and that defondant refused to aecept it, 
knowing witness to be plaintiff’s agent for that purpose. 
But the court, on the defendant’s objection, excluded said 
deed from the jury, and the plaintiff exeepted. 
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“Plaintiff next offered to read in evidence, after proof of 
the non-residence of plaintiff, a recorded copy of a deed from 
plaintiff to defendant, with all the entries thereon, to show 
that the land which was purchased by defendant from plain- 
tiff in the first instance, and which corresponded in numbers 
with the proof of a witness in the cause, and which only called 
for one quarter-section of land, was thus purchased by the 
Government surveys, and not by a given number of acres; 
but the court, on defendant’s motion, rejected the copy deed. 
because the absence of the original deed was not accounted 
for, nor the execution of the original deed proved ; and to 
this ruling of the court plaintiff excepted. 

‘Plaintiff further proved, that, after said promissory note 
fell due, a witness, who was plaintiff’s agent to collect from 
defendant the balance due on said promissory note,” (had an 
interview with defendant in relation to it?) “ that defendant, at 
this interview, refused to pay the balance due on said note; 
that this interview was had after tle erection of defendant’s 
new fence, and after the conversation between plaintiff and 
defendant in which, as defendant’s witnesses stated, plaintiff 
agreed to make a deed to said slip of land within a short time 
thereafter, or to surrender the balance due on said promis- 
sory note; that defendant, at this interview, when informed 
by witness that he was plaintiff’s agent to collect said note, 
and that said note would be sued to the first court of Russell 
county after it fell due, still refused to pay the balance due 
on the face of said note; that afterwards, on Sunday, at a 
meeting-house in Russell county, defendant did agree with 
witness to pay the balance remaining due and unpaid on said 
note, to the plaintiff when he should come out, if he (witness) 
would agree on the part of plaintiif that it should not be sued 
to the first court after it feil due. and that he (witness) might 
write to plaintiff, who then resided in Georgia, to that effect ; 
that witness, as plaintiff’s agent, did accordingly agree with 
defendant, and write to said plaintiff after said Sunday con- 
versation, and stated about it. and that plaintiff assented to 
the arrangement ; that said note, in consequence of defend- 
ant’s said promise thus to pay it, was not sued by witness, as 
plaintiff’s agent, to the first court after it fell due, but the 
term passed by before plaintiff was heard from on this point ; 
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that plaintiff came from Georgia to Alabama, after said first 
term of the court had elapsed, to receive from defendant the 
balance due on said note, and that defendant refused to settle 
it with him. 

“This was all the evidence; and upon this state of facts, 
the plaintiff asked the court to charge the jury as follows :— 

“1, That defendant could not resist the payment of the 
balance due on said promissory note, in a court of law, while 
in possession of the land. This charge the court gave, but 
with this qualification: “That if the jury believed from the 
evidence, that plaintiff sold to defendant the land in contro- 
versy, down to a fixed boundary, as his own, and afterwards 
agreed with defendant that, if he (plaintiff) did not execute 
to defendant a deed for said slip of land within a reasonable 
time thereafter, defendant should be discharged from the 
payment of the balance of said promissory note ; and that a 
reasonable time had elapsed since said promissory note (?) was 
made, in regard to the deed for said slip of land, and plaintiff 
had not made said deed ; and that defendant had abandoned 
said slip of land and first fence, and had not interfered 
with either since ; and that this was done prior to the com- 
mencement of said plaintiff’s suit,—then plaintiff could not 
recover, even though defendant kept possession of the balance 
of the land’ ; and to this qualification plaintiff excepted. 

“2. That the true measure of damages, in such a case as 
the present, was not the amount stipulated to be lost on said 
note by the plaintiff, in case he did not make a deed to de- 
fendant for said slip of land within a short time after he 
promised to do so, but the loss he sustained in not procuring 
the title to said strip of land, comparing its value with that 
of the other portions of the land sold by plaintiff to defend- 
ant; which charge the court refused to give, and the plain- 
tiff excepted. 

“3. That if they believed from the evidence, that plaintiff 
sold to defendant, in the first instance, a quarter-section of 
land which he did own, and a slip of land six feet in width 
and the extent of a quarter-section in length, which he did 
not own at the time of the contract or afterwards; and that 
defendant, after the purchase, got possession of all the land 
then sold, and afterwards paid plaintiff all the purchase money 
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that he had agreed to give for said land, except the balance 
due on the note sued on; and that plaintiff then agreed to 
make defendant a deed for said slip of land, with the appur- 
tenances thereon, within a short time after said agreement, 
and that if he did not do this, the balance of said note was to 
be considered as paid, in lieu of said deed for said land ; and 
that plaintiff did not execute said deed within a short time 
after said agreement ; and that defendant left said slip of land 
out of his enclosures, and also said first fence, and did not 
afterwards assume ownership over cither, but still retained 
possession of the other portions of the land; and that the 
land thus to be conveyed was not worth more than five dol- 
lars, and the fenee worthless,—then defendant could not re- 
cover upon said note the balance due thereon as stipulated 
damages, but the true measure of damages was the injury he 
had sustained in not obtaining said fence and slip of land. 
This charge, also, the court refused to give, and the plaintiff 
excepted. 

“4, On the evidence in the cause showing a forbearance 
to bring suit on the note to the first court after it fell due, on 
defendant’s promise to pay it to plaintiff’s agent, the court 
charged the jury, that even if they believed the whole of the 
evidence on this point, it did not amount to an estoppel 
against defendant to set up any defence against the payment 
of the balance due on said note which existed anterior to the 
making of said promise ; and to this charge, also, plaintiff ex- 
cepted.” 

The rulings of the court on the evidence to which excep- 
tions were saved, the charges given, and the refusals to charge 
as requested, are now assigned for error. 


Jas. E. Beser, for the appellant. 
SAMUEL F. RIcE, contra. 


GOLDTHWAITE, J.—The qualification to the first charge 
given by the court, involves the question of the validity of 
the agreement made between the parties as to the note sued 
on. The evidence proved that this note, which was for $300, 
was originally given for land bought by the defendant from 
the plaintiff; that the latter, discovering he did not own a 
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portion of the land sold, agreed with the vendee, on receiving 
from him $225 on the note, that he should be discharged from 
the payment of the balance, unless he executed to him a valid 
deed for such portion within a short time thereafter ; that no 
such deed was executed for nearly two years, and that there- 
upon the defendant abandoned the land to which the agree- 
ment referred ; and the charge of the court was, in effect, 
that upon these facts the plaintiff was not entitled to recover. 

There can be no doubt that, if by the terms of the original. 
contract, it had been provided that the defendant should not 
pay a certain amount of the purchase money, until the vendor 
executed to him a valid title for the land in question, it would 
then fall directly within the principle of Whitehurst v. Boyd, 
8 Ala. 375, and Phillips v. Longstreth, 14 Ala. 337. It is 
true, the general rule is, that verbal evidence is not admissi- 
ble for the purpose of contradicting or altering a written in- 
strument; but this rule does not exclude such evidence, when 
it is adduced to prove that such instrument is totally dis- 
charged.—Greenl. Ev. § 302, and cases there cited. If the 
defendant had paid the whole of the purchase money, and 
taken possession under the contract, a court of equity would 
have enforced it, by decreeing a conveyance; and if this 
could not have been done, on account of a want of title in the 
vendor, he would have been compelled to refaund.—Story’s 
Kq. § 762. This being the law, it would be singular if the 
parties could not, with the view of avoiding any future diffi- 
culty which might result from the failure of the vendor to 
obtain titles, extend the time of payment of the note, and 
provide that it should not be enforced if valid titles were not 
made within « certain time. We cannot doubt as to the 
validity of such an arrangement. So long as the vendee re- 
tained possession under the contract, it might operate on his 
part as a waiver, or extension of the time; but he was not 
bound to wait always, since, by doing so, he was rendering 
himself liable to the actual owner, and might therefore aban- 
don the possession in a reasonable time; and if he did so, 
the note could not be enforced against him. The fact that 
the defendant retained possession of the other lands, does not 
affect the principle, as the subsequent agreement had no rela- 
tion to them. It was the same as if no other land had been 
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purchased than the piece, the failure to make titles to which 
it was agreed should discharge the note. 

It seems to have been supposed, from the charge that was 
subsequently requested, that the agreement as to the discharge 
of the note was in the nature of a penalty ; and that, con- 
ceding its validity, the only benefit the defendant could obtain 
from it was, to scale the note to the amount of the actual 
value of the land to which titles were not made, and the fence 
which was upon it. But this position is not tenable. We 
doubt whether the doctrine can in any sense apply to an 
agreement of this character ; but, if it does, the plaintiff can 
derive no advantage from it, as the damages resulting from 
the failure to make a good title were uncertain. There was 
but a single act to be done ; and the disproportion between 
the value of the land to be conveyed and the amount due 
upon the note, if there was any, was so slight, that it could 
not authorize the court to declare it a penalty.—Watts v. 
Sheppard, 2 Ala. 429. 

In relation to the defendant being estopped by his promise, 
made to the agent of the plaintiff on Sunday, to pay to him 
the balance due on the note when he should come out from 
Georgia, if he would not sue upon it, it is only necessary to 
say, that if the promise, and the action of the plaintiff upon 
it, would, under ordinary circumstances, conclude the defend- 
ant, it could not have that effect in the present instance ; 
because the promise, being made on Sunday, could, under our 
decisions, have no binding effect.—Saltmarsh v. Tuthill, 13 
Ala. 390; Dodson v. Harris, 10 Ala. 566; O’Donnell v. Swee- 
ny, 5 Ala. 467. 

What we have said disposes of the questions arising upon 
the charges given and requested, and we pass to the points 
presented by the rulings of the court below upon the evi- 
dence. 

The evidence in relation to the tender of the deed made 
by a third person was also properly exclyded, since, under 
the agreement proved, the defendant was not bound to accept 
a deed from any other person than the plaintiff. If the title 
was in the party who made the tender, it might, it is true, 
have accomplished the object of the contract, which could 
only have been the transfer of a valid title; but it might 
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have involved the trouble and expense of an inquiry to ascer- 
tain whether such title was good, and this inquiry the defend- 
ant was under no obligation to make. He had stipulated for 
a conveyance from the plaintiff; he had a right to stand upon 
the terms of his agreement iu this respect, and was not bound 
to accept a tender made by a stranger. 

As to the offer of the deed on the part of the plaintiff, it is 
to be observed, that by force of the agreement, as established 
by the evidence, the plaintiff was bound to execute to the 
defendant a valid title for the strip of land which was in- 
cluded in the purchase, within “a short time” from the 8th 
December, 1849; and if this was not done, the latter was to 
be discharged from the payment of the balance due upon the 
note ; and this agreement, as we have seen, was a valid one. 
The record shows that the tender of the deed on the part of 
the plaintiff was not made until after the 13th of October, 
1851, and after the defendant had abandoned the possession 
of the land. He was not bound to wait an unreasonable 
time for the plaintiff to convey, since, by doing so, he might, 
as we have said, subject himself to a recovery of mesne profits 
by the true owner; and we think that, under the circum- 
stances, he was not required to wait for near two years. But 
however this may be, we cannot say there was error in the 
ruling of the court upon this point, for the reason, that al- 
though it appears that the tender was not made before the 
13th October, 1851, it is impossible to say when it was made 
—non constat, but that it may have been made after the com- 
mencement of the action. The rule is, that the appellant 
must show error clearly ; and if he fails to do so we will not 
presume it. 

There was no error in refusing to allow proof by parol of 
the existence of the title to the lands by patent and deed, 
without first laying the proper basis for the introduction of 
secondary evidence. It is unnecessary to refer to cases to 
sustain a principle so familiar. : 

The only remaining question is, whether the non-residence 
of the grantor of a deed will, of itself, authorize the introduc- 
tion of secondary evidence to prove title under it in the 
grantee. The presumption, in such a case, is that the decd is 
with the grantee, and if he is a party, as in the present case, 
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he must be notified to pr odnee- tik or its lon: or non- existence, 
must be established, before inferior evidence can be re- 
sorted to. 

Judgment affirmed. 


Rice, J., did not sit in this case, having been of counsel 
for the appellee before his election to the bench. ° 





COLLIER’S ADM’R vs. WINDHAM. 


[ACTION BY SHERIFF ON BOND OF INDEMNITY.] 


1, Fi. fa. issued after defendant’s death void—A fi. fa. issued after the defendant's 
death, without a revival of the judgment, is void, except when issued to 
continue a lien acquired by a previous valid ji. fa. 

2. Bond of indemnity to procure levy of void execution, itself void—A bond of in- 
demnity given to induce a sheriff to levy a void execution, is itself void, 
and cannot be enforced by suit. 


APPEAL from the Circuit Court of Madison. 
Tried before the Hon. THomas A. WALKER. 


ActTIon under the Code by Joshua Collier against Irvine 
Windham, on a bond of indemnity. The complaint states, in 
substance, that at the March term, 1845, of the Circuit Court 
of Limestone county, William Brandon obtained a judgment 
against Achilles Whitlock, for a sum specified in the com- 
plaint ; that on this judgment execution issued in the life- 
time of Whitlock, and “a chasm intervened”, and he died, 
and on the 8th March, 1847, a jiert facias issued, which was 
delivered to the plaintiff, who then was the sheriff of said 
county, and who as such sheriff levied it.on various articles 
of personal property specified in the complaint, as the prop- 
erty of Whitlock ; that on the 13th March, 1847, said Bran- 
don (who is not sued) and the defendant Windham executed 
to the plaintiff a bond, in the penal sum of one thousand dol- 
lars, the condition of which, after reciting all the aforesaid 
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facts except the death of Whitlock, concludes in the follow- 
ing words, to-wit: “And a doubt having arisen whether the 
right of said property is in said Achilles Whitlock, now, if 
the said William Brandon shall well and truly indemnify the 
said Joshua Collier, sheriff as aforesaid, against all suits, or 
actions, or other injury on account of said levy and sale, to 
take place by virtue of said execution at the request of said 
Wn. Brandon, then this obligation to be void ; else, to remain 
in full force and virtue.” The complaint then proceeds to as- 
sign a breach as follows: “And the plaintiff says, the condi- 
tion of said bond has been broken by defendant, in this, that 
afterwards, to-wit, on the — day of ——, 1847, plaintiff, at 
the request of said Brandon, sold said property mentioned 
above as such sheriff, for the sum of $374 94, and paid 
the proceeds of said sale to said Wm. Brandon ; that said 
Whitlock, against whose property said execution had been 
issued, died previous to its issuance, and his estate was regu- 
larly declared and settled as an insolvent estate ; that after 
said sale, plaintiff was appointed, by the Probate Court of 
Limestone county, as administrator de bonis non of the said 
Whitlock ; that one Allen McCargo had preceded him in said 
administration, and had resigned without collecting the assets 
of said estate ; and plaintiff having declared and settled said 
estate as (an) insolvent estate, upon his final settlement there- 
of, on to-wit, 12th of January, 1852, plaintiff was charged 
with the value of all the property mentioned in said bond, it 
being the sum above-mentioned, with interest from said sale 
to said final settlement, it being $119, “and rendered a decree 
therefor to the creditors of said Whitlock against plaintiff. 
Yet said defendant, although he has had notice of the above 
facts, has not paid to the plaintiff the amount for which he 
has been charged in consequence of said sale, nor has he in. 
demnified him, though requested so to do; nor did the said 
Wm. Brandon in his lifetime, nor his personal representatives 
since his death, nor this defendant, paid plaintiff said sums, or 
any part thereof,” &c. 

A demurrer, specifying the grounds of it, was filed to the 
complaint, and sustained by the court. ‘The plaintiff refused 
to amend, and judgment was rendered against him; and he 
now assigns for error the sustaining of thé demurrer. 
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Wm. H. WALKER, for the appellant, contended that, ‘al- 
though the execution was void, yet, as the parties to the bond 
did not know it, the act of the sheriff was not manifestly ille- 
gal; that as the parties in interest waived the trespass, and 
affirmed the sale, (which they had a right to do, as this court 
decided in 25 Ala. 543,) it did not lie in the defendant’s mouth, 
at whose special request the plaintiff acted in making the 
levy, to set up the illegality of the act to avoid liability on 
his bond. He cited Moore v. Appleton, 26 Ala. 633, and 
authorities there referred to. 


Rosinson & JONES, contra, contended that the execution 
was a nullity (Collingsworth v. Horn, 5 Stew. & P. 237; 
Holloway v. Johnson, 7 Ala. 660; Henderson v. Gandy’s 
Adm’r, 11 ib. 481; Moore & Cocke v. Bell, 13 ib. 469; Stew- 
art v. Nuckols, 15 ib. 225; Graham v. Chandler, #. 344), and 
that the bond of indemnity, being given to en the sheriff 
to do an act not authorized by law, was also void, (Renfro v. 
Heard, 14 Ala. 25; Prewitt v. Garrett, 6 2b. 128.) 


RICE, J.—The general rule isf that an execution issued 
after the death of the defendant ‘Riera: named, without a 
revival of the judgment, is a nullity. An exception to this 
rule obtains, where an alias or pluries is issued after his death, 
to continue a lien which has been acquired by a former exe- 
cution before his death, and which has not been lost by “a 
chasm” or otherwise.—-Fryer v. Dennis, 3 Ala. 254; Hender- 
son v. Gandy, 11 2. 431; Holloway vy. Johnson, 7 2. 660; 
Stewart v. Nuckols, 15 ib. 225, 

According to the statements of the complaint, the execution 
under whieh the plaintiff made the levy and sale, and took 
the bond here sued on, is not within the exception, but within 
the general ruic. [twas not issued to continue a lien, for when 
it issued there was no licn. !t was no more than mere waste 
paper, and conferred no authority upon the plaintiff. The 
seizure of the property under it was a trespass, and the sale 
an unlawful act. ‘The bond was given to induce the plaintiff, 
as sheriff, to sell the property under this void execution, and 
did induce ‘him so to sell it; and being thus given to induce 
the sheriff to do an unlawful act, and under a void execution, 
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- it is void, and cannot béenforced in a court of justice.—Ren- 
fro v. Heard, 14 Ala. 23. 

Although doubts may exist whether the right of property 
is in a judgment debtor, yet, if the process levied on it by the 
sheriff is void, it is not lawful for him to take a bond to in- 
demnify him for its sale under such process; and if in such 
case he takes such bond, he acquires no right thereby. “No 
right can be derived from an unlawful act”, in favor of a 
sheriff who does the unlawful act.—Fambro v. Gantt, 12 
Ala. 298. 

Judgment affirmed. 





COOK vs. ADAMS. 


[MOTION TO DISMISS APPEAL, BECAUSE APPELLANT IS AN INFANT, AND ASSIGNS 
ERRO® BY ATTORNEY.) 


1. Code (§ 2132) does not apply to appeals—Section 2132 of the Code, which pro- 
vides that infants must sue by their next friend, and be defended by a guard- 
ian to be appointed by the court, has reference only to suits in the common- 
law courts of original jurisdiction, and does not apply to appeals, which 
must, therefore, be governed by the rules of the common law. 

Appeal by infant must be sued out by guardian or next friend.—When the appellant 
is an infant, the appeal must be sued out by his guardian, or next friend, 
who may cither give bond to supersede the judgment, or security for the 
costs of the appeal: and where (as in this case) the appeal is sued out by 
the infant in his own name, and errors are assigned by attorney, on the fact 
of such infaucy being brought to the knowledge of the court by affidavits, 
the appeal will be dismissed on motion. 


bo 


APPEAL from the Circuit Court of Pickens. 
Tried before the Hon. Turner Reavis. 


Motion to dismiss the appeal, because the appellant, in 
whose name it was sued out, appears by the affidavits here 
filed in support of the motion to be an infant, who here as- 
signs errors by attorney. The appellant was defendant be- 
low, and was sued by the appellee, in an action on the case, 
to recover consequential damages for a tort. Judgment was 
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rendered against the defendant below ; but he excepted to 
several rulings of the court, which are set out in the bill of 
exceptions, and which he here seeks to revise; assigning for 
error, among other things, that the court proceeded to try the 
cause, and rendered judgment against him, being a minor, 
without the appointment of a guardian ad litem. 


TuRNER Reavis, for the motion. 
STEPHEN F. HALE, contra. 


CHILTON, C. J.—Motion is made in this case to dismiss 
the appeal, on the ground that it appears to be sued out by 
an infant, and the errors are here assigned by attorney. The 
fact of appellant’s infancy is conceded by the counsel, and is 
also clearly shown by an affidavit submitted with the motion. 

It is to be regretted that our statute law does not more 
clearly point out the mode by which appeals shall be taken, 
in cases where judgments have been rendered against infants. 
The Code provides, that infants must sue by their next friend, 
and be defended by a guardian, to be appointed by the court. 
§ 2132. This section has reference, however, to the mode of 
prosecuting suits in common-law courts of original jurisdic- 
tion, and not to appeals. We must, therefore, look to the 
common law for the rule. 

It is well settled that an infant cannot appoint an attorney. 
He cannot, therefore, sue by attorney, but must sue by guard- 
ian, or prochein amy. “It is,” says Chancellor Kent, “ against 
the course and order of the court (to permit the infant to act 
by solicitor), and not conducive to the rights of the parties. 
The infants should act under the advice and discretion of their 
next friend, or guardian, and the opposite party has, in such 
case, a responsible person for costs.” 

Infants are not supposed to be able to act with discretion, 
and they might, if allow sua sponée to institute suits, greatly 
prejudice their estates. Besides, they are incapable of enter- 
ing into obligations, required to be executed in many forms 
of procedure in order to the successful prosecution of actions. 

We deem it the only safe rule, to require in all cases, where 
an infant is plaintiff, that he should sue by his guardian, or 
next friend, who are responsible for costs, and who are not to 
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be indemnified by the infant’s estate, unless they act in good 
faith and with ordinary discretion.—Burr. Rep. 506, 1026 ; 
Reeves’ Dom. Rel. 265. In such case, no execution issues 
against the infant for the cost; for it is said costs came in 
lieu of the common-law amercement of the plaintiff pro falso 
clamore, and the infant could not be subject to an amercement, 
and of course could not be liable to its substitute——Reeves’ 
Dom. Rel., supra; 1 Lev. 308. 

Where it is necessary for the protection of the infants’ 
rights, the next friend, or guardian, may enter into bonds 
which may be necessary under the form of the proceeding 
adopted,—as in case of interposing a claim to try the right of 
property, it has been held by this court that the prochein amy 
may enter into a claim bond.—Strode v. Clark, 12 Ala. 621. 
We are aware of the English rule, which authorizes the in- 
fant to sue out the writ, but requiring him to declare by next 
friend or guardian. ‘This rule, however, would not harmon- 
ize with our statutes. 

An appeal is given in lieu of the old writ of error, and is 
regarded as the prosecution of a new suit.—23 Ala. 668. It 
must, where the appellant is an infant, be sued out by his 
guardian, or next friend, who may supersede the judgment, if 
need be, by entering into bond, or may give security for cost 
in this court as required in such cases. 

The motion must be granted. Let the appeal be dismissed. 





ERWIN et au. vs. HAMNER. 


[BILL [IN -EQUITY TO ESTABLISH NUNCUPATIVE WILL. ] 


1. Presumption that eery man knows the law.--Tie rule that every man is pre- 
sumed to know the law, is now too firmly settled by a long course of judi- 
cial decisions to be disturbed ; and although it may frequently be productive 
of hardship or injustice, yet this consideration can only properly be ad- 
dressed to the executive, or to tle law-making power. 

2. Equity will not establish void nuncupative will on ground of ignorance or mistake of 
law.—A nuncupative will bequeathing personal property of more than five 
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hundred dollars in value, which is void under the Code (§ 1615), cannot be 
established in equity on the ground of the decedent’s ignorance or mistake 
as to the change in the law in this respect made by the Code. 


AppEAL from the Chancery Court of Wilcox. 
Heard before the Hon. J. W. LEsEsNe. 


Tuis bill was filed by the appellants, as heirs-at-law and 
distributees of Charles R. Marshall, deceased, to establish 
the nuncupative will of the said decedent, which was made 
and published on the 4th April, 1853, during his last sick- 
ness, and was committed to writing within five days after his 
death. By this testament, after giving a specific legacy of 
several slaves to an adopted daughter, said decedent directed 
the balance of his property, which exceeded $500 in value, 
“to be equally divided among his people.” To avoid the ef- 
fect of the provisions of the Code (§ 1615), the complainants 
allege, “that said Marshall, at the time of his death, was 
under the full ‘belief and conviction that the law in relation 
to nuncupatiye wills at that time was what it had been years 
before, and that he had no idea or knowledge of the change 
made in that respect by the Code of Alabama, which went 
into operation on the 17th January, 1853 ; that there was not 
one man, in the vicinity in which said Marshall lived and 
died, who knew of the change in relation to nuncupative wills, 
although the citizens in that part of the county possess at 
least the ordinary degree of information and intelligence, and 
there are some professional men among them; that said Mar- 
shall lived in a somewhat remote and secluded part of the 
county of Wilcox, not readily accessible at any time to the 
ordinary means and sources of general information ; and that 
for weeks after the 17th day of January, 1853, and extending 
nearly up to the time of said Marshall’s death, the neighbor- 
hood in which he lived was rendered almost entirely inac- 
cessible by excessive rain and high water ; so that, in addition 
to the reason hereinbefore stated, complainants are convinced, 
and so expressly charge, that said Marshall, although he was 
a man of ordinary information and intelligence, and of tem- 
perate and industrious habits, was utterly ignorant, at the 
time of uttering and publishing said testamentary words, of 
the law in relation to nuncupative wills, and could not, under 
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the circumstances, be presumed to know what the law was, if 
it had been changed on and after the 17th January, 1853, as 
it was by the Code.” 

The chancellor sustained a demurrer to the bill for want of 
equity, and his decree is now assigned for error. 


J. H. CAMPBELL, for the appellant, contended, that there is 
a clear and rational distinction between mistake and igno- 
rance of the law ; that although relief will not be granted on 
account of ignorance of the law, yet an acknowledged mistake 
of law is not beyond the reach of equity ; that all applica- 
tions to equity for the reformation of written instruments, 
upon examination, will be found to proceed on the ground 
that the legal rights of the parties have been mistaken. He 
cited the following authorities : Landsdowne v. Landsdowne, 
Moseley’s R. 364; Bingham v. Bingham, 1 Vesey, Sr., 126; 
Leonard v. Leonard, 2 Ball & Beatty, 180; Gee v. Spencer, 
1 Vern. 31; Simpson v. Vaughan, 2 Atk. 30; Onions v. Ty- 
rer, 2 Vern. 741, or 1 Pr. Wms. 343-5; Perritt v. Perritt, 14 
East’s R. 424; Pusey v. Desbouvrie, 3 Pr. Wnts. 815; Cann 
y. Cann, 1 2b. 726; Broderick v. Broderick, ib. 239; Jones vy. 
Morgan, 1 Bro. C. C. 218; 2 Wm. Bla. 825; Bize v. Dicka- 
son, 1 D. & E. 286; Naylor v. Winch, 1 Cond. Eng. Ch. R. 
288; Willan v. Willan, 16 Ves. 72; Leonard v. Leonard, 4 
Ball & Beatty, 83; Evans v. Llewellin, 1 Cox, 333; Samuel 
v. Evans, 2 Term R. 569; Lawrence v. Beaubien, 2 Bailey’s 
Law R. 623: Hunt v. Rousmanier’s Executors, 8 Wheat. 174; 
Lowndes v. Chisolm, 2 MeCord’s Ch. R. 455; Rogers v. At- 
kinson, 1 Kelly’s (Geo.) R. 12; McCarthy v. Decaix, 2 R. & 
M. 614; Champlin v. Layton, 6 Paige’s R. 189; 11 Ohio R. 
223-32; ib. 486; Executors of Hopkins v. Mazyck, 1 Hill’s 
Ch. (S. C.) R. 250; Hale v, Stone, 17 Ala. 557; Larkins v. 
Biddle, 21 7. 252: Trapp & Hill v. Moore & Border, 2b. 696. 


WILLIAMSON, and Watts, JuDGE & JACKSON, contra, ar- 
gued, that when no time is fixed by a statute for the com- 
mencement of its operation, it takes effect from its passage ; 
and that ignorance of its existence is no excuse for a violation 
of it, nor a ground for relief against it;—citing 1 Kent’s Com- 
mentaries, p. 458: Weatherford v. Weatherford, 8 Port. 171; 
State v. Click, 2 Ala. 26; Thompson yv. Stickney, 6 7b. 579 ; 
Branch Bank at Mobile vy. Murphy, 8 7. 119; 7 Wheat. 164, 
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GOLDTHWAITE, J.—The bill alleges, that the testator, 
in April, 1853, made an unwritten will, disposing of personal 
property of a greater amount in value than five hundred dol- 
lars ; and its object is to establish this will, on the ground 
that, at the time it was made, the testator was ignorant of 
the change made by the Code in the law of nuncupative wills, 
and that the ignorance of such change was occasioned by cir- 
cumstances beyond his control which rendered the promulga- 
tion of the new law ineffectual as to him. 

By reference to the Code ($$ 1611, 1615), it will be seen 
that real estate cannot pass by will, unless it be in writing ; 
and that as to personal property, an unwritten will is invalid, 
if the amount of property bequeathed by it exceeds in value 
the amount of five hundred dollars. The legal question, then, 
which the bill presents, is simply, whether equity can give 
validity to an act which the statute has declared invalid. The 
rule is, that every man must be presumed to know the law; 
and this doctrine is carried so far, that even penal statutes 
are held, when no other time is prescribed by law, to be ope- 
rative and effectual from the time of their passage (State v. 
Click, 2 Ala. 26); and it would make no difference that the 
statute denounced an act which was in itself innocent, and 
which from the nature of things could not possibly be known 
to be contrary to law, by the party at the time of its commis- 
sion.—The Ann, 1 Gall. 62. It may be conceded, that the 
rule, thus enforced, may frequently be productive of hardship 
and injustice; but it is only to the executive, or to the law- 
making power, that these considerations can properly be ad- 
dressed, as the rule is too firmly fixed by a long course of 
_ judicial decision to be departed from by judges.—1 Kent’s 
Com. 454-459. 

To the present case, however, these considerations have no 
application, as the bill shows, when taken in connection with 
the acts passed in relation to the promulgation of the Code 
(Acts 1851-2, p. 23), that the will which is attempted to be 
set up, was not made until nearly three months after the Code 
took effect, and nearly five months after the proclamation of 
the governor made with a view to its promulgation. The 
utmost that could be demanded of the State, is, that a reason- 
able time should be given to the citizen to inform himself 














| 


ALABAMA. 


Erwin et al. v. Hamner. 


300 











with regard to the changes in the law; and if this is done, 
the individual who fails to usé the necessary means to obtain 
information, should lay the blame at his own door. 

We do not, however, understand the counsel for the appel- 
lants to deny the rule we have asserted ; but he insists that 
there is a distinction between ignorance of the law and a mis- 
take of the law, and bases his claim to relief upon the latter 
ground. We will not investigate the soundness of this dis- 
tinction ; neither will we undertake to say that there may not 
be cases in which a party will not be relieved against agrec- 
ments made, or acts done by him, under a clear mistake of 
the law, such acts or agreements being in other respects unob- 
jectionable ; although we incline to think, that most of the 
cases which seem to hold this, when carefully analyzed, will 
be found to be based upon other principles. But we do not 
intend to discuss this question : we may concede, so far as this 
case is concerned, that circumstances, not in themselves suffi- 
cient to entitle a party to relief in equity, may be so strength- 
ened by a mistake in reference to what the law was, as to 
entitle the party to call upon that court to interfere in his 
behalf; and this concession would not help the appellants. 
We must go still further, and hold that equity can annul the 
statute, at least in the particular case; and, although courts 
of chancery have sometimes gone a great way in this direc- 
tion, they have never yet, as we have learned, gone so far as 
to hold an act valid which the statute declares invalid, merely 
because it was done through ignorance or mistake of the law. 
If this was admitted, a verbal unexecuted promise within the 
statute of frauds could be established in the very teeth of the 
statute ; a will of real estate, although not in writing, and 
without the number of witnesses which the law requires, could 
be sustained, if proved to have been wade under the supposi- 
tion that the law imposed no such requisitions. The princi- 
ple which we must establish to give the appellants relief in the 
present case, would not only lead to great practical inconve- 
nience, but is directly in conflict with the authorities, and 
would tend to subvert long-established and well settled legal 
principles. 

Decree affirmed, at the cost of the appellants. 
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REESE vs, HARRIS. 
[DETINUE FOR A SLAVE,] 


1, What title will support detinue—To maintain detinue, the plaintiff must have, 
at the time his action is commenced, a general or special property in the 
chattel sued for, and the right to its immediate possession; and if he has 
never had the actual possession, he cannot recover without showing a legal 
title. 

2, Common law presumed to exist in sister State—The courts of this State will pre- 
sume that the common law is in force in a sister State, except so far as it is 
shown to have been changed or repealed by statute. 

3, Distributee, in Virginia, as at common law, cannot bring deinue—At common 
law, the title to the personal property of an intestate is cast upon his per- 
sonal representative, and not upon his next of kin; and the statutes of Vir- 
ginia, as shown in the record in this case, have not changed the common 
law in this respect ; and consequently a sole distributee in Virginia, who 
has never had possessicn, before administration granted or distribution 
made, has not such a title to the personalty as wil! sustain detinue. 

4, Error without injury.—tIf the evidence, as stated in the bill of exceptions, 
shows that the plaintiff has not such a title as will sustain his action, the 
appellate court will not, at his instance, examine into the correctness of the 
charges given or refused by the primary court ; since, even if erroneous, no 
legal injury could have resulted to him. 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. ANpDrew B. Moore. 


DeEtINVE by Lucy Reese against Mary M. Harris, for a slave 
named Cliarles; pleas, non deéinet, and the statute of limita- 
tions of six years. 

All the evidence is set out in the Lill of exceptions, but the 
view here taken of the case renders it unnecessary to give a 
detailed statement of it. The material facts are these: 

Thomas Williams, who was the plaintiff’s father, died in 
Brunswick county, Virginia, in January, 1787; having first 
made and published his last will and testament, dated Decem- 
ber 26, 1786; and leaving a widow and two daughters, Sally 
and Lucy, the latter of whom is the present plaintiff. By 
this will, which was admitted to probate in said county of 
Brunswick on the 22d January, 1787, the testator bequeathed 
to his daughter Sally a negro woman, named Jane, or Jenny. 
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who was the maternal grandmother of the slave now sued for ; 
and also made provision for his son Samuel, who, however, 
died a few days before the testator, and left no issue. 

After the testator’s death, the widow dissented from the 
will, according to the laws of Virginia, and claimed her 
dower in her husband’s estate; and for that purpose a bill in 
equity was filed. From the transcript of this suit, which is 
incorporated in the record, it appears that the bill was filed 
by said widow and her second husband (Lewis Holloway), 
and the present plaintiff and her then husband (John West), 
against the executor of said testator; that the prayer of the 
bill was for a final settlement and division of the estate ; that 
commissioners were appointed by the court to make the di- 
vision ; and that their report, by which the slave Jenny was 
allotted to Mrs. Holloway, was made on the 26th December, 
1796, and was confirmed by the court. In these proceedings 
no notice is taken of Sally Williams, to whom (as above 
stated) the slave Jenny was bequeathed by the testator, and 
who had died, without issue, before the allotment of dower 
was made; but the precise time of her death is not stated. 

After Mrs. Holloway thus obtained possession of said slave, 
she removed with her and her increase, among whom was 
Viney, the mother of the slave now sued for, to Edgefield 
district, South Carolina ; and there, in 1820, she divided off 
said slaves among her children by her said second husband. 
On this division, Thomas Holloway, one of her sons, obtained 
the girl Viney, and brought here to this State in 1820 or 
1821, where she afterwards gave birth to the boy Charles. 
The slaves remained in the possession of said Holloway up to 
1846, when the boy Charles was sold as his property, and 
was purchased by the defendant’s husband, who held and 
claimed him as his absolute property until his death ; and 
since that time defendant, as her husband’s administratrix, has 
held and claimed said slave. Mrs. Holloway, the widow of 
said testator, died in Edgefield district, South Carolina, on 
or about the 10th December, 1847. 

The defendant introduced evidence to sustain her plea of 
the statute of limitations, which was met by rebutting evi- 
dence on the part of the plaintiff; but this evidence, under 
the opinion of the court, is immaterial. 
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The plaintiff introduced as evidence certified copies of 
certain statutes of the State of Virginia, which may be thus 
described :— 

1. “An act concerning wills, the distribution of intestates’ 
estates, and the duty of executors and administrators” ; which 
went into operation on the first day of January, 1787, and 
the material sections of which are in these words: 

“$21. When any widow shall not be satisfied with the 
provision made for her by the will of her husband, she may, 
within one year from the time of his death, before the general 
court, or court having jurisdiction of the probat of his will as 
aforesaid, or by deed executed in the presence of two or more 
eredible witnesses, declare that she will not take or accept 
the provisions made for her by such will, or any part thereof, 
and renounce all benefit which she might claim by the same 
will; and ‘thereupon, such widow shall be entitled to one- 
third part of the slaves whereof her husband died possessed, 
which she shall hold during her life, and at her death they 
and their increase shall go to such person, or persons, to 
whom they would have passed and gone if such declaration 
had not been made; and she shall moreover be entitled to 
such share of his other personal estate as if he had died in- 
testate, to hold to her as her absolute property. But every 
widow not making a declaration within the time aforesaid, 
shall have no more of her husband’s slaves and personal 
estate than is given her by his will.” 

“§ 22. And that if any widow, possessed of a slave or 
slaves as of the dower of her husband, shall remove, or vol- 
untarily permit to be removed out of this commonwealth, 
such slave or slaves, or any of their increase, without the 
consent of him or her in reversion, such widow shall forfeit 
all and every such slave or slaves, and all other the dower 
which she holds of the endowment of her husband’s estate, 
unto the person or persons that shall have the reversion 
thereof ; any law, custom, or usage to the contrary notwith- 
standing.” é 

“§ 25. When any person shall die intestate as to his goods 
and chattels, or any part thereof, after funeral debts and just 
expenses paid, if there be no child, one moiety, or, if there be a 
child or children, one-third of the surplus, shall go to the wife ; 
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but she shall have no more than the use for her life of such 
slaves as shall be in her share; and the residue of the sur- 
plus, and after the wife’s death the slaves in her share, or, if 
there be no wife, then the whole of such surplus, shall be dis- 
tributed in the same proportions, and to the same persons, as 
lands are directed to descend in and by an act of the general 
assembly, entitled ‘An act directing the course of descents.’ 
Nothing in this act contained shall be understood so as to 
compel the husband to make distribution of the personal 
estate of his wife, dying intestate. When any children of the 
intestate, or their issue, shall have received from the intestate 
in his lifetime any personal estate, by way of advancement, 
and shall choose to come into the distribution with the other 
persons entitled, such advancement shall be brought into 
hotchpot with the distributable surplus. 

“§ 38. Executors and administrators, whether it be necessa- 
ry for the payment of debts or not, shall, as soon as convenient 
after they are qualified, sell, at public sale, all such goods of 
their testator or intestate, specific legacies excepted, as are 
liable to perish, be consumed, or rendered worse by keeping : 
giving such credit as they shall judge best, and the circum- 
stances of the estate will admit of, and taking bonds and 
good security of the purchasers ; and shall account for such 
goods according to the sales. If more be sold than will pay 
the debts and expenses, the executor or administrator may 
assign the bonds for the surplus to those entitled to the estate, 
and be discharged as to so much.” 

“$39. If such perishing goods be not sufficient for paying 
the debts and expenses, the executor or administrator shall 
proceed, in the next place, to sell the other personal estate, 
disposing of the slaves last, until the debts and expenses be 
all paid ; having regard to the privilege of specific legacies.” 

2. “ An act directing the course of descents”; which also 
took effect on the first day of January, 1787, and of which 
the material sections are as follows : 

“§ 1. Be it enacted,” &c., “ that henceforth, when any per- 
son having title to any real estate of inheritance shall die 
intestate as to such estate, it shall descend and pass in parcen- 
ary to his kindred, male and female, in the following course 
—that is to say : ; 
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“§ 2. To his children, or their descendants, if any there be. 

“8 3. If there be no children, nor their descendants, then 
to his father. 

“$4. Ifthere be no father, then to his mother, brothers, 
and sisters, and their descendants, or such of them as there be.” 

The court charged the jury, among other things, that under 
the will of Thomas Williams, his daughter Sally took a 
vested right in the woman Jenny, which, at her death, be- 
longed to her estate ; and if plaintiff had failed to show that 
there had been an administration on her estate, the legal title 
to the boy sued for was still in her estate, and therefore 
plaintiff could not recover. This charge, to which the plain- 
tiff excepted, together with several other rulings of the court, 
is now assigned for error. 


Gro. W. GAyLE and Jno. C. SnEAD, for the appellant, 
contended, that no administration was necessary on the estate 
of Sally Williams, because, 1st, plaintiff was her only heir, 
and after so great lapse of time, on the authority of Gantt’s 
Adm’r v. Phillips, 23 Ala. 275, an administration and its set- 
tlement would be presumed ; 2dly, because the slave came 
from the widow’s dower estate, which was obtained after the 
death of Sally Williams, and on the death of the tenant for 
life, under the 21st section of the Virginia statute “ concern- 
ing wills”, &c., went to the living heir of the testator ; and, 
3dly, that under the 25th section of the same statute, personal 
property, like real estate, descends directly to the heirs. 


Wm. M. Mourpuy, contra, insisted that the plaintiff did not 
show such a title as would sustain the action of detinue, and 
that the statutes of Virginia, as shown in the record, did not 
dispense with the necessity of administration on the estate of 
an intestate ;-citing the following cases: Walden v. Payne, 
2 Wash. R.1; Sale v. Ray, 2 Hen. & Mun. 69-78; Lomax 
on Executors, vel. 2, p. 225 ; Miller v. Hatman, 11 Ala. 609; 
Hogan v. Bell, 1 Stew. 536; Price v. Talley’s Adm’rs, 18 
Ala. 25. 


RICE, J.—To maintain detinue, the plaintiff must have, 
at the time the action is commenced, a general or special 
20 
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property in the specific thing sued for, and the right to the 
immediate possession thereof. Unless both these rights con- 
cur, at the commencement of the suit, aay action will not lie. 
1 Chitty’s Pl. 122. 

Where the plaintiff has not had actual possession of the 
thing sued for, he must resort to proof of his title, in order to 
show his right of possession.—3 Starkie’s Ev. 1483. And in 
such case, it is not sufficient to prove an equitable title. Ifhe 
has never had possession, he cannot recover without showing 
a legal title.—Parsons v. Boyd, 20 Ala. R. 112. — 

At common law, neither the creditors nor next of kin were 
entitled to the personal property of an intestate. We must 
presume that law to be in force in Virginia, except so far as 
it has been repealed or amended by the statutes of that State. 
Those statutes, shown in the present record, do not cast the 
title of an intestate to personal property upon his next of kin, 
but upon his personal representative. The right given by 
those statutes to the next of kin, as to the personal property 
of the intestate, is a right to distribution ; and that right is 
given sub modo. The personal representative is authorized 
and required to pay the debts of the estate, expenses, &c. &c.; 


and, if necessary for such purposes, to sell all the personal 


property, Before any administration granted or distribution 
made, the rigkt of a sole distributee, who has never had pos- 
session, to the personal property of the intestate, under those 
statutes, is not such a right as can entitle such distributee to 
recover any such property in detinue.—Jones v. Tanner, 7 
Barn. & Cress. 542; 2 Wins. on Ex’rs, 1187; Vanderveer v. 
Alston, 16 Ala. R. 494. 

The only right which the plaintiff has, or pretends to have, 
to the slave in controversy, is the right conferred by those 
statutes upon her as the sole heir-at-law and distributee of her 
sister, Sally Williams, or as the sole heir-at-law and distributee 
of her mother and of her said sister. In other words, the right 
asserted by the plaintiff, and relied on for a recovery in this 
action, is no more than the right of a sole distributee who has 
never had possession, to the personal property of the intestate. 
That right, as we have seen, can never entitle her to recover 
in this action. And as it is clear she has no other right, it 
is useless to inquire whether the court below did not err on 
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some other point ; for, if there was error, there could not be 
injury in legal contemplation.—Caruthers v. Mardis, 3 Ala. 
599; Marshal v.. Betner, 17 id. 836; Gilmer v. Ware, 19 
ib. 252. 

Judgment affirmed. 





PACE anp WIFE vs. BONNER. 


[DETINUE FOR A SLAVE—-CONSTRUCTION OF WILL.] 


1. As to rule of construction which gives effect to the latter of two repugnant clauses in a 
will.—The rule of construction which sacrifices the former of two repugnant 
clauses in a will, is only applied on the failure of every attempt to give to 
the whole will such a construction as will render every part effective; and 
to this end clauses and sentences may be transposed, if by such transposition 
a consistent disposition may be deduced from the entire will. 

2. Bequest to one of negro woman ‘ and all her increase which she now has or may here- 
after have”, and by subsequent clavse to another of one of her children by name.—A 
testator bequeathed to his daughter a negro woman, named. Jinney, “and 
all her increase which she now has or may hereafter have’’, and by a subse- 
quent clause gave to his son a negro boy named Moses, who was a child of 
Jinney’s: Held, that the latter bequest must be construed as an exception 
to the former,and that the boy Moses passed to the testator’s son. 


APPEAL from the Circuit Court of Monroe. 
Tried before the Hon. C. W. Rapier. 


DeETINUE by James M. Bonner against the appellants, for a 
negro boy named Moses, whom the plaintiff claimed under 
the will of his father, which was in these words: 

“T ordain this my last will and testament, as follows, to- 
wit—1l. I will that my just debts be paid. 2. 1 give and 
bequeath unto my daughter Emily one negro woman, Jinney, 
and all her increase which she now has or may hereafter have. 
I give and bequeath to my daughter Jane one negro woman, 
named Hagar, and her children Jane and Jim, together with 
their future increase. I give and bequeath unto my son Mad- 
ison one negro man named Luke, one negro woman named 
Sophy, and one negro boy named Moses. 4. I give and be- 
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queath unto my wife one negro woman named Leah, and at 
her death I will that said negro woman shall be given to my 
son Madison. I will that all the rest of my property, at the 
death of my wife, be divided among my children. I appoint 
my brother, Jordan Bonner, and my wife, my executors.” 

It was proved, on the trial, that Mrs. Pace, one of the de- 
fendants, was the testator’s daughter Emily named in the 
will,—that the boy Moses was the son of the woman Jinney, 
and that there was no other boy of that name belonging to 
the testator’s estate ; “ whereupon the court charged the jury, 
that, notwithstanding Moses is admitted to be the child of 
Jinney, yet, if this was the only slave of that name belonging 
to the testator, the bequest was to Madison, and he was enti- 
tled to hold Moses in preference to Emily.” To this charge 
the defendants excepted, and they now assign it for error. 


Warts, Jupce & Jackson, for the appellants: 

1. There can be no doubt that the boy Moses is twice be- 
queathed in the will—first to Emily, and afterwards to Mad- 
ison; and the gift to the latter is not more special than that 
to the former, although expressed in less general language. 
The gift to Emily, of all the increase of Jinney “which she 
now has”, would not have been more certain if each of the 
children had been mentioned by name. If the subsequent 
gift to Madison had never been made, would not Moses have 
passed under the former clause to Emily? Id certum est quod 
certum reddi potest. 

2. Moses, then, being twice bequeathed by different clauses, 
what is the proper construction of the will? The rule of 
construction which gives effect to the latter of two repugnant 
clauses, is very curiously deduced by that “subtle commenta- 
tor,” Lord Coke, from the following text of Littleton :—“And 
if a man, at divers times, makes divers testaments, and 
divers devises, &c., yet the last devise and will made by him 
shall stand, and the others are void.” In commenting upon 
this passage, Lord Coke deduces from the “ &c.” that “in one 
will, where there be divers devises of one thing, the last de- 
vise taketh place”; and this seems to have been the origin of 
the rule since so often unmeaningly quoted. But this is not 
the true rule. Mr. Hargrave, in his note on Coke’s said 
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commentary, says,—‘ The opinion supported by the greatest 
number of authorities is, that the two devisees shall take in 
moieties.”—2 Thomas’ Coke, top p. 760, n. 12. The weight 
of authority, both English and American, is in favor of this 
proposition.—1 Jarman on Wills, mar. pp. 417-18 ; Keyes 
on Chattels, §§ 120 to 125; Field v. Eaton, 1 Dev. Eq. 284; 
McGuire v. Evans, 5 Ired. Eq. 269. 

3. If the two legatees take by moieties, one cannot main- 
tain detinue against the other.—Miller v. Eatman, 11 Ala. 609. 


R. C. Torrey, contra, contended that the specific bequest 
of Madison must prevail over the previous bequest to Emily,. 
and cited the following authorities: Hollins v. Coonan, 9 Gill’s 
R. 62; Bradstreet v. Clark, 12 Wend. 602; Ulrich v. Liteh- 
field, 2 Atk. 372; Cuthbert v. Lempriere, 3 M. & Sel. 158 ; 
Pratt v. Rice, 7 Cush. 209; Hunter v. Green, 22 Ala. 336 ; 
Walker v. Walker, 17 7. 376; 2 Stew. 170; Baird v. Baird, 
7 Ired. Eq. 265; Hunt v. Johnson, 10 B. Mon. 342. 


CHILTON, C. J.—The slave, Moses, is the only one of 
that name owned by the testator, and he is the child of Jin- 
ney, who is given by the second clause of the will to the tes- 
tator’s daughter, Emily. Moses, then, is. given to Emily by 
the second item as one of the children—“ the increase she 
(Jinney) now has’—and by name to Madison, the plaintiff ; 
and as it is alleged that the two bequests are repugnant, the 
plaintiff insists that the last to Madison must stand, and that 
consequently the first is void. The primary court so ruled 
the law to be. 

There seems to be much conflict of authority on this subject, 
both in England and in this country. Lord Coke says,— 
“Also, in one will, where there are divers devises of one thing, 
the last devise taketh place. Cum duo inter se pugnantia repe- 
riuntur in testamento, ultimum ratum est.”—2 Thomas’ Coke, 
(ed. 1836) top p. 525. The annotators upon Coke, in a note 
to this passage, say: “ The opinion supported by the greatest 
number of authorities is, that the two devisees shall take in 
moieties.” 

It is, however, unnecessary for us at this time to collate 
the cases pro and con upon the question, since they are gene- 
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rally agreed, that the rule which sacrifices the former of 
several contradictory clauses is never applied but on the failure 
of every attempt to give to the whole such a construction as 
will render every part effective. To this end, clauses and 
sentences may be transposed, if by such transposition the court 
may give effect to the intention, and deduce a consistent dis- 
position from the entire will—1 Jar. on Wills, (2 Amer. ed.) 
p- 396-7, top. As an illustration of this rule, the author just 
quoted observes,—‘“ So, where testator, after devising the 
whole of his estate to A., devises black acre to B., the latter 
devise will be read as an exception out of the first, as if he 
had said, ‘I give black acre to B., and subject thereto, all 
my estate, or the residue of my estate, to A.’”—Cuthbert v. 
Lempriere, 3 Maul. & Sel. 158. The case before us is strik- 
ingly analogous to the case cited by way of illustration. Here, 
the testator gives a negro woman slave, and all her present 
and future increase, to Emily, and then gives Moses, one of 
such increase, to his son Madison. The last specific bequest 
of one of the slaves must be regarded as an exception out of 
the general bequest of all the woman’s increase, and the will 
must be read as though the testator had said, ‘I give Moses 
to Madison, and subject to this bequest, I give his mother, 
with all her present and future increase, to my daughter 
Emily’. This construction gives effect, we think, to the true 
intention of the testator. The ofher children of Jinney then 
born pass under the will to Emily ; and Moses, who is given 
by name to Madison, is excepted out of the increase, and passes 
to him. 

Such being the view we entertain of the will, it follows that 
we sustain the ruling of the Circuit Court. 

Judgment affirmed. 
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LANG vs. PHILLIPS. 


[MOTION AGAINST SHERIFF FOR FAILING TO PAY OVER MONEY COLLECTED UNDER 
EXECUTION—QUESTION OF PRIORITY BETWEEN EXECUTION CREDITORS. ] 


1, Rule for computation of time under statute—In the computation of time from 
an act done, the day of performance is excluded, and fractions of a day are 
not recognized ; but in construing a statute, which, as between different 
acts, gives a preference or priority to that which is first done, this rule, i 
seems, does not apply. 

2. Application of rule—Under the statute regulating the practice in the com- 
mon-law courts of Mobile, which provides (Pamphlet Acts 1853-4, p. 92, 
§ 10) that “the lien acquired by any execution issuing from either of said 
courts shall not be lost, if alias executions issue to the sheriff without interval 
of more than ninety days’’, an original execution was returned on the 14th 
April, and an alias was issued on the 14th July next thereafter: Held, that 
the lien was not lost. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. RaApinr. 


THIS was a motion against the appellant, as sheriff of Mo- 
bile county, for failing to pay over money collected under 
execution. By consent of parties, a jury was dispensed with, 
and it was agreed that the court should decide both the law 
and the facts of the case. The facts, as disclosed by the bill 
of exceptions and judgment entry, were as follows : 

The plaintiff, having a judgment against one Adam C. Hol- 
linger in the Circuit Court of Mgbile, procured an execution 
to be issued thereon on the 14th day of December, 1853, which 
was returned by the defendant, as sheriff, on the 14th day of 
April, 1854, “no property found.” On the 14th day of July, 
1854, another execution was issued on this judgment, return- 
able on the first Monday in November, 1854; “and on the 
said day plaintiff gave the sheriff a bond of indemnity to levy 
on and sell a slave named Jim, the property of said A. C. Hol- 
linger.” The sheriff made the levy, and sold said slave on 
the 7th day of August, 1854, and received the money. A por- 
tion of the proceeds of the sale of said slave was appropriated 
by the sheriff to the payment of an older execution, which 
was in his hands at the same time; and the surplus, which 
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was claimed by the plaintiff in this motion, was paid on an 
execution in favor of one William Hill against said Hollinger, 
which was issued on the 19th day of June, 1854, and was in 
the sheriff’s hands when he made said levy; the last pre- 
ceding execution on said Hill’s judgment having been issued 
on the 21st day of February, 1854, and returned on the 14th 
day of April “no property found.” The question was thus 
presented, whether the lien acquired by plaintiff’s execution 
of the 14th December, 1853, was lost ; and this involved the 
construction of the tenth section of the act of February 17, 
1854, “ to regulate the sessions of the Circuit and City Courts 
of Mobile county,” which provides, “ that the lien acquired by 
any execution, issuing from either of said courts, shall not be 
lost, if alias executions issue to the sheriff without interval of 
more than ninety days.” The court below, on the facts above 
stated, held that the lien of the plaintiff’s execution was not 
lost, and rendered judgment accordingly ; to which the 
defendant excepted, and which he now assigns for error. 


Joun T. Taytor, for the appellant, made these points :-— 

1. There was an interval of more than ninety days between 
the issue of plaintiff’s alias execution and the return of the 
original execution. At common law, when given periods or 
days are set, the rule for the computation of time is, to exclude 
the first and include the last day, or (which amounts to the 
same thing) to include the first and exclude the last ; and by 
this method, though no time is actually lost, fractions of a 
day are avoided. For instance, counting from 12 o’clock on 
the first day of April, to 12 o’clock on the first day of May, 
there are, in law, exactly thirty days; yet, in fact, there are 
only twenty-nine entire days, and two half-days. Applying 
this rule to the case, we would have in April, excluding the 
14th, sixteen days; in May, thirty-one days; in June, thirty 
days; and in July, including the 14th, fourteen days ; which 
make, in all, ninety-one complete legal days. The error in 
the rule of computation contended for by the appellee, which 
was adopted by the court below, may be shown by the follow- 
ing illustration: Suppose the first execution was returned at 
12 o’clock on the 14th April, and the alias issued at 12 o’clock 
on the 14th July ; the ninetieth day would, in fact, expire at 
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12 o’clock on the 13th July, and yet, under that rule of com-. 
putation, the latter half of the 14th April, the latter half of 
the 13th July, and the first half of the 14th, must be excluded, 
thus getting rid of one and a half entire days. Computing 
time by this rule from the first day of January, 1854, to the 
first day of January, 1855, in periods of ninety days, every 
ninetieth day would be lost, and the year be found to contain 
only 361 entire days. The true rule is, to exclude only the 
first or the last day.—Vairin v. Edmonson, 5 Gilm. 270; In 
the matter of Wilman, 5 Washb. (Maine) R. 653. 

2. The record does not show that the alias execution, though 
issued on 14th July, came to the hands of the sheriff on 
that day. 


E. S. DarGANn, contra, contended, that the true rule of com- 
putation is, to exclude the first day, and if the act is required 
to be done within a certain number of days, the party has all 
of the last day within which to do it; but if the act is to be 
done after a certain number of days, the whole number of 
days must pass before it can be done.—Judd v. Fulton, 10 
Barb. S. C.R. 117; Wiggin v. Peters, 1 Metc. 127. 


GOLDTHWAITE, J.—The act of the 17th February, 
1854, (Acts 1853-4, p. 92, § 10) regulating the practice of the 
City and Circuit Courts of Mobile county, provides, that the 
lien acquired by any execution from either of said courts 
shall not be lost, ifan execution issue to the sheriff “ without 
interval of more than ninety days.” In the present case, the 
original execution was returned on the 14th April, 1854, and 
an alias was issued on the 14th July, 1854. Assuming, for the 
present, that it came to the hands of the sheriff on the same 
day on which it issued, the question is, whether the lien was 
lost; or, in other words, whether according to the rules of 
law, there is an interval of more than ninety days between 
the 14th of April and the 14th of July. 

The rule is now well settled, that in the computation of time 
from an act done, the day of performance is to be excluded.— 
Bigelow v. Wilson, 1 Pick. 485; Judd v. Fulton, 10 Barb, 
117. If, therefore, the law had required the issue of the alias 
execution within ninety days, in order to preserve the lien, it 
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is clear that, if issued at any time on the ninetieth day, it 
would be sufficient. Including the first day and excluding 
the last, from the end of the fourteenth day of April to the 
end of the fourteenth day of July, are ninety-one full days. 
But the rule we have referred to results from the fact, that 
the law, in such cases, refuses to recognize the parts or frac- 
tions of aday—that period is regarded as an indivisible point 
of time (Bigelow v. Wilson, supra) ; and under the influence 
of this rule, we must regard the alias execution as having 
issued precisely at the instant at which the 14th day of July 
commenced ; and between this point and the termination 
of the 13th day, there is no interval. Under this view 
of the law, there cannot be more than ninety days from 
the first day, until the last instant of the ninety-first day 
has passed. If indeed the statute had provided that the lien 
should be lost if an execution did not issue without an inter- 
val of ninety days, then, the issue on the ninety-first day 
would not preserve the lien ; but we must give effect to the 
meaning of the word “more” which is used in the statute, and 
although the reasoning may savor of refinement, we cannot 
do this, without infringing on well settled rules, unless we in- 
clude the whole of the ninety-first day. Any other construc- 
tion would render that word entirely unmeaning. Our con- 
clusion, therefore, is, that the statute must be construed as if it 
had said that the lien should not be lost if an execution issued 
to the sheriff without interval of more days than ninety days. 

We may remark, however, that the same rule does not apply 
to statutes which, as between different acts, give a prefer. 
ence or priority to the one which is first done; and in such 
cases, courts will regard the fraetions of a day. 

It is urged that the record does not show that the execu- 
tion of the appellee, although issued on the 14th July, came 
to the hands of the sheriff on that day. But we think this 
sufficiently appears from the statement in the bill of excep- 
tions, that on the day on which the sheriff received the alias 
execution, he required a bond of indemnity ; which is set out 
in the record,—bears date on the same day with the fi. fa., 
and recites that it was in his hands when the bond was 


executed. 
Judgment affirmed. 























. JUNE TERM, 1855. 315 


Smith, adm’r, &c., v. Dunn, Exee’r, &c. 








SMITH, Apw’r, &c., vs. DUNN, Execuror, &c. 


[BILL IN EQUITY BY TENANT IN COMMON FOR PARTITION OF A SLAVE. ] 


1. Denial by defendant of complainant’s title no ground for dismissing bill or directing 
issue at law.—Conceding that, on a bill for partition of land between tenants 
in common, if the defendant denies the plaintiff’s title, and sets up an ad- 
verse possession and title in himself in severalty, the court will not proceed 
until the plaintiff has established his right at law; yet this rule cannot be 
extended to a bill for partition of a slave between tenants in common. The 
reason of the rule is, that such denial and claim set up in the answer is held 
an actual ouster, for which a tenant in common of land may bring ejectment 
against his co-tenant ; but a tenant in common of a slave cannot maintain 
any action at law against his co-tenant to try or establish his title, while the 
latter has possession. ; 


APPEAL from the Chancery Court of Macon. 
Heard before the Hon. A. J. WALKER. 


Tus bill was filed by the appellee, as executor of John 
Potter, deceased, against the appellant, as administrator of 
William Potter, deceased ; and its object was to obtain par- 
tition of a slave, which was alleged to have been bequeathed 
to one David Potter for life, “and at his death to go to his 
sons, John and William, to be equally divided between them.” 
The bill alleged, that the slave was held by said David Pot- 
ter during his life under said bequest ; that on his death said 
slave went into the possession of said William Potter, re- 
mained in his possession until his death, and has since that 
time been in the possession of the defendant as his adminis- 
trator; that John Potter, complainant’s testator, died in 
1848, after having made and published his last will and testa- 
ment, which has since been admitted to probate, and by which 
he bequeathed his interest in said slave to his brother Wil- 
liam ; that the estate of John Potter is insolvent, and that it 
will require all his property to pay the debts of his estate. 

The defendant answered the bill; admitting his possession - 
of the slave as administrator of said William Potter, denying 
all the allegations of the bill as to said John Potter’s interest 
in him, and averring that his intestate died seized and pos- 
sessed of said slave. On final hearing, on bill, answer, and 
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proofs, the chancellor rendered a decree in favor of the com- 
plainant, ordering a sale of the slave for the purpose of parti- 
tion and an account of the hire; and. this decree is now as- 
signed for error. 


Wituis & Wituiams, for the appellant, contended, that 
since the complainant’s title is denied in the answer, the court 
cannot go on and decree partition, but will at once dismiss 
the bill, or, perhaps, direct an issue at law to be tried; that 
the rule is settled when the application is for partition of 
land, and there is no good reason why a distinction should be 
made between real and personal estate; and that the com- 
plainant’s bill makes out a case of conversion, for which he 
had a remedy at law. They cited, on the first point, Wilkin 
v. Wilkin, 1 Johns. Ch. 113; and on the last, Smith v. Tank- 
ersley, 20 Ala. 212, and Tankersley v. Childers, 23 7b. 781. 


Ciopton & Licon, contra, insisted that the rule invoked by 
appellant applies only to bills for partition of land, and does 
not extend to applications for partition of slaves; and cited 
Edwards v. Bennett, 10 Ired. 361. 


RICE, J.—We shall notice only the point made in the 
argument of appellant’s counsel. That point is, “that the 
title of complainant in the slave, in which partition is sought 
by the bill and decreed by the chancellor, is denied in the 
answer of the defendant ; and such being the case, the court 
cannot go on and decree partition, but will at once dismiss 
the bill, or, perhaps, direct an issue at law to be tried.” 

We may concede, that in a bill for partition of land, if the 
defendant denies the title of the plaintiff, and sets up an ad- 
verse possession and a title in himself in severalty, the court 
of chaneery will not proceed, until the plaintiff establishes 
his title by an action of ejectment. But the reason for this 
rule is, that a tenant in common of land may bring ejectment 
against his co-tenant, when there is an actual ouster ; and 
such denial and claim set up in the answer is taken to be an 
actual ouster.—Edwards v. Bennett, 10 Iredell’s R. 361; 
Delony v. Walker, 9 Porter’s R. 497; 2 White & Tudor’s 
Leading Cases, part 1, top pages, 531 to 538. 
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This reason, and the rule founded on it, cannot be applied 
as between tenants in common of a slave: one of such tenants 
cannot maintain an action at law to try or establish his title, 
against his co-tenant, whilst the latter continues in the pos- 
session of the slave.—Parminter v. Kelly, 18 Ala. 716; Ed- 
wards v. Bennett, supra. 

If the above mentioned rule, as to tenants in common of 
land, were applied to tenants in common of slaves, there 
would be no remedy in any court for the latter class of ten- 
ants, whenever the tenant holding the actual possession de- 
nied the tenancy in common or the title of his co-tenant. 
“Where there is a right, some court must be empowered to 
make it effectual.” Partition by tenants in common of chat- 
tels, could not be had in the common-law courts: they had to 
go into the courts of equity, to effect that object.—Irwin v. 
King, 6 Iredell’s R. 219. 

Without deciding anything as to a bill for partition of 
land, we hold, that a mere denial by the defendant, to a bill 
for partition of a slave, of title in the complainant, is, by itself, 
no ground for dismissing the bill, or for directing an issue at 
law to be tried.—Overton v. Woolfolk, 6 Dana’s R. 374 ; 
Edwards vy. Bennett, supra. 

Having now decided the point made by the appellant ad- 
versely to hit, we wish it understood that our decision is 
confined to that point. Decree affirmed, at the costs of the 
appellant. 





COWAN anv WIFE vs. JONES. 


[BILL IN EQUITY BY DISTRIBUTEES IMPEACHING FINAL SETTLEMENT OF ADMINIS- 
TRATOR’S ACCOUNTS ON THE GROUND OF FRAUD.] 


1. Final settlement, when attacked for fraud, not opened on proof of errors or mistakes. 
A decree of the Orphans’ Court, rendered on the final settlement of an ad- 
ministrator’s accounts, previous to the act of 1850, conferring jurisdiction 
on chancery to overhaul such decrees, will not be opened in equity, when 
impeached for fraud, on proof of an error or mistake in the allowance of a 
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credit for money paid to a guardian after the revocation of his letters of 
guardianship ; it being shown that the complainant, then an infant, was rep. 
resented on the settlement by a guardian ad litem; that the payment was 
made in good faith, for the ward’s accommodation, and in accordance with 
her wishes at the time; and it not appearing that the facts were concealed 
from the court. 

2, Distinction between opening an account and surcharging and falsifying it—When 
an account is opened on the ground of fraud, the whole of it may be un- 
raveled ; but where permission is merely given to surcharge and falsify, the 
account stands as prima facie correct, and the onus of proving mistakes is on 
the party alleging them; and therefore, where a bill is filed to impeach a 
decree on the ground of fraud, if the answer denies all fraud, but admits an 
error or mistake, the complainant cannot have a decree unless he amends 
his bill. 

3. Amount too small to uphold jurisdiction of equity—The defendant in this case 
admitted in his answer that a balance of $8 42 was due from him to com- 
plainants, but the bill was not sustained as to any of the other matters in 
controversy : Held, that this sum, of itself, was too small to justify a resort 
to equity, or to uphold its jurisdiction. 

4, Dismissal of bill without prejudice—Laches in failing to amend.—The dismissal 
of a bill which seeks to impeach a decree on the ground of fraud, though no 
reservation be made of complainant’s right to file another for the purpose of 
surcharging and falsifying the account on the defendant’s admission of mis- 
takes, does not prejudice that right ; but if the practice were otherwise, the 
complainant’s laches in failing to amend his bill would be a good ground 
for refusing to modify the decree on error, so as to dismiss the bill without 
prejudice. 


APPEAL from the Chancery Court at Mobile. 
Heard before the Hon. WapE KrEYEs. 


Tuis bill was filed by the appellants against William G. 
Jones, as the administrator of Edward O. Branch, deceased, 
who was the father of Mrs. Cowan. Its material allegations, 
in substance, were as follows: That the defendant became 
the administrator of said decedent, by regular appointment 
from the Orphans’ Court of Greene county, in October, 1838, 
and took possession of all the assets of his estate ; that he set- 
tled up the estate in 1843, and paid off to all the distributees 
except Mrs. Cowan their distributive shares of the estate, 
which, according to the settlement made by him, was about 
$1,000 over and above the property given to them; that said 
distributive share was, in fact, at least $2,000, and a decree 
ought to have been rendered for that amount; that one 
Thomas P. Giles, who had married a daughter of said Branch, 
was appointed guardian of Mrs. Cowan, who was then an 
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infant about ten or twelve years of age, in Virginia, but his 
letters of guardianship were revoked on the — day of . 
1843; that the said Giles and defendant, contriving and 
fraudulently intending to injure complainant, and to have the 
benefit of her property, afterwards made a pretended settle- 
ment of said estate, and of complainant’s interest in the same, 
and said Giles received from said defendant, as administrator 
as aforesaid, complainant’s distributive share of said estate, 
and gave his receipt for the same, which the said Jones filed 
as one of his vouchers on said settlement, and the same was 
allowed by the court. ‘And complainants expressly charge, 
that at the time said settlement was made said Giles was not 
the guardian of said complainant, and that this was known 
to said Jones at the time; that said settlement was collusive, 
fraudulent, and grossly unjust, and that said Giles had no 
authority to make any settlement for complainant, or to re- 
ceive any property belonging to her; that these facts were 
well known to said administrator at the time said settlement 
was made, and said court was deceived and imposed upon 
when it sanctioned said settlement; that said settlement was 
made without the knowledge or consent of complainant, and 
‘ while she wasa minor.” The prayer of the bill is, that said 
pretended settlement with the Orphans’ Court may be set 
aside and held for nought; that said administrator may be 
decreed to settle up said estate and pay over complainant’s 
distributive share ; and for general relief. 

The defendant answered the bill, alleging, that on the 6th 
June, 1843, he filed his accounts and vouchers, in the Orphans’ 
Court of Greene, for a final settlement of his administration 
on said estate; that Mrs. Cowan was made a party to this 
settlement by the appointment of a guardian ad Uitem for her ; 
that notice of this intended settlement was duly given by pub- 
lication, and the account was finally settled on the 9th No- 
vember, 1843, and a final decree then rendered ; “ that before 
the rendition of this decree, but after the filing of his accounts 
and vouchers, respondent went to Virginia, where said Giles 
and his family (including his said ward) then resided, and 
took with him a copy of his account and the amount of money 
then due said ward as her distributive share, for the purpose 
of paying it; that the account was submitted to the said 
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Giles, as guardian, and he made no objection to it; that said 
Giles informed respondent at this time that he contemplated 
removing ‘with his family to Missouri, and that his said ward 
wished to accompany them ; that respondent afterwards heard 
that the sureties of said Giles, on his bond as guardian, in 
consequence of his intended removal, had required him to 
give counter security, and subsequently that his letters had 
been revoked on account of his failure to give such security ; 
that said Giles represented to respondent that his ward was 
indebted to him on account of her support and maintenance, 
that she was anxious to accompany him and his family to Mis- 
souri, and that she could not.do so without the money which 
respondent had carried to Virginia for the purpose of paying 
her; that respondent, being anxious to do nothing which 
could have even the semblance of a wish on his part to keep 
in his hands any money belonging to complainant, or to put 
her to any trouble or inconvenience, and at the same time not 
being willing to incur any risk in paying said money, did pay 
over said money (being $750) to said Giles, on his executing 
an indemnifying bond with approved security, and took the 
receipt of said Giles for said money,” &c. 

The answer denies all fraud and collusion, and states that 
this payment was made, as respondent believed, in accordance 
with the wishes of complainant at that time, and for her ac- 
commodation ; admits that, on his final settlement of said 
estate, which took place after said payment was made, the 
sum of $8 42 appeared to be due from respondent, as admin- 
istrator, to said complainant, as one of the distributees of said 
estate, for which a decree was rendered against him, and 
which he has always been ready to pay, though he has never 
tendered the money; admits, also, that in the stating of said 
account for final settlement, he accidentally omitted to charge 
himself with the sum of $200, for so much money collected by 
him, and that complainant is entitled to one-seventh part of 
this sum; pleads in bar of this suit, except as to the two 
above-named items of $200 and $8 42, the decree of said Or- 
phans’ Court and the statute of limitations; and demurs to 
the bill for want of equity, as also for vagueness and uncer- 
tainty in its allegations. 

The cause was submitted on bill and answer only, and the 
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chancellor rendered a decree dismissing the bill ; from which 
decree the complainants prosecute this appeal, and here assign 
the same for error. 


DANIEL CHANDLER, for the appellants: 

1. The account for final settlement was filed on the 6th 
June, 1843, was appointed to be heard on the 16th October, 
and was continued until the 9th November, 1843. After 
filing the account, Jones went to Virginia, taking $750 with 
him with the intention of paying it over to complainant’s 
guardian, for her benefit ; but before the payment was made, 
Giles’s letters were revoked. Jones, knowing this, neverthe- 
less paid to him the $750, taking his receipt and a bond of 
indemnity with good security ; and after this he returns to 
this State, and settles up the estate on the 9th November, 
1843. On this settlement, the amount in the hands of the 
administrator was $8,605 40, and each distributee’s share 
was $1,229 34. In its decree the court says,—‘“ Sarah Branch” 
(complainant) “having received $470 92, as rendered in ac- 
count, and since filing the account has received, by her guard- 
ian, Thos. P. Giles, the further sum of $750, per receipt filed ; 
leaving in her favor a balance of $8 42”, for which judgment 
is then rendered. The court evidently supposed, when it al- 
lowed this payment of $750, that it had been paid to the 
guardian. Mr. Jones presented the guardian’s receipt; and 
having no reason to suppose that his letters had been revoked, 
the court allowed the payment, and passed the account. It 
was the duty of the administrator to have informed the court 
of the circumstances under which the money was paid—that 
it was paid after the revocation of Giles’s letters, and when 
the ward, being only fifteen years of age, was incapable of | 
acting for herself. Of the neglect of this duty the complain- 
ant finds fault, and for this reason she charges that “ the court 
was imposed upon and deceived when it passed the account, 
and that the settlement was unjust and fraudulent.” Before 
Mr. Jones can claim protection under that decree, he must show 
that the settlement was fair and legal, and that the court, with 
full knowledge of the facts, approved his act. But when he 
admits that he paid the money to Giles after he knew. his 
authority to receive it had been revoked, that he took his 
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receipt as guardian when he knew he was no longer guardian, 
and that he presented that receipt to the court without any 
explanation of that fact,—such a settlement ought to derive 
no support from the fact that the court, in ignorance of these 
circumstances, passed the account, and sanctioned the pay- 
ment. Noone can believe that the court, had these facts 
been known, would have sanctioned the payment to an insol- 
vent man after the revocation of his letters. Courts are the 
guardians and protectors of minors and their property. The 
decree is not conclusive on this court: it can be opened and 
impeached, and, if fraudulently obtained, will be set aside. 
2 Story’s Equity, § 1522; Cooper’s Equity, 266; Mitford’s 
Pleading, 93; 4 Johns. Ch. 199; Taylor v. Benham, 5 How. 
(U. S.) R. 233. 

2. The defence that this $750 was paid to Giles for the 
benefit of Mrs. Cowan, and with her knowledge and concur- 
rence, is not available. The evidence shows that Giles got 
the benefit of it—that it was used by him to remove himself 
and family to Missouri. Moreover, being under age, her con- 
duct, while under the control and influence of her guardian, 
amounts to nothing. The evidence shows that she was in- 
formed she could not go with her sister to Missouri, unless 
this money was paid over. This threat was a kind of moral 
coercion, and thé consent thus given cannot deprive her of 
her rights; in truth, she was incapable of giving a binding 
consent, or of assuming the responsibility of such an act.* All 
such arrangements to the prejudice of a minor are received 
with great suspicion.—1 Story’s Equity, §§ 240, 322; 9 Ves. 
297; 1 1b. 220; 14 ib. 299; 5 Ala. 94. 

3. The decree should be in favor of complainant, exclusive 
of the $750, for the $8 42 balance on the decree, which the 





’ defendant admits is in his hands, and for one-seventh of the 


$200, which he states was omitted from his account. The 
first item, though small, is not so small as to come within the 
influence of the principle, ‘De minimis non curat lex.’—32 
Maine R. 119. The item of $200 was omitted from the set- 
tlement, and the complainant knew nothing of it until the 
filing of the defendant’s answer, in which the omission was 
admitted. 
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Hopkins & JONES, contra, made the following points :— 


1. The bill shows that there had been a final settlement of 
the administrator’s accounts in the Orphans’ Court of Greene 
county. This was known to complainants ; and the account, 
being of record, was accessible to them. It was at least 
prima facie correct, and could only be impeached by bill to 
surcharge or falsify the account. Such a bill must state the 
particular items alleged to be omitted or false; and if it does 
not, itis demurrable. This bill does no such thing, and is 
therefore bad on demurrer.—7 Johns. Ch. R. 69-77; 2 Edw. 
Ch R. 298; 1 Ired. Ch. R. 403. 

2. The case made by the bill is denied by the answer, and 
no proof was taken to sustain it. Even if the answer admit- 
ted a good case for complainants, it is wholly different from 
that stated in their bill, and therefore cannot avail them. If 
they had wished to avail themselves of it, they should have 
amended their bill ; otherwise they cannot have a decree. 
Story’s Equity Pleadings, §$ 257, 264; Gresley’s Eq. Evi- 
dence, 22-3; 1 Daniel’s Ch. Pr. 377, siti 4 Port. 307; 1 
Ala. 330 ; 13 ib. 593, 695 ; 19 2b. 398 ; 20 b. 768; 3 Peters, 
207; 11 ib. 249: 2 How. (U.S.) R. 338-43. 

3. The Orphans’ Court of Greene, in which the administra- 
tor’s accounts were regularly and finally settled, unquestion- 
ably had jurisdiction of the matter. The complainant Sarah 
was regularly made a party to that settlement, by due notice 
and the appointment of a guardian ad litem. That she wasa 
minor, makes no difference: being represented by guardian 
ad litem, she is as much bound by the decree as if she had 
been an adult.—1 Daniel’s Ch. Pr. 205; 7 Missouri R. 426 ; 
4 Dana, 429. The decree is binding and conclusive on her, 
and cannot be collaterally impeached ; it can only be im- 
peached for fraud, or by a bill properly framed to surcharge 
and falsify the account.—Clay’s Digest, p. 309, § 837; 2 Stew. 
214; 16 Ala. 271; 177%. T17; 18 a. 713. 


CHILTON, C. J.—The complainants concede by their 
bill that a final settlement has been made by the appellee of 
the estate of his intestate, and it follows that, if such settle- 
ment is to stand, it is an end of this controversy. They 
charge, however, that this settlement was fraudulent—that 
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the Orphans’ Court was deceived by the appellee, who claim- 
ed and obtained credit for alleged payments to one Giles, as 
guardian of Mrs. Cowan, when in fact he was not the guardian, 
but had, to the knowledge of appellee, been removed. 

No proof has been taken to establish any fraud in obtain- 
ing the decree made upon the final settlement of the estate of 
Branch, and it is very clear that no imputation of fraud can 
be deduced legitimately from the record in the cause. The 
charges of fraud and collusion between the administrator and 
Giles, the alleged guardian, in respect of the payments made 
to the latter, wholly fall to the ground, and the answer of the 
defendant expressly denies all fraud or concealment in making 
the settlement in the Orphans’ Court. For aught that we can 
know, the Orphans’ Court of Greene county was fully ap- 
prised of all the circumstances attending the payment ; and, 
although its action may have been erroneous, this furnishes 
no ground for impeaching the decree in chancery ; the settle- 
ment having been made, before the act of the legislature con: 
ferring upon the Chancery Court power to overhaul decrees 
rendered by the Probate Courts. The mere fact that the 
$750 were paid to Giles after the letters of guardianship to 
him had been revoked, it appearing that it was paid in good 
faith, and for the ward’s accommodation, and in accordance 
with her wishes at the time, is not sufficient to open a decree 
which allows it, the circumstances of the payment not being 
concealed from the court. 

The complainant was duly represented by guardian ad litem 
upon the final settlement ; and if any error intervened in al- 
lowing the payment of the $750, this should have been pre- 
sented by a bill of exceptions, and does not render the 
settlement void. 

It is insisted, however, that the appellee admits a mistake 
has intervened, in the settlement which was made with the 
Orphans’ Court, of $200; one-seventh of which sun, it is al- 
leged, belongs to the complainants. As it respects this sum, 
we think that, upon well-settled principles of equity, no de- 
cree can be rendered for it upon the present bill. Theanswer 
admits, that through mistake, two hundred dollars were 
omitted out of the final settlement. To that extent, the 
account then had, as confirmed by the decree, was erroneous. 
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No attempt was made to amend the bill; but the complain- 
ants continue to urge the ground first assumed by them, that 
by reason of fraud the whole decree should be opened. 

The rule is settled, that where errors or mistakes only are 
shown to exist in the account, the account will not.be opened, 
as will be done where fraud is shown, but the party alleging 
the error or mistake in the account will be permitted ‘to sur- 
charge and falsify it—Danl. Ch. Pr. p. 764; Story’s Eq. 
Jurisp. § 523; 1 John. Ch. R. 550; Vernon v. Vawdry, 2 
Atk. R. 119. The distinction between opening an account, 
and surcharging and falsifying it, is important; because, 
when opened, the whole of it may be unraveled ; but when 
permission is given merely to surcharge and falsify, the onus 
is upon the party who alleges mistakes to prove them. The 
account, prima facie, stands as correct ; and if the party can 
show an omission for which he should have a credit, it is 
added (surcharged) ; or, if a wrong charge has been made 
against him, it is deducted, which is called a falsification. 
As the bill before us does not contain any allegation of mis- 
take or errors as the basis for an order to surcharge and 
falsify the admission in the answer that a mistake exists can- 
not entitle the complainants to a decree. The decree must be 
made upon the allegations of the bill—-upon the case made by 
the bill, and the title to relief therein asserted must be sub- 
stantially shown. The court pronounces its decision, it is 
said, secundum allegata et probata (Story’s Eq. Pl. § 500), so 
that no relief can be granted for matters not charged, al- 
though they may appear in other parts of the pleadings and 
in evidence.—See 1 Danl. Ch. Pr. pp. 377-378, note 2, and 
cases there cited; also, McKinley v. Irvine, 13 Ala. R. 598, 
695 et seg.; Evans v. Battle, 19 2. 398; Paulding v. Lee & 
Ivey, 20 ib. 753-758. 

It follows, that as there is no fraud as alleged, and the bill 
is not framed to surcharge or falsify the account as settled by 
the decree of the Orphans’ Court of Greene county, the com- . 
plainants are barred by the decree, which is valid and con- 
clusive until it is impeached in some of the modes pointed 
out by law ; and they cannot, therefore, have a decree for 
the two hundred dollar item set forth in the answer. The 
decree is final until opened, or leave obtained in some way to 
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overhaul items which are, or should have been, embraced in 
it.—Cole v. Connelly, 16 Ala. R. 271; Cox v. Davis, 17 ib. 
714-717 ; Sankey’s Distributees v. Sankey’s Ex’rs, 18 7b. 713. 

As to the pittance due upon the final settlement, it is too 
insignificant to justify a resort to equity, or to uphold its ju- 
risdiction ; ad it is not attempted by the appellants’ counsel 
to sustain it solely for that sum. 

It would, perhaps, have been well for the chancellor to 
have dismissed the bill without prejudice to filing another to 
recover for the share due the complainants of the $200 ; but 
we think their right is not foreclosed by the present bill, 
which makes a different case from a bill which would seek 
the attainment of that object. If, however, their right to a 
new bill would be prejudiced, we should not reverse for this 
reason, since they had ample opportunity to amend thir orig- 
inal bill, making it one with a double aspect, so as to em- 
brace the correction of this mistake, and they failed to do so. 
Their laches would be a good ground for refusing such modi- 
fication.—Rumbly v. Stainton and Wife, 24 Ala. R. 712. 

Let the decree be affirmed. 





LEAIRD vs. MOORE. 


[ACTION ON PROMISSORY NOTE~—CONSTRUCTION OF STATUTE OF AMENDMENTS, 

. cope, § 2403.] 

7 

1. Sole plaintiff ’s name cannot be stricken out and that of another substituted —Under 

the statute authorizing amendments of the complaint (Code, § 2403) “ by 
striking out or-adding new parties plaintiff. or by striking out or adding 
new parties defendant,” the court cannot allow the name of a sole plaintiff 
to be stricken out and that of another person to be substituted. 


AppEAL from the Circuit Court of Barbour. 
The record does tot show the name of the presiding judge. 


Tuts was an action under the Code on a promissory note 
for $210, executed by the defendant, Lewis J. Leaird, and 
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payable to William Smitha, or bearer. The original com- 
plaint was in the name of J. C. Wellborn as plaintiff, and it 
was averred that the note was his property ; but at the Spring 
term, 1854, after the, causc had been pending one year, his 
death was suggested, and Mary A. Wellborn, as his executrix, 
was made a party plaintiff: and at the same term another 
order was made in the cause, as follows: “ Upon motion of 
Kelly Moore, the complaint is amended in this case, by add- 
ing the said Kelly Moore as a new party plaintiff, and also 
amended by striking out the plaintiff, Mary A. Wellborn, 
executrix ; and the defendant, by his attorney, excepts to the 
ruling of the court.’ 

“ The action of the court in permitting a change of parties 
plaintiff,” is now assigned for error. 


EK. C. Buuiocs, for the appellant, contended that the 
statute authorizing amendments of the complaint (Code, 
§ 2403), being in derogation of the common law and the long 
established principles of pleading, must be strictly construed ; 
that its object, as evident from the language used, was to 
provide a remedy for the nonjoinder and misjoinder of parties, 
and it ought not to be extended by construction to the sub- 
stitution of one party for another ; that if the amendment in 
this case was made by first adding the name of Moore, it was 
erroncous as a misjoinder of parties, and if it was made by 
first striking out the name of Mrs. Wellborn, there was no- 
thing left to which the name of Moore could be added, and 


no case in court. 


Lewis L. Caro, conéra, insisted that the statute must re- 
ceive such a construction as would effectuate its object, which 
was (as he contended) to prevent’ cases from being thrown 
out of court for want of proper parties, or because improper 
parties had been made ; that the court had the power to allow 
separate amendments, by first adding Moore’s name, and then 
striking out Mrs. Wellborn’s, and there could be no objection 
to allowing the two amendments at one and the same time, 
and under the same motion; and that the word “add”, as 
used inthe statute, did not refer to the party named in the 


complaint, but to the complaint itself. 











828 ALABAMA. 





Rowan v. Hutchisson. 


GOLDTHWAITE, J.—By the Code (section 2403) the 
courts are required to permit the complaint to be amended, 
“by striking out or adding new parties plaintiff, or by striking 
out or adding new parties defendant, upon such terms and 
conditions as the justice of the case may require.” The only 
question is, whether, under this section, the sole plaintiff can 
be struck from the record, and another person substituted in 
his place. Judging from its language, we think the object of 
the statute was, to cure defects arising from a nonjoinder or 
misjoinder, without turning the case out of court. The words 
do not naturally go further than this; and they should do so, 
before we would be authorized to allow a change so radical 
to be made by amendment. ‘The statute is in derogation of 
the common law ; and if the sole plaintiff is struck out, there 
are no parties, and, consequentiy, no case. If we were fully 
satisfied that it was the intention of the statute to go so far, 
the words might, perhaps, authorize us to give effect to that 
intention ; but we could not do so without going beyond 
their plain and literal meaning; and we think it is better to 
adhere to the plain meaning of the words, unless such a con- 
struction leads clearly to a wrong result. It is impossible 
for us to say that the legislature, when it used the words 
“adding new parties,” meant substituting a different party 
altogether ; and if the latter was intended, it is better that 
the alteration should be made by the legislature, than that the 
judges, by construction, should run the risk of extending the 
statute to cases which it is at least very doubtful whether it 
was intended to reach. 

Judgment reversed, and cause remanded. 











ROWAN vs. HUTCHISSON. 


[DETINUE AGAINST SHERIFF FOR SLAVES TAKEN UNDER ATTACHMENT. } 


1. Declarations of ownership, unaccompanied Ly possession, not admissible evidence.—De- 
clarations of ownership of a slave, made by a party who is not shown to 
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have had possession at the time, are not admissible evidence for him in a 
suit involving the title. , 

Declarations of slaves inadmissible on question of ownership—The declarations of 
an old female slave, who lived at the same house with her grandchildren, 
respecting her possession of them, are not admissible evidence on the ques- 
tion of ownership, since (other reasons aside) she cannot have such pos- 
session as will authorize their admission. 

Admissibility of other evidence to prove ownershiy—In detinue against a sheriff 
for slaves taken under attachment, the question was whether the slaves be- 
longed to plaintiff, or to his brother, the defendant in attachment, who had 
gone to California before the levy of the attachment, leaving the slaves in 
the house in which he last resided: Held, that defendant, to repel the idea 
of abandonment on the part of said defendant in attachment, and to show 
title in him, might prove that, while in possession of said slaves, he had 
mortgaged them ; that when the steamboat on which he left was about quit- 
ting the wharf, he declared his intention soon to return; and that plaintiff, 
after his brother’s departure, had returned an assessment under oath of his 
own property, in which said slaves were not included. 

Deed received in evidence as an admission in writing. 

Charge respecting the effect of three years possession of personal property, under statute 
of frauds, held correct. 

W hen damages assessed to defendant.—If the plaintiff in detinue, by giving the 
statutory bonds, causes the possession of the slaves sued for to be taken 
from the defendant and turned over to himself, the jury trying the case are 
authorized by the act of 1848, “ to amend the law in relation to the action 
of detinue,” (Pamphlet Acts 1847-8, p. 82,) to assess the damages and the 
value of the slaves. 


7. Judgment on verdict for defendant.—Issues being joined on the pleas of non 


detinet and justification under legal process, a verdict finding the defendant 
not guilty, and assessing the damages and the separate value of the slaves, 
is sufficient under this statute to support a judgment in his favor. 


AppEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKinstry. 


Detinue by B. C. Rowan against James F. Hutchisson, 


for two slaves—Tom, about seven years old, and Mary (alias 
Louisa), about nine years old; pleas, non detinet, and justifi- 
cation under certain attachments sued out by third persons 
against Michael M. Rowan, a brother of plaintiff, and levied 


by the defendant, as sheriff of Mobile county, on said slaves 


as the property of said Michael. The record shows that the 


plaintiff executed the statutory bond, and that the slaves 


were thereupon delivered into his possession. 


On the trial of the cause, as appears from the bill of excep- 


tions, the plaintiff offered the deposition of his sister, Maria 
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L. Rowan; attached to which, as an exhibit, was a bill of 
sale, signed by A. A. Rowan, a brother of plaintiff, dated at 
Courtland, Alabama, April 27, 1843, and purporting. to con- 
vey to plaintiff, in consideration of the sum of $1,350, the fol- 
lowing slaves: Mary, about 44 old; Susan, about 18 years 
old, and her infant child, Mary ; Daniel, about 15 years old; 
and Chaney, about 12 years old. This witness testified, that 
Tom and Mary (the slaves here sued for) are the children of 
said woman Susan, who was the daughter of said Mary men- 
tioned in said bill of sale; and that said bill of sale was in 
the handwriting of said A. A. Rowan. The bill of excep- 
tions states, that the plaintiff also offered said bill of sale in 
evidence, “ without any other evidence thereof than that con- 
tained in said deposition.” 

“Tn 1844,” as the bill of exceptions then states, “ Susan and 
some other negroes were landed at the wharf in Mobile, from 
a steamboat, and were taken by plaintiff, he claiming them as 
his own, into the country about three miles from Mobile, to 
the place where he and his brother Michael were residing to- 
gether. A. A. Rowan, at and previous to that time, resided 
in Huntsville, Ala. It appeared that plaintiff married in 
1845, or 1846, and Michael M. Rowan removed from the 
country into the city of Mobile ; and a few days afterwards, 
Susan, Mary, Tom, and Louisa were brought into town, (but 
by whom was not shown,) to the house Michael lived in,— 
Mary being his cook, and the others waiting on him. One 
Jennett testified, on behalf of plaintiff, that he knew the ne- 
groes in controversy at plaintiff’s house in the country, and 
had seen them there often six or seven years ago; that 
Michael M, Rowan then resided there, and that he had not 
(so far as recollected) seen the slaves there since Michael left ; 
that he had often been at plaintiff’s house, and was con- 
nected with him by marriage; that Michael went to Cali- 
fornia two or three years before this trial, where he now is ; 
that he had often seen said slaves living in a house on Cedar 
street, Mobile, and had seen them in the possession of plaintiff 
since this suit was brought.” 

One Meaher testified, on behalf of plaintiff, that he knew 
said slaves, who resided near him on Cedar street a year or 
two since ; that plaintiff, in going in and out of the city on his 
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route home, passed his house and that in which the slaves | 
lived almost daily; that plaintiff stopped at his house very 
frequently, and sometimes stopped at the house where*the 
slaves lived, and frequently spoke to them on such occasions ; 
and that sometimes, though less frequently, witness also saw 
Michael Rowan on the premises, who was engaged as a clerk 
in the house of Desha & Co., which kept him occupied from 
an early hour in the morning until late at night. “ Plaintiff 
then proposed to ask this witness to state any declarations 
he had heard (if any), while said slaves were residing in 
Cedar strect, madeby plaintiff in regard to his ownership ; 
to which question defendant objected ; which objection was 
sustained by the court, and plaintiff excepted. Plaintiff then 
proposed to prove the declarations of said woman Mary, as to 
how she held possession of ‘Tom and Louisa at the time ; 
which question was objected to, the objection sustained by 
the court, and plaintiff excepted.” 

“One Sturdevant testified, for plaintiff, that he knew the 
slaves, had frequently seen them at plaintiff’s house, and did 
not know until a year or two since that they were in the 
city ; that he was census-taker in 1850, and as such called 
upon plaintiff; that plaintiff gave in his slaves at the time, 
having called them forward for witness to see them, at plain 
tiff’s house ; was not positive that Tom and Louisa, er Mary, 
or Susan, were there; was with plaintiff on several occasions 
when he stopped at Meaher’s house, and saw the slaves at the 
house on Cedar street with the slave Mary. Plaintiff pro- 
posed to ask this witness for his (plaintiff’s) declarations, or 
the declarations of the negroes, in regard to the ownership 
of said slaves when witness thus saw them in Cedar street ; 
which question was objected to, the objection sustained by the 
court, and plaintiff excepted. Plaintiff then proposed to 
prove by him the declarations of the slave Mary, upon the 
same point ; which was objected to, the objection sustained, 
and plaintiff excepted. 

“On the part of defendant it appeared, that soon after M. 
M. Rowan separated from plaintiff, (they having kept house 
together as bachelors until the marriage of the latter,) the 
slaves referred to (Mary, Susan, Chaney, and the children in 
controversy) also came to town, and removed from house to 
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house with M. M. Rowan as his servants,—he occupying such 
houses, and lodging in them at night. and taking his breakfast 
and supper there; that two of them died in the city in the 
possession of said Michael, and the others remained where he 
left them; that plaintiff, as assessor of the State and county 
taxes in the year 1849, had assessed to said Michael, in the 
city of Mobile, five slaves about or nearly corresponding in 
ages with those named; that in 1852, when such of said slaves 
as were then living were still in Mobile, and after said 
Michael had gone to California, plaintiff was one of three 
assessors of taxes in the city of Mobile for that year ; and as 
such did not render in or assess himself any slaves, although’ 
he rendered in and assessed to himself other property in said 
city ; and the books of these assessments, after one of them 
was shown to have been made by the plaintiff, as assessor, in 
his own handwriting, and the others to have been made under 
the supervision of plaintiff and the other assessors, and that 
the assessments of property to plaintiff were made upon his 
own information, and given when all three of the assessors 
were together, were offered on behalf of defendant, so far as 
these assessments were set forth, aud were objected to by 
the plaintiff. The objection was overruled by the court, and 
thereupon plaintiff excepted. 

“ Defendant then offered to prove, that Michael Rowan, in 
1849, mortgaged these slaves to the Bank of Mobile, to show 
an act of ownership by him ; to which the plaintiff objected, 
his objection was overruled, and plaintiff excepted. 

“Tt having been proved by plaintiff that nine or ten slaves 
had been assessed as his property in the county, defendant 
offered in evidence a decd from plaintiff to one A. H. Ryland, 
conveying to him nine slaves other than those in controversy, 
as security for the performance of a contract ; to which plain- 
tiff objected as irrelevant, but his objection was overruled, 
and he excepted. 

“ Defendant proved the execution of two notes, amounting 
to $1,500, made by said Michael Rowan in the year 1849, as 
those on which one of the attachments issued, by virtue of 
which defendant, as_ sheriff, had taken the negroes in contro- 
versy into possession, and offered them in evidence ; to which 
plaintiff objected, but the objection was overruled, and plain- 


tiff excepted. 
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“Defendant then proved, that, as sheriff of Mobile county, 
he had levied two attachments upon the negroes in question ; 
that he found them where Michael Rowan had left them when 
he left Mobile; and their value. He then offered to prove 
the declarations of said M. M. Rowan, while on the steam- 
boat, just as the steamer was leaving the wharf, when he left 
for California, as to his intention soon to return to Mobile, 
and that he was not leaving to remain away permanently ; 
to which plaintiff objected, the objection was overruled, and 
plaintiff excepted. 

“Tt was admitted, that plaintiff was now, and had been 
since a short time after the commencement of this suit, in pos- 

session of the slaves in controversy, under the bond which he 
had given to obtain them. 

“The court charged the jury, among -otlies things, that if 
they believed from the evidence that the slaves sued for were 
the property of Michael Rowan, or of Michael and plaintiff 
jointly, or that Michael had been in possession of them, as 
his own, for three years next before the levy of the attach- 
ment, without any registration or record having been made, 
or notice had of any claim or right of plaintiff in them, they 
ought to find for the defendant ; and that if they found for 
the defendant, they ought to find what was the value of each 
slave, and also what damage (if any) defendant had sustained 
by plaintiff’s possession of them since the commencement of 
this suit. To these charges the plaintiff excepted.” 

The jury returned a verdict in these words : “ We, the jury, 
find the defendant not guilty, and assess the damages $963 60. 
We assess the value of the slaves as follows—Tom $500, 
Louisa $400” ; and on this verdict the court rendered judg- 
ment in favor of the defendant, for $43 60 damages, and the 
slaves or their alternate value as assessed by the jury. 

The rendition of this judgment, together with all the other 
rulings of the court above stated, is now assigned for error. 





E.S. Darcan and P. Hamitton, for the appellant. 
Percy WALKER, contra. 


RICE, J.—The evidence does not show that the slaves 
ever were in the possession of the plaintiff, after they went 
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into the service and control of Michael, in the city of Mobile, 
in 1845 or 1846; but, on the contrary, there is a preponder- 
ance of evidence.in favor of the proposition, that the possess- 
ion of these slaves by Michael was continuous from 1845 or 
1846, until the levy of the attachments, made after he had 
gone to California. All the declarations of the plaintiff as 
to his ownership of the slaves, offered in evidence by him, 
were properly rejected, upon the ground that at the time he 
made these declarations he was not in possession of the slaves, 
Thomas v. De Graffenreid, 17 Ala. 603. 

Upon the same ground, (without alluding to any other,) the 
declarations of the slave Mary, as offered in evidence by the 
plaintiff, were properly excluded. It is clear from the evi- 
dence, that although the other slaves may have lived with 
Mary, or at the same house where she lived, yet she and the 
other slaves were under the control of Michael Rowan; and 
that she had no possession of any of the slaves, which could 
authorize the court to admit any of her declarations as to 
ownership or possession, as evidence for the plaintiff in this 
cause. : 

Under the issue in this case, the defendant had the right to 
prove, that although the bill of sale for the slaves, upon its 
face, showed the title to them to be in the plaintiff, yet the 
actual title and ownership were in Michael Rowan, and that 
he had not abandoned them. In this point of view, it was 
proper to allow the evidence as to the assessments of property 
to the plaintiff made upon his own information ir 1852, after 
Michael had gone to California; and also the evidence that 
Michael, in 1849, and whilst he had possession of the slaves, 
had mortgaged them to the Bank of Mobile; and that when 
he left for California, just as the steamer was leaving the 
wharf, he declared his intention soon to return to Mobile and 
not to remain away permanently. This evidence, in connec- 
tion with the other. evidence in the cause, certainly tended to 
show that the slaves were the property of Michael, and not 
the property of the plaintiff, and that Michael had not aban- 
doned the slaves. 

After the plaintiff had proved that nine or ten slaves had 
been assessed to him in Mobile county, it was proper to allow 
the defendant to prove any admission of plaintiff that he 
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owned at the time nine slaves other than those in controversy. 
The deed of plaintiff to A. H. Ryland, read in evidence, was 
an admission in writing by plaintiff to that effect, and was 
therefore admissible. 

We cannot conceive of any good ground of objection to the 
introduction of the two notes of Michael Rowan, after it had 
been proved that they were executed by him in 1849, and 
- that these were the notes on which one of the attachments 
issued, by virtue of which the defendant, as sheriff of Mobile 
county, iad taken the negroes in controversy into possession. 

The only objection made by the argument for appellant to 
the charge of the court, is, that in effect, it excludes an exam- 
ination of plaintiff’s title to the slaves. Concede this objec- 
tion to be true in point of fact, yet it is unavailing in point of 
law; for, although the title to the slaves was in the plaintiff, 
yet, if he permitted them to remain in possession of his brother 
Michael for three years next before the levy of the attach- 
ment, and as shown in the evidence and supposed in the charge, 
he could not recover in this case. 

When, as in this case, the plaintiff in an action of detinue, 
by giving the bonds required by statute, causes the possession 
of the slaves to be taken from the defendant and turned over 
to him, during the pendency of the suit, if the jury trying 
the case find for the defendant, they are authorized by the 
act of 10th of February, 1848, (Pamph. Acts of 1847-8, p. 82,) 
to assess the damages and the value of the slaves. 

Bearing in mind this statute and the issues in this cause, it 
is clear, the verdict, finding the defendant not guilty, and as- 
sessing the damages and the separate value of the slaves, is 
sufficient to support a judgment in his favor. The fair and 
necessary construction of it is, that the defendant did not do 
what is alleged against him in the plaintiff’s declaration, and 
that the jury negative the right of recovery asserted by the 
plaintiff. The jury could not have found such a verdict, un- 
less the plaintiff had failed in proving his right to a recovery. 
The meaning of the finding is plain, and the only fault is 
in the form.—Tippen v. Petty, 7 Por. R. 218; Law v. Mer- 
rells, 6 Wend. R. 272; Hawks v. Crofton, 2 Burr, R. 698 ; 
Cro. Eliz. 157; 6 Com. Dig., tit. Pl. (8. 26.) 

There is no ground for reversal. Judgment affirmed. 


a te 
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WILEY, BANKS & CO, vs. KNIGHT Er at, 


[BILL FOR INJUNCTION BY MORTGAGEE AGAINST JUDGMENT CREDITORS OF 
MORTGAGOR. ] 


1, Notice to agent implied from cireumstances.—Complainants, having a large claim, 
past due, on a mercantile firm then on the eve of insolvency, placed it, for 
collection or security, in the hands of on attorney at law who resided in the 
same town with the debtors. The attorney, although he did not know posi- 
tively that the debtors were in failing circumstances, knew that a mortgage 
for a large debt covered their property, that there were other demands 
existing against them, some of which were in his own hands for collection, 
and for which he had endeavored to obtain collateral security, and that the 
balance of the notes and accounts due the firm, which had not been trans- 
ferred to others, was almost worthless; and knowing these facts, he took 

from them, as the best security be could obtain for his clients, a mortgage 
on all their property, containing terms very beneficial to the debtors: Heid, 
that these circumstances were sufficient to charge him with implied notice of 
the debtors’ insolvency. 
Notice to agent is notice to principal—If notice, actual or implied, is brought 
home to an agent or attorney, it is immaterial whether the principal had 
personal knowledge of the fact; since the principal is presumed, both at 
law and in equity, to know whatever his agent knows. 
: 3. Mortgage taken by bona fide creditor, with implied notice of debtor’s insolvency, con- 
\ , veying all his property, and containing terms beneficial to him, held fraudulent and 
i void as to other creditors—A bona fide creditor, whose debt was past due, and 
who was charged with implied notice of the insolvency of his debtors, took 
from them, as the best terms he could obtain for his security, a mortgage 
| on all their property of whatsoever description—to-wit, all their partner- 
i ship effects, books, notes, and accounts; and all their individual property, con- 
| sisting of lands and negroes, all the stock and provisions then on hand, or 
which might afterwards at any time be on hand, all the cotton and corn which 
might be produced up to the law-day of the mortgage, all farming utensils, 
and household and kitchen furniture. The law-day of the mortgage was 
postponed for nearly six years, the possession in the meantime remaining 
with the mortgagors; and it was shown that the property conveyed greatly 
exceeded in value the amount of the mortgage debt: Held, that the mort- 
gage was fraudulent and void as to the other creditors of the mortgagors. 
4. When equity will control mortgagee whose mortgage becomes oppressive—The prin- 
ciple that equity will control the action of a mortgagee, whose mortgage 
becomes oppressive to a third party, applies only to mortgages fairly made, 
and not to such as operate in the nature of assignments by insolvent debtors 
of all their property. 
Deed void as to third persons, good between parties—A deed which is fraudulent 
i and void as to creditors whose debts are delayed, is nevertheless valid as 
} between the parties themselves, and neither can set up the fraud to avoid it. 
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6, Mortgage void for constructive fraud, not valid security in part_—Where a part of 
the consideration of a mortgage, which is void for constructive fraud as 
against creditors, is the payment hy the mortgagees of a previous incum- 
brance on a portion of the property, it cannot stand as a valid security for 
their reimbursement, 

i. General prayer does not authorize relies inconsistent with case made by ill —Under 

the general prayer for relicf, complainants cannot have a decree inconsistent 

with the allegations of their bill; as where mortgagees ask the reformation 


of their mortgage and an injunction against judgment creditors of the mort- 
gagor, and their mortgage is held fraudulent and void against such cred- 
itors—they cannot, under the general prayer, have established as a valid 
security in their hands a previous incumbrance on the property, which they 
allege was paid and discharged, and constituted a part of the consideration 


of their mortgage. 


AppEAL from the Chancery Court of Macon. 
Heard before the Hon. James B. CLARK. 


Tus bill was filed by the appellants, asking the reforma- 
tion of a certain deed of mortgage executed by J. A. & W. H, 
Knight, and an injunction against several judgment cred- 
itors of the mortgagors who had levied on the property. The 
mortgage, which was made an exhibit to the bill, is dated 
February 9, 1852, and the law-day is January 1, 1858. The 
debt secured is described as due by promissory note for $9,500, 
bearing even date with the mortgage, and falling due on said 
January 1, 1858; and the property conveyed consists of 560 
acres of land in Macon county, 160 acres in Chambers, a 
storehouse and lot in the town of Auburn, a contract with 
one Mahone for the purchase by him of a stock of goods at 
$1,750, which were to be paid for in land; also, the books, 
notes, and accounts due the firm of J. A. & W. H. Knight, 
sixteen negroes, “all the cotton and corn which may be raised 
and produced by said J. A..& W. H. Knight until said debt 
is paid”; also, “all the stock and provisions now on hand, or 
which may hereafter be on hand to said January 1, 1858, 
which may consist of horses, mules, cattle, hogs, sheep, wag- 
ons, carts, farming utensils, household and kitchen furniture, 
one buggy, and one cotton gin.” 

The bill alleges, that the complainants are merchants resid- 
ing in Charleston, South Carolina, and that said J. A. & W. 
H. Knight were a mercantile firm doing business at Auburn, 
Macon county, Alabama; that at the time said mortgage was 

22 








338 ALABAMA. 





_ Wiley, Banks & Co. v. Knight e¢ al. 





executed, the mortgagors were indebted to complainants, for 
goods previously sold, to the amount of about $5,000; that 
they had previously executed a mortgage to one Wimberley 
on apart of said property, to secure a debt then due and 
owing from them to him of $4,460; that said mortgage to 
Wimberley had been duly recorded, and was a valid and sub- 
sisting lien on the property covered by it; that complainants, 
being wholly unable to obtain any security for their said debt 
without assuming said Wimberley’s debt, did assume said 
debt, and have since paid a large portion of it, and hence the 
amount of their mortgage debt is these two debts combined ; 
that they made this arrangement with their said debtors from 
actual necessity, in good faith, and only because they could 
not obtain any other terms, and for the same reason they 
were compelled to allow the long eredit stipulated in the 
mortgage. 

The bill further alleges, that said mortgage, through the 
mistake of the attorney by whom it was drafted, does not 
contain all the provisions and stipulations which were in- 
tended by the parties to be inserted therein; that it was 
intended to convey “the rents and profits, or crops of cotton 
and corn, annually accruing or produced by or from said 
property, with a further provision that said rents and profits 
were to be applied annually to the payment and extinguish- 
ment, pro tanéo, of the interest accruing on said indebtedness,” 
&e. It alleges, also, that several judgments have been recoy- 
ered against said J. A. & W. if. Knight since the execution 
of said mortgage; that executions have been issued on these 
judgments, and have been levied on the mortgaged property, 
&c. The prayer is for a reformation of the mortgage, an 
injunction against the judgment creditors, and for general 
relief. 

All the defendants answered the bill, except the mortgagors 
against whom decrees pro confesso were entered ; insisting 
that the mortgage was fraudulent and void as to them, both 
in law and in fact, because made to hinder and delay ered- 
itors; and demurring for want of equity. 

The chancellor overruled the demurrer for want of equity, 
but dismissed the bill on final hearing ; holding that the com- 
plainants were chargeable with notice of the insolvency of 
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the m mor srtgagors s, that the mortgage was fraudulent and void 
in law, that it could not be reformed because of the fraud, 
and that it could not be set up by complainants as valid for 
any purpose. His decree is now assigned for error. 


Eimore & Yancey, and J. EH. Bexser, for the appellants: 


I. The plaintiffs’ mortgage is not fraudulent and void. 

1. Fraud on the part of the mortgagor alone is not sufficient 
to invalidate a mortgage.—Stover v. Herrington, 7 Ala. 142; 
Hooks v. Anderson, 9 2b. 704; Abercrombie v. Bradford, 16 
2b. 560; 3 Dana, 324; 12 B. Mon. 38; 6 2. 608. The case 
of Townsend v. Harwell, 18 Ala. 304, rests on its own pecu- 
liar circumstances, and was controlled by the special verdict 
of a jury. 

2. A creditor has the right to purchase the property of his 
debtor, or to take it in security for his debt; and the proba- 
bility of other creditors getting the property, is a justifiable 
motive for the act.—Ford v. Williams, 3 B. Mon. 554; Pear- 
son vy. Rockwell, 4 2b. 299; Copenheaver v. Huffaker, 6 2d. 
19; Lee v. Flannagan, 7 Ired. L. 471; Kirtland v. Snow, 20 
Conn. 23; Craig v. Tappin, 2 Sandf. Ch. 78. 

3. A distinction exists between a sale to satisfy a precedent 
debt, or a mortgage to secure it, and a mere purchase of 
property by the payment of an adequate consideration ; but 
either, if bona fide, may be done.—Hartshorn v. Eames, 31 
Maine R. 98; Holbird v. Anderson, 5 Term R. 235; Pick- 
stock v. Lyster, 3 M. & Sel. 371; Lee v. Flannagan, 7 Ired. 
L. 474; Andrews v. Jones, 10 Ala. 400. 

4, The corrupt or covinous motive with which a mortgage 
is made, or an act done, gives it a fraudulent character; and 
where the facts are susceptible of an honest intent, fraud will 
never be imputed.—Shackelford v. Bank, 22 Ala. 243; Insu- 
rance Co. v. Pettway, 24 ib. 544; Gary v. Colgin, 11 7. 514; 
U.S. Bank vy. Huth, 4 B. Mon. 481; Copenheaver v. Huffa- 
ker, 6 7b. 19; 8 Barb. S. C. R. 588; 7 Gill’s R. 866; 8 Geo. 
258; 14 Smedes & Mar. 30. 

5. Mere indebtedness of the mortgagor at the time’of the 
execution of a mortgage, of itself, is not evidence of fraud ; 
nor is the pendency of suits conclusive as to a fraudulent in- 
tent.—Frow v. Smith, 10 Ala. 571; Williams v. Jones, 2 7b. 
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314; Doyle v. Sleeper, 1 Dana, 532; Reinhart v. Bank, 6 B. 
Mon. 254; Wilt v. Franklin, 1 Binney’s RK. 514; Beals y. 
Guernsey, 8 Johns. 348. 

6. Possession by a mortgagor, per se, is not fraudulent; 
nor is it,in general, any evidence of fraud in fact.—Allen y. 
Montgomery Railroad Co., 11 Ala. 438; Snyder v. Hitt, 2 
Dana, 204; North v. Crowell, 11 N. H. 251; Holbrook y. 
Baker, 5 Greenl. 312; Davis v. Evans, 5 Ired. L. 525; Clay- 
tor y. Anthony, 6 Rand. 304; 4 Comst. 303; 3 Mete. 515; 
7 Wend. 279. 

7. There is a difference, as to possession being left with the 
mortgagor, between an absolute sale and a mortgage. This 
difference, though abolished in some States, here remains in 
full force.—Allen v. Montgomery Railroad Co., 11 Ala. 438 ; 
P. & M. Bank v. Clarke, 7 2. 765: Doane v. Eddy, 16 Wend. 
527; Barrow v. Paxton, 5 Johns. 258; Bissell v. Hopkins, 3 
Cowen, 166; Brinley v. Spring, 7 Greenl. 241; Tompkins vy. 
Wheeler, 16 Peters, 106; Patten v. Smith & Shepard, 4 Conn. 
450; Badlam v. Tucker, 1 Pick. 389; Cutter v. Copeland, 6 
Shep. 127; North v. Crowell, 11 N. H. 251. 

8. That the property conveyed was worth more than the 
amount of the mortgage debt, does not necessarily render the 
deed fraudulent. To take ample security, especially where 
some of the property may die, is no sign of fraud.—Borland 
v. Mayo, 8 Ala. 117; Andrews v. Jones, 10 ib. 418; Young 
v. Stallings, 5 B. Mon. 308; Crosby v. Huston, 1 Texas R. 
233; Downs v. Kissam, 10 How. (U.S8.) 102. 

9. The payment of the Wimberley mortgage shows the 
true motive of the appellants in taking their deed, and is a 
strong circumstance in favor of the fairness of their mortgage. 
Ford vy. Williams, 3 B. Mon. 558; Brown v. Smith, 7 2. 361; 
Brown v. Foree, ib. 358. 

10. The mortgage is not fraudulent on its face, nor is it 
rendered fraudulent by the circumstances.—Pope & Son v. 
Wilson, 7 Ala. 693; Planters’ Bank v. Borland, 5 i. 541; 
Borland v. Walker, 7 2. 269; Allen v. Railroad Co., 11 7. 
437; Andrews v. Jones, 10 7. 400; Frow v. Smith, 2b. 571; 
Ticknor v. Wiswall, 9 2. 305; 5 Humph. 612; 12 Ill. 261; 1 
Texas, 203; 6 B. Mon: 608; 7 Ired. L. 471. 

11. There is not a particle of evidence tending to prove 
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actual fraud ; on the contrary, the evidence of Reese shows 
that the mortgage was accepted as a dernier resort, and only 
after repeated and unsuccessful efforts to obtain better terms. 

12. The inference drawn by the chancellor, that appellants 
knew the embarrassment of their debtors when they took their 
mortgage, cannot be sustained.—Anderson v. Hooks, 9 Ala. 
705; Borland v. Mayo, 8 7. 116; Stanley & Elliott v. The 
State, 26 Ala. 26. 

13. But, even if the insolvency of the mortgagors had been 
known to appellants at that time, this would not vitiate it, if 
other circumstances showed it to be fair on their part.—Al- 
len v. Railroad Co., 11 Ala. 487; Ticknor v. Wiswall, 9 7. 
305; Hindman v. Dill, 11 i. 689; Frow v. Smith, 10 2. 571; 
9Sm. & Mar. 394. 

II. Ifa mortgage, fairly made to one creditor, becomes op- 
pressive to another, a court of equity will so control the for- 
mer as to prevent injury to the latter. The defendants in 
this case, as judgment creditors of the mortgagors, can pro- 
ceed by bill in equity to have the property sold under or sub- 
ject to the mortgage; and having this right, they cannot 
complain of the six years’ credit, which injures the mortgagees 
only.—Pope & Son vy. Wilson, 7 Ala. 697; Dubose v. Dubose, 
ib. 236; Chambers v. Mauldin, 4 ib. 477; Davis v. Evans, 5 
Ired. L. 525; 7 Peters, 615; 7 Ired. 477. 

III. But if the mortgage to the appellants should be held 
constructively fraudulent as to the other creditors, then the 
sum advanced by them on the Wimberley mortgage should be 
refunded to them, or they should be allowed to set it up as a 
security for the money paid by themon it. Ifit had not been 
discharged, their right thus to use it, as equitable assignees, 
would be indisputable ; and the only question now is, whether 
it is consistent with equity and good conscience that they 
should be repaid the money advanced by them on a bona fide 
incumbrance, or the other creditors be allowed to appropriate 
their money. In courts of law, the general doctrine is, that a 
deed invalid in part is void altogether; but there are some 
exceptions to this rule even at law. Courts of equity, how- 
ever, are not bound by any such rigid rules, but act according 
to the equities of the case. When a fraud was in fact in- 
tended, equity will give no relief; but when the circumstances 
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are only suspicious, or where the transaction is only construc- 
tively fraudulent, the court will allow a satisfied deed or in- 
cumbrance to be set up as a security for reimbursement, pro- 
vided it effects substantial justice. This is the result of all 
the cases.—Boyd v. Dunlap, 1 Johns. Ch. 482; James v. John- 
son, 6 ib. 425; Burnett v. Denniston, 5 7b. 41; Mills v. Com- 
stock, 2.220; Towle v. Hart, 14 N.H.61; Hatch v. Kimball, 
14 Maine R. 9; 2 Cowen, 246; Thompson vy. Chandler, 7 
Greenl. 377; Harvey v. Hurlbut, 3 Vermt. 561; Marshall v. 
Wood, 5 ib. 250; Lockwood v. Sturtevant, 6 Conn. 374; 
Herne v. Meers, 1 Vern. 465; How v. Welden, 2 Ves. (Sr.) 
516; Kirkham vy. Smith, 1 7. 258; Forbes v. Moffatt, 18 Ve- 
sey, 384; Shrewsbury v. Shrewsbury, | 7. 283; Ld. Compton 
v. Oxenden, 2 7b. 264; Gardner v. Aston, 3 Johns. Ch. 53; 
6 Gill & J. 230. 

The other creditors, if they deny this right to appellants, 
place themselves in an awkward position. They are com- 
pelled to assume the ground, that this mortgage was discharged 
in such manner that appellants can, under no circumstances, 
be regarded as equitable mortgagees, or entitled to set it up 
in a court of equity; and this involves the proposition, that 
the payment to Wimberley, which was a part of the consider- 
ation of appellants’ mortgage, was a valid transaction; and 
affirming the validity of this part of the transaction, they af- 
firm the whole, and complainants are entitled to all the relief 
they ask.—Butler & Alford v. O’brien, 5 Ala. 316; Sheppard 
v. Buford, 7 ib. 90; Firemen’s Insurance Co. v. Cochran & Co., 
at present term. The defendants cannot set up this payment 
as valid to discharge the incumbrance, and then say it is void 


for the fraud. 


CiLopron & Licon, and Gro. W. GuNN, contra: 

I. The appellants’ deed of mortgage is fraudulent in law. 

Fraud in fact, or an express intent to commit a fraud, is 
not necessary, in order to render a conveyance fraudulent 
against creditors: if the effect of the conveyance is to hinder 
or delay them in the collection of their debts, it is fraudulent. 
Montgomery’s Executors v. Kirksey, 26 Ala.; Buck v. Sher- 
man, 2 Doug. 180. To justify a court in inferring that a deed 
was made with fraudulent intent, when no fraud in fact is 





























JUNE TERM, 1855. 343 


Wiley, Banks & Co. v. Knight et al. 














proved, at least two things must concur—there must be cred- 
itors, known to the parties, who may be hindered or delayed 
in the collection of their debts by the provisions of the deed ; 
and the necessary consequence of the deed must be to produce 
such delay or hindrance.—Pope v. Wilson, 7 Ala. 695. If 
these two things concur, whether apparent on the face of the 
deed, or shown by the evidence, the court will not further 
inquire into the dona jides of the intention. 

The badges of fraud in law which attach to this deed, are,— 

1. No schedule of the books, notes, accounts, &c., trans- 
ferred, is annexed to the deed; and no explanation of the 
omission is even attempted. Although this fact, of itself, is 
not evidence of fraud; yet, unexplained, it adds weight to 
any other objection that may exist to the deed.—Cummings v. 
McCullough, 5 Ala. 334; Wiswall v. Ticknor & Day, 6 7. 183. 

2. Articles of property of a perishable nature, some of 
which must necessarily be exhausted in the use, are conveyed 
by the deed; and many articles are conveyed, such as stock, 
household and kitchen furniture, the crops to be raised, &c., 
the use of which for six years would cause, if not entire 
destruction, at least great deterioration in value. How is the 
stock to be fed, and how are the mortgagors and their fami- 
lies to be supported, if not from the crops? The evidence 
shows that they have no other means of support. This is a 
seerct trust, or use, reserved to the grantor, which stamps the 
deed as fraudulent.—Ravisies v. Alston, 5 Ala. 302; Wiswall 
v. Ticknor & Day, 6 2b. 184; 9 7. 808; Farmers’ Bank v. 
Douglass, 11 Smedes & Mar. 540; 4 Yerg. 550; Elmes v. 
Sutherland, 7 Ala. 267. 

3. Property not the subject of mortgage is conveyed by the 
deed—crops for six years not yet planted, and all the prop- 
erty owned by the mortgagors ; cicarly evincing an intention 
to secure from seizure by their other creditors not only all 
they then had, but all they expeeted to make in six years. 

4. The length of credit which was given, if not of itself, at 
least when taken in connection with the other cirenmstances, 
is sufiicient to stamp the deed as fraudulent.—Pope v. Wilson, 
7 Ala. 697; Johnson v. Thweatt, 18 7, 744; Farmers’ Bank 
v. Douglass, 11 Smedes & Mar. 539. 

II. There is also evidence of fraud in fact. 
III. The complainants can derive no benefit from their 
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payment of the Wimberley mortgage, which was a part of the 
original transaction, and vitiated by the same fraud.—Tatum 
v. Hunter & Thomas, 14 Ala. 557. The payment discharged 
the mortgage and destroyed the lien, and no subsequent act 
of the parties can revive or reinstate it. It cannot stand as 
a security in their hands for reimbursement of the sum paid 
on it.—1 Johns. Ch. 482; 4 2b. 598; 8 Vesey, 283; 1 Vermt. 
R. 465; Bryan vy. Young, 21 Ala. 264; Stokes v. Jones, 18 <b. 
734; Johnson v. Thweatt, 7. 741; 2 Carter’s (Ind.) R. 189; 
5 Gratt. 84; 13 Smedes & Mar. 348. 


CHILTON, C. J.—The proof, which we have carefully 
examined, satisfies our mind, that at the time of the execution 
of the mortgage in question, the firm of J. A. & W. H. 
Knight was insolvent ; and the circumstances are such as, 
when taken together, to fix notice of their inability to pay 
all their debts upon Wiley, Banks & Co. This last named 
firm resided in Charleston, where the Messrs. Knight had 
purchased their goods to carry on their mercantile concern, 
which was located at Auburn in this State, at which place 
they were largely indebted when the mortgage was given. 
Some of these debts were due in 1850, others in 1851, and the 
notes given for them had been protested. The demands due 
from them to the complainants were past due; one of them, 
for $1280, being duc for over 18 months anterior to the execu- 
tion of this deed. Besides this, some seven thousand dollars 
of demands, existing in favor of Charleston merchants, were 
then actually in suit in Macon county; and one of the com- 
plainants was at Auburn in said county, where he remained 
near a week, doubtless endeavoring to collect the demands 
which he held against the Knights; shortly after which, the 
claims were sent to Mr. Reese, at Auburn, an attorney at 
law, for collection or security. 

Now, although Mr. Reese, as lie testifies, “did not know 
positively, at the time of the execution of the mortgage, that 
the Knights were in failing circumstances,” he certainly had, 
as he testifies he presumes his clients, the complainants, had, 
reason to believe that such was their condition. He knew of 
the Wimberley mortgage for a large debt, which covered 
their property ; he knew of other demands against them, and 
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himself had endeavored to secure them from collaterals ; he 
knew that the bond for the house in which they resided had 
been turned over to a creditor, for whom he was attorney ; 
that the debts, accounts, &c., due said firm, had been so culled 
over, as that the whole surplus remaining were almost worth- 
less. Knowing all these facts, he certainly had very strong 
reasons to believe, what he swears he soon afterwards ascer- 
tained, that at the time he took this mortgage the Knights 
were insolvent. Mr. Reese does not state that he did not 
believe, and had not sufficient evidence on which to fowrd a rational 
well grounded conclusion, that they were in failing circum- 
stances: the contrary is fairly inferable from his testimony, 
and his conduct in the negotiation. It is incredible that, 
with a belief of their ability to pay their debts, this attorney 
would have manifested the zeal and energy, and would have 
submitted to the sacrifices, which were made to secure these 
mortgage debts, rather than sue upon the demand. Accord- 
ing to his testimony, he “insisted and entreated that the 
Knights should execute to complainants a deed of trust, with 
power of sale, making the limitation of said deed the first of 
January, 1853; which the Knights refused. He then pro- 
posed different and shorter times than granted as shown by 
the mortgage ; but the Knights, particularly John A. Knight, 
who owned most or nearly all the property mentioned in the 
mortgage, utterly and positively refused to execute a mort- 
gage, with powers of sale, and that unless complainants would 
grant six years, he would not sign any conveyance of his 
property ; and despite the entreaty of witness, the Knights 
refused any other terms than those granted as shown by the 
mortgage: and that witness, rather than lose so large a debt, 
or even jeopard it, at length agreed, through necessity, to al- 
low the time demanded.” The Knights also required that 
the large debt to Wimberley should be paid, as a condition 
precedent to the execution of such security. It seems, there- 
fore, that such was the necessity for securing the demands of 
complainants, that the Knights were allowed to dictate the 
terms,—terms which are irreconcilable with the idea that 
complainants believed that they could have collected their 
demands by suitatlaw. The truth is, that this agent thought 
he saw the cloud which threatened to overwhelm this firm,— 
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he saw the danger his clients were in, and, doubtless influ- 
enced solely by a laudable desire to save them, he was pre- 
pared to make sacrifices cominensurate with the necessity for 
security ; and hence he submitted to the extraordinary terms 
required by the Knights, in order to obtain for them this 
deed. 

It is wholly immaterial whether notice of the Knights’ in- 
solvency, or failing condition, be brought home to the com- 
plainants personally, if their agent or attorney had notice ; 
for, upon general principles of policy, it must be taken for 
granted that the principal knows whatever the agent knows. 
Per Ashurst, J., in Fitzherbert v. Mather, 1 T. R. 16; Paley 
on Agency, 199. If such were not the law, notice might 
be avoided in every case by the employment of an agent. 
Amb. 626. And this principle applies equally in law and in 
equity.—Paley on Agency, 199; Doe ex d. Willis v. Martin, 
4 T. R. 66. 

Having ascertained that on the 9th February, 1852, when 
this mortgage was made, the mortgagors were insolvent, and 
the mortgagees took it under such circumstances as to charge 
them with notice of that fact, we proceed to inquire whether 
the deed can he supported. 

Upon this point, the bare statement of the proposition is 
at once the solution of it. An insolvent firm, with a large 
amount of debts in suit against it, which in a short time will 
go into judgments, is importuned by one of its creditors for 
security. This firm consents to give the security, by a mort- 
gage on all the effects of the partners, as well as firm effects, 
upon condition that the grantors, or mortgagors, shall retain 
the possession of the property for siz years. This property 
is more than sufficient to pay the mortgage demand ; and the 
mortgage embraces, in addition to other property, live stock, 
provisions, &c., which must, in the contemplation of the par- 
ties, have been intended to be used by the mortgagor and his 
family, who have no other means of support, and a part of 
which must be consumed in the use. But it does not stop 
here :—-the mortgage is made to cover ail the corn and cot- 
ton which may be raised by the mortgagors until the law 
day, or payment of the mortgage debt ; by which provision, 
we suppose, was intended the surplus after supporting the 
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family of the mortgagors. Such, evidently, is Mr. Reese’s un- 
derstanding of the agreement; for, in his deposition, he states, 
that he called on the mortgagors for the proceeds of the 
crop ; and that Knight informed him (as he believes, truly) 
that by reason of his having to pay high for provisions and 
rent of land, no surplus remained. It must be borne in mind, 
also, that the debts thus secured were all past due when this 
mortgage was executed. 

What is the necessary effect of such a deed? We answer, 
If the contract is allowed to stand, and is to be carried out, 
the insolvent debtor, in consideration of a preference given 
to one among many creditors, has purchased a living for him- 
self and family for six years, at the expense of all but the pre- 
ferred creditor; he will have hindered and postponed the 
collection of all the demands against him for that length of 
time, enjoying all the while the possession of all his estate. 
As was said in Montgomery v. Kirksey, 26 Ala. R. 185, “ It 
is not permissible for any one thus to avail himself of a part 
of his indebtedness, to tie up all his property and exempt it 
from liability to satisfy his other debts, while he has the tem- 
porary benefit of the use of it,” &c. The preferred creditor 
and the insolvent debtor agree to appropriate the whole of 
the debtor’s property, which is more than sufficient to pay the 
preferred debt, to their mutual and exclusive benefit for six 
years, to the hindrance, delay, and. utter exclusion of all 
other creditors ; and, not content to limit this exclusion to 
the property itself, they embrace, under cover of their deed, 
the issues and profits thereof. 

It will not do for the preferred creditor to say, ‘I was in- 
fluenced by no fraudulent or improper motive—all I desired 
was to secure an honest debt, and I made the very best 
arrangement with my debtor the most urgent entreaty could 
obtain.’ At this point the law interposes, and says, ‘ Every 
inan is presumed to intend the natural and necessary conse- 
quences of his acts; and the courts must presume the inten- 
tion to exist when the consequences must necessarily follow, 
and will not listen to an argument against it..—Pope v. Wil- 
son, 7 Ala. R. 694. The law allows an honest preference to 
be given by a failing debtor to a creditor ; but it utterly re- 
pudiates the idea, that such a preference may be obtained by 
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tying up all the debtor’s property, which is more than suffi- 
cient to secure the debt, exempting it for an unreasonable 
time from all his other creditors, while it is provided (or re- 
sults as matter of law in the absence of a provision) that the 
insolvent, in the meantime, shall reap a permanent benefit 
from it, by retaining the possession. In such case, the ar- 
rangement is, as a conclusion of law, fraudulent and void, as 
it operates a fraud on the other creditors; and whether the 
parties actually intended to defraud or not, is wholly an im- 
material inquiry. 

None of the numerous cases cited by the counsel for appel- 
lants are analogous to the case before us. The cases which 
hold that it is competent for the court of equity to control 
the action of a mortgagee, whose mortgage becomes oppressive 
to a third party, apply to mortgages fairly made, and not to 
those which operate in the nature of assignments by in- 
solvents of all their property. 

_ The cases relied upon by the learned chancellor, especially, 
The Farmers’ Bank y. Douglass, 11 Smedes & Mar. R. 469, 
sustain the view he felt constrained to take of this case ;— 
which view, upon a full investigation of the record, we think 
is in perfect consonance with the law. 

That the complainants have discharged the mortgage debt 
to Wimberley, as a prerequisite to obtaining the mortgage 
under consideration, gives them no right upon the allegations 
of this bill, to insist upon that mortgage which has been sat- 
isfied. They paid it as part of a contract by which they 
were to become the creditors of the mortgagors, the Knights, 
to the extent of such payment; the same to be extended to 
the first day of January, 1858, being blended with the previ- 
ous indebtedness of the Knights to the complainants. <As 
between the complainants and the Knights, this deed, and the 
arrangement on which it is based, are valid. ‘The deed is 
only void as to the creditors whose debts are delayed, hin- 
dered, &c.—6 Ala. R. 367; 5 i. 31; 10 7). 804; 24 ab. 513; 
ib. 531. Neither party to it can say it is void for fraud. 
The reply of the Knights to such an allegation might be, ‘It 
is only void, by the statute, as to creditors defrauded—as 
between us, the parties to it, it is valid.’ Besides this, there 
is no averment that the Wimberley mortgage was assigned 
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to complainants, or that it is subsisting. The bill i is not filed 
to set it up, but virtually concedes that it is discharged, and 
claims the sum paid as secured by complainants’ mortgage. 

But it may be said, that the court may hold the mortgage 
to the complainants as a valid security to the extent of the 
amount paid to extinguish the Wimberley mortgage—that a 
deed may be good in part, and bad in part, as was decided in 
Anderson v. Hooks, 9 Ala. R. 704. Without disputing the 
authority of that case, we think it has no application to the 
one before us. There, the deed secured separate demands 
alleged to be due to different individualy. One was simu- 
lated, the other dona fide; and it was held to be a valid secu- 
rity for the honest debt, but void as to the simulated one. 
The honest creditor, who did not in any way participate 
in the fraud of the grantor, and who accepted a provision 
fair and bona fide on its face, was not held affected by the 
fraud of the grantor by inserting and professing to secure a 
simulated demand. In this case, there is no party to the 
deed unaffected by its infirmity. This infirmity goes to the 
instrument as a whole, and equally affects all its parts. If 
it avails at all, it must avail according to its terms. If it be 
held as security for part of the demand, because that was the 
price of extinguishing an incumbrance which constituted a 
lien older than that of the creditors, it must operate accord- 
ing to its terms, or else we must make a new contract of secu- 
rity for the parties ; and if it is so to operate, why then the 
deed effectually delays, hinders, and defrauds the creditors, 
to the extent of this payment. 

But it is argued, that the creditors set up this agouti 
to extinguish Wimberley’s mortgage, and, having gotten rid 
of that, seek to invalidate the mortgage which, to that extent, 
they have made available for their benefit. The answer to 
this is, that the creditors do not set up either deed. They 
merely repose upon their legal rights. It is the complain- 
ants, as we have said, who set up the deed, and who ask the 
court to become active in relieving them against the cred- 
itors—to decree an injunction, in virtue of a deed which is 
fraudulent as to those creditors; and if this cannot be done, 
then, under the general prayer for relief, to rid them of the 
dilemma in which they have placed themselves, by refunding 
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the amount they were compelled to pay in order to obtain such 
deed. We have seen no case which goes to this extent. 

To proceed and render a deeree, setting up the Wimberley 
mortgage, and pronouncing that void which is set up in the 
bill, would be to render a decree, which would not only be 
unsupported by the allegations of the bill, but predicated 
upon a state of facts precisely the opposite of those which are 
charged ; for it would be to declare null and void a deed 
which the complainants set up as valid and effectual, and on 
which they ground their title for relief, and to'set up a deed 
as subsisting which the complainants allege has been fully 
paid and discharged. So that, without intending to decide 
whether the complainants can have any relief on account of 
their payment of the mortgage to Wimberley upon a proper 
application, it is clear they can obtain no relief under the 
case as’now presented.—1 Danl. Ch. Pr. 437; Litt. Sel. 
Cases, 146; 16 Peters, 182; 13 Ala. R. 693; 22 ib. 106; 
2 Dev. R. 44; 2 Paige, 396; 4 2.538. To set up the Wim- 
berley mortgage, would be to take the defendant entirely by 
surprise, as it is only mentioned for the purpose of corrobor- 
ating the plaintiff’s right to the relief specifically prayed. 
1 Danl. Ch. Pr. 487; 2 Paige, 397. 

Upon the whole, while we feel satisfied that the agent of 
the complainants, who procured this mortgage, was influenced 
solely by an honest desire to secure the demands of his prin- 
cipals, which were in danger of being lost, he has suffered his 
zeal to obtain for them a preference, and the obstinacy of the 
grantors which refused peremptorily any terms but those 
contained in the deed, to betray him into an arrangement, 
which, however free from any fraudulent intention on his 
part, operates necessarily a fraud on the other creditors ; and 
as the circumstances are such as reasonably to bring home 
notice to him, and consequently to his principals, of the nature 
and operation of such deed, the law affixes the intent as con- 
templating the necessary result, and stamps the deed as 
fraudulent and void. 

Let the decree be affirmed. 
































JUNE TERM, 1855. 351 


Lightfoot et al. y. Lightfoot’s Executor. _ 





LIGHTFOOT er an. vs. LIGHTFOOT’S EXECUTOR. 


[MARSHALLING OF ANSETS BETWEEN HEIR AND LEGATEE, ON BILL FILED BY 
EXECUTOR FOR SETTLEMENT OF ESTATE IN EQUITY. ] 


1, English doctrine—In England, though the personal estate is the primary 
fund for the payment of debts, yet the testator himself, by express direction 
or plain implication, might devote his realty to that object instead of his 
personalty ; and whenever debts are thus chargeable on land, while the per- 
sonalty is given either pecuniarily or specifically, courts of cquity, acting 
on the presumed intention of the testator, will so marshall the assets as to 
exonerate the personalty and throw the debts on the realty. 

2. Descended lands liable for debts in esse of what legacies—Descended lands are 
liable for the excess of debts, after the provision made by the testator is 
exhausted, before general pecuniary legacies, or other specific legacies; and 
a gift of all the property of a specified kind which the testator pdssesses, 
when not givenasa residuary bequest, is for this purpose considered specific. 

3. Under statutes of this State-—In this State, although the personalty is the pri- 
mary fund for the payment of debts, yet the real estate is also bound for 
them, irrespective of their character, to the same extent that recognizances 
and debts by specialty hound real assets in England; and hence, with us, 
descended lands are liable for the excess of debts, in exoneration of a legacy 
of “all the negroes not before bequeathed.” 


APPEAL from the Chancery Court of Madison. 
Heard before the Hon. E. D. Townes. 


Tus bill was filed by John F. Wyche, as executor of the 
last will and testament of Clackston Lightfoot, deceased, 
against the heirs-at-law and legatees of said decedent; ask- 
ing the direction of the court in the settlement and distribu- 
tion of his estate. The bill alleges, that said testator died 
in October, 1846, having first made and published his last 
will and testament in writing, dated November 29, 1842, 
which was duly admitted to probate after his death, and which, 
after making several specific bequests and devises, and direct- 
ing his executor to sell a certain tract of land, two negroes, 
crop of cotton and corn, and all stock not bequeathed, and 
pay his debts out of the proceeds of sale,—contained a bequest 
in these words: “ All the negroes not before bequeathed, and 
what surplus of money may be left after paying my debts, I 
will, give, and bequeath to the children of my brother Harri- 
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son Lightfoot, to be equally divided among them, and given 
off to them as they attain the age of twenty-one years, or 
when they marry.” It is further alleged, that said testator, 
after the execution of his said will, acquired another tract of 
land and several slaves, as to which he died intestate; that 
these have been sold by the exccutor, under an order of the 
Probate Court, for the purpose of distribution, and the pro- 
ceeds of sale are now in his hands; that all the specific lega- 
cies have been paid and delivered, and refanding bonds taken 
from the legatees, but the slaves bequeathed to the children 
of Harrison Lightfoot are still in the executor’s possession ; 
that the fund appropriated by the testator to the payment of 
his debts has been exhausted, leaving debts to the amount of 
$2,000 still unpaid, and to pay these resort must be had, under 
the direction of the court, either to said descended lands or to 
said legacy to the children of Harrison Lightfoot. 

The heirs-at-law demurred to the bill for want of equity, 
but their demurrer was overruled. During the progress of 
the suit, an order of reference was made of the matters of 
account ; and the register’s report thereon shows, that of the 
debts for which the executor was allowed a credit, nearly 
$3,000 was “for expenses, &c., incurred after the testator’s 
death.” The cause was submitted to the chancellor, on a mo- 
tion for instructions to the master in stating the account for 
final settlement; and he thereon rendered a decree, holding 
that the legacy to the children of Harrison Lightfoot was 
general, and was therefore liable for the excess of debts be- 
fore the descended lands could be resorted to. The account 
was stated in conformity with these instructions, and a final 
decree rendered accordingly ; and from this decree the chil- 
dren of Harrison Lightfoot now appeal. 


Vu. Ricuarpson and Luxe Pryor, for appellants : 

I. The legacy to the children of Harrison Lighfoot is spe- 
cific. It could be distinguished from the rest of the testator’s 
estate at the time of his death.—Roper on Legacies, vol. 1, 
pp. 200, 203, 213, 217; White & Tudor’s Leading Cases in 
Equity, vol. 2, pt. 1, pp. 397, 400, 221. Even the words ‘re- 
mainder’, ‘residue’, &c., though in terms residuary, are some- 
times held specific.—Roper, vol. 1, pp. 240, 356. Specific 
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legacies only abate among themselves for the payment of 
debts, and are not resorted to until real estate descended is 
first exhausted.— White & Tudor’s L. C., vol. 2, pt. 1, p. 405. 
Specific legacies are subject to ademption, while general lega- 
cies are not.—Id. pp. 386,405. That the doctrine of ademp- 
tion is recognized,in this State, see Roberts v. Weatherford, 
10 Ala. 72. It is clear that this legacy could have been 
adeemed. 

II. But, conceding this to be a general legacy, yet it will 
not be taken to pay debts, until the general personal estate, 
or personal estate unbequeathed, real estate devised for the 
payment of debts, and real estate descended, have been first 
exhausted.—White & Tudor’s L. C., vol. 2, pt. 1, pp. 892-3. 
After-acquired lands, in the hands of the heir, will be charged 
with the debts, which are per se chargeable on land, even 
when there is a general charge on the land by the will.—J8. 
pp. 225-6. In this State, all lands are chargeable with the 
debts of the deceased ; and there is no distinction between 
specialty and simple contract creditors. When there are two 
funds to which creditors have a right to resort, a legatee 
shal] not be disappointed by their act. If there are legacies 
and debts by specialty, and the real estate descends, if the 
creditors exhaust the personal estate, the legatee may come 
against the real estate in the hands of the heir,.and a court of 
equity will marshall the assets for that purpose.—White & 
Tudor’s L. C., vol. 2, pt. 1, pp. 183-4, 187-90. 

3. Independent of the character of the legacy—whether 
specific, general, or residuary——it cannot be resorted to for 
the payment of debts until the real estate descended or after- 
acquired lands are exhausted, for another reason. Numerous 
decisions of this court settle the rule, that the intention of 
the testator, if not contrary to some positive rule of law, shall 
govern the disposition of his property ; and that, to ascertain 
this intention, all parts of the will must be looked to and con- 
strued together. The application of this rule to the present 
case, it is insisted, shows that the testator intended that this 
legacy should be exempt from the payment of debts ; and this 
intention being ascertained, a court of equity will so marshall 
the assets as to efiectuate it—Williams on Executors, vol. 2, 
pp. 1009, 1212; White & Tudor’s Leading Cases, vol. 2, pp. 
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215, 225; Farley v. Gilmer, 13 Ala. 141, and cases cited. 
The case cited from 4 Mass. 357, was decided under a special 
statute, and has no application here. 

4. This legacy vested immediately upon the testator’s death. 
At‘common law, a vested specific legacy, free of all condi- 
tions and contingencies, if not postponed by* the will, was 
payable immediately upon the testator’s death ; while a gen- 
eral legacy was not payable until the expiration of one year. 
White & Tudor, pp. 393-5. Under the statutes of this State, 
although the legacy vests immediately, it is not demandable 
until after the expiration of cighteen months, in order that 
the administrator may appropriate it, if necessary, to the pay- 
ment of debts; but when the legacy is not required for the 
payment of debts, the legatee’s right relates back to the tes- 
tator’s death, and draws interest or hire.—Hallett & Walker 
y. Allen, 13 Ala. 554; Broadnax vy. Sims, 8 ib. 497. The 
chancellor’s decree is therefore erroneous, in subjecting the 
hire of the negroes bequeathed to the children of Harri- 
son Lightfoot to the payment of debts, in exemption of the 
after-acquired lands. So far as this question is concerned, 
there is no distinction between debts created by the testator 
in his lifetime and debts created in the course of administra- 


tion after his death. 


Rosinson & JONES, contra : 

1. The court properly charged the debts in question on the 
legacy to the children of Harrison Lightfoot, because the 
will, in terms, does the same. 

II. The personal estate is the primary fund for the payment 
of debts.—Kelsey v. Western, 2 Comst. 501; Hayes v. Jack- 
son, 6 Mass. 149; Tate v. Hardy, 6 Cowen’s R. 333; Living- 
ston v. Newkirk, 3 Johns. Ch. 312; White & Tudor’s Lead. 
Cases in Equity, vol. 2, pt. 1, p. 215; Clay’s Digest, p. 191, 
§ 1. This, as a general proposition, is not denied by the ap- 
pellants ; but they seek to avoid its application in this case, 
on the ground, first, that their legacy is specific. On the con- 
trary, that their legacy is residuary, or, at least, general, is 
shown by the following considerations :—- . 

First—A specific legacy is a bequest of a particular chattel, 
specifically described, and distinguished from all others of the 
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same kind.—Lovelass on Wills, 440; Ward on Legacies, 16 ; 
Childress v. Childress, 3 Ala. 753; White & Tudor, vol. 2, p. 
382: Second—A specific legacy fails, if the property cease 
to exist in specie before the will goes into effect, whether it 
be destroyed or changed into other property.—Ward on Leg- 
acies, 16; Lovelass on Wills, 441. Third—In regard to per- 
sonalty, a will takes effect at the testator’s death, and, in the 

absence of words showing a contrary intention, must be con- 
strued as if made at that time.—Hardy v. Toney, 20 Ala. 238; 
Atwood’s Heirs v. Beck, 21 i. 590. Fourth—When rules of 
construction have to be resorted to, the court always inclines 
against construing a cage to be specifie.— White & Tudor’s 
Leading Cases, vol. 2, pp. 382,406. Fifth—Specific legacies 
do not contribute to pay debts, in case of deficiency of assets, 
until the residuary and general legacies are exhausted ; but 
when this happens, specific legacies abate among themselves. 
Lovelass, supra, 441: White & Tudov, supra, 216, 405. The 
application of all these rules shows that this bequest is not 
specific. 

At common law, a general legacy of personal property must 
be applied to the payment of debts before lands descended to 
the heir.—Livingston v. Newkirk, 3 Johns. Ch. 309; 2 Smith’s 
Chancery Practice, 274; Hayes v. Jackson, 6 Mass. 149 ; 
White & Tudor’s Leading Cases in Equity, vol. 2, p. 216, note; 
Jarman on Wills, vol. 2,p. 546. Some of the authorities, it is 
true, hold that lands descended are to be taken to pay debts 
before a general pecuniary legacy ; but none of them assert 
that such lands are to be exhausted before general legacies of 
personal property. 

The statutes of this State adopt a new and arbitrary rule 
for the appropriation of assets to the payment of debts, and 
make debts, in the absence of any adequate provision for them 
in the will, primarily chargeable on the personalty, whether 
bequeathed or not, and whether the lands descend or not. 
The act of 1866 provides, that “the goods and chattels, or 
personal estate, of any person deceased, whether testator 
or intestate, shall stand chargeable with the payment of all 
the just debts and funeral expenses of the deceased, and 
the charges of settling said estate”; and that “the lands, 
tenements, and hereditaments shall stand chargeable with all 
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the debts of the deceased, over and above what the personal 
estate shall be sufficient to pay as aforesaid.” —Clay’s Digest, 
p- 191,$1. The act of 1822, authorizing an administrator 
to apply for the sale of lands to pay debts, requires him to 
state in his petition “that the personal estate is not sufficient 
for the payment of the just debts”, &e.—Clay’s Dig. p. 224,§ 16. 

Independent of the statute, lands are not assets at law; and 
the statute, above cited, only makes the lands liable to pay 
the debts of the deceased, and such, too, as are left unpaid by 
the personal estate: nothing is said about expenses, &c., as 
when speaking of personal estate. Descended lands, there- 
fore, can only be appropriated to the payment of debts left 
by the deceased.—Drinkwater vy. Drinkwater, 4 Mass. 357 ; 
Cannon vy. Turner, 6 Har. & John. 65. The master’s report 
shows that the excess of indebtedness to be here provided for 
was made up of the expenses of administration and other debts 


contracted by the executor. 


GOLDTHWAITE, J.—The will, after making certain 
specific bequests and devises, and making a special appropri- 
ation of real and personal property for the payment of debts, 
proceeds thus,—‘“ All the negroes not before bequeathed, and 
what surplus of money may he left after the payment of my 
debts, I will, give, and bequeath to the children of my brother 
Harrison Lightfoot, to be equally divided among them, and 
given off to them when they attain the age of twenty-one 
years, or marry.” The will was made in 1842, and subse- 
quently to its execution the testator acquired other lands. 
The specific fund appropriated to the payment of the debts is 
not sufficient ; and the sole question is, whether the defi- 
ciency is to be supplied out of the slaves given to the children 
of Harrison Lightfoot, or upon the after-acquired land. 

This question, then, is governed by the rules of law which 
obtain as to the marshalling of assets between the legatee 
and heir,—whether the debts of the estate shall be charged 
against the legacy to the children of Harrison Lightfoot, or 
against the real estate descended. 

By the law of England, the personal estate is the primary 
fund for the payment of the debts ; and the simple contract 
creditor, until the statute 3d and 4th Wm. IV, c. 104, could 
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not in any way have subjected the lands descended to the 
payment of his debt. The testator, however, by virtue of 
the right of control which he possesses over his own property, 
might, by express direction, or by plain implication, devote 
his real assets to the payment of his debts instead of his per- 
sonal property ; and whenever this is done, courts give effect 
to the intention of the testator. To carry out these princi- 
ples, courts of equity marshall the assets of estates, consist- 
ently with the claims and equities of parties interested in 
their administration ; and acting upon the presumption, 
whenever debts are chargeable on land, and the testator gives 
his personalty either pecuniarily or specifically, that it is a 
clear indication of his intention, unless the contrary appears 
from the will, that itis to be given to his legatee instead of 
being appropriated to these debts, for which another portion 
of his estate is bound, courts of equity will marshall the as- 
sets, so as to throw the debts on the fund out of which the 
testator intended they should be paid. 

This is the whole doctrine of marshalling the assets as be- 
tween the legatee and heir, and the decisions of the courts of 
equity in England fully sustain it. Thus, in 1679, in an 
anonymous case, reported in 2 Chan. Cases, 4, the real estate 
descended to the heir was made to pay the mortgage ; the 
chancellor said,—‘ Where the heir is indebted by mortgage 
made by his father, or by any other means as heir to his ancestor, 
the personal estate in the hands of the executor shall be em- 
ployed to pay that debt in ease of the heir; but. if there be 
not other assets to pay other creditors, or other end of testa- 
tor on his legacies, the heir shall not turn this charge on the 
personal estate. In this case, here was sufficient to pay the 
debt, &c., and the legacy out of the personal estate, and when 
both can be satisfied, both shall be satisfied; and the con- 
trivance to make the personal estate liable to the legacy 
towards satisfaction of the mortgage looks like a fraud, and 
shall not prejudice the legatce, but she shall have recompense 
against or upon the mortgage, though originally not liable to 
her.” To the saiwe effect is Culpepper v. Aston, 2 Ch. Cas. 
114; Herne v. Meyrick, 1 Pr. Wms. 201; Hanby v. Roberts, 
Amb. 127; Aldrich v. Cooper, 8 Ves. 396. 

In the cases we have cited, the legacies were, it is true, 
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pecuniary legacies; but they were general—that is, no spe- 
cific fund or money was bequeathed; and the same principle 
which applies to legacies of this character, also obtains where 
any portion or all the personal estate is given as a whole, and 
not as a residuary bequest. The giving in that way ig then 
held as demonstrative of the intention of the testator to ex- 
empt the legacy from charges to which the general personal 
estate is primarily liable. Thus, in Blount vy. Hopkins, 7 
Sim. 43, where the testator gave to his wife M. all his house- 
hold goods, plate, linen, china, pictures, farming stock, ready 
money, personal estate, and effects of every description which 
he should happen to die possessed of, except certain articles 
which he bequeathed to another person, and charged his debts 
on real estate devised to trustees; the personal estate was 
held to be exonerated from the payment of his debts. Bear- 
ing in mind, that the fact of making provision for the pay- 
ment of debts out of the real estate does not, of itself, indicate 
any intention to discharge the personalty (2 Jarm. on Wills, 
565, and cases there cited), the case referred to is strongly in 
point, as it shows that the personalty was exonerated on the 
ground that it was, in effect, a specific legacy. Here the gift 
amounts to a bequest of all the slaves the testator had at the 
time of his death, which he had not bequeathed to others. 
Viewed in this aspect, the two cases are identical in principle, 
and the rale which was applied in Blount v. Hopkins, supra, 
is too well settled upon authority, to be shaken.—Jones y. 
Bruce, 11 Sim. 221; Greene v. Greene, 4 Madd. 148; Mit- 
chell vy. Mitchell, 5 16.69; Driver v. Ferrand, 1 Russ. & M. 
681; Fontaine v. Tyler, 9 Price, 37; Bethune v. Kennedy, 
1 My. & Cr. 114; Stephenson v. Dawson, 3 Beav. 342 ; 
Queen’s College vy. Sutton, 12 Sim. 521; Hverett v. Lane, 2 
Tred. Eq. 548; 2 Jar. on Wills, 580-589. The cases, as we 
have already said, regard the gift of all the property which 
the testator possesses of a specified kind, when not given as 
a residuary bequest, as a specific legacy (Bethune v. Kennedy, 
supra); and as being such, it is indicative of his intention 
that the legatee shall reccive it free from all debts which are 
chargeable on the land. 

By the law of this State, although the personalty is, as in 
England, the primary fund for the payment of debts, yet the 
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real estate is bound for them; and no matter what may 
be the character of the debt, it with us binds the lands to the 
same extent that recognizances and debts by specialty bound 
the real assets in England ; and consequently, the same rules 
which, in courts of equity there, regulated the charge of those 
debts upon the lands descended to the-heir, apply here to all 
classes of debts; and hence the result in the present case 
would be, to throw the debts upon the undevised real estate 
which they bound, in exoneration of the legacy to the chil- 
dren of Harrison Lightfoot. 

It follows from what we have said, that the decree of the 
chancellor was erroneous, and the same must be reversed, and 
the cause remanded, to be proceeded with in conformity with 
this opinion ; the appellee paying the costs of this court. 





HINES anp WIFE vs. TRANTHAM. 


(TRESPASS TO TRY TITLES TO LAND.] 


1. Tenant in common may maintain separate action—Tenants in common of land 
may maintain separate actions of trespass to try titles for their respective 
interests. 

2. Reversal for erroneous affirmative charge—An affirmative charge, by which a 
recovery is erroneously denied to the plaintiff on one specified point, is 
good cause of reversal, although there may be defects in his proof on other 
material points; it not appearing from the record that these defects cannot 
he supplied on another trial. 


APPEAL from the Circuit Court of Pickens. 
Tried before the Hon. B. W. Huntineton. 


THIs action was brought by the appellants, in December, 
1851, to recover the possession of a certain tract of land in 
the county of Pickens, as well as damages by way of rent for 
its detention ; and the only plea was, not guilty. 

On the trial, as the bill of exceptions shows, the plaintiffs 
proved, that George M. Trantham, died in possession of the 
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premises sued for ; that Mrs. Hines, one of the plaintiffs, was 
one of his children and heirs-at-law, and that Mrs. Julia 
Crimm, the wife of Warren W. Crimm, was another ; that 
Mrs. Crimm and her said husband both died before the com- 
mencement of this suit, leaving no children. They then read 
in evidence a transcript from the records of the Orphans’ 
Oourt of Pickens, showing that said Crimm, in right of his 
wife, at the February term, 1844, moved said court for his 
distributive share of said Trantham’s estate; that the defend- 
ant in this suit, as guardian of the minor heirs, had notice of 
said motion, and consented that it should be granted ; that 
commissioners were appointed by the court, to divide said 
estate, and to allot to the petitioners their share ; that the 
commissioners made a division, by which they allotted the 
lands now sued for, with other property, to said Crimm and 
wife ; that the report of the commissioners was returned to 
the court, and was by it ordered to be recorded. They then 
proved, that the sheriff administered the oath to the commis- 
sioners who made said division; also, that Mrs. Crimm had 
five brothers and sisters, of whom Mrs. Hines was one, who 
were her heirs. The defendant then offered in evidence, to 
show title in herself, a deed for the lands in controversy, 
made to her after said division and allotment, by said Crimm 
and wife; but it was proved, that Mrs. Crimm, when the 
deed was made, was under twenty-one years of age. 

“Upon this proof,” the court charged the jury, in substance, 

1. That if Mrs. Crimm, when she executed said deed con- 
veying the lands to the defendant, was under the age of 
twenty-one years, it did not divest her title. 

2. That the action of the commissioners was not sufficient 
to invest Mrs. Crimm with title to the real estate allotted to 
her, unless they were sworn before a justice of the peace, or 
some other officer having authority to administer an oath, and 
unless their division and allotment was certified by such jus- 
tice or other magistrate. 

3. That the sheriff was not authorized to administer the oath. 

4. That if they found from the evidence, under these in- 
structions, that the proceedings of the said commissioners 
were not such as to invest Mrs. Crimm with the legal title to 
the land, the plaintiffs could not recover as her heirs. 
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The plaintiffs excepted to each of these charges, except the 
first, and they now assign the same for error. 





TuRNER Reavis, for the appellant. 
STEPHEN F’. HALs, contra. 


RICE, J.—Tenants in common of land may maintain sep- 
arate actions of trespass to try titles, for their interests. 
“Craig v. Taylor, 6 B. Monroe, 457 ; Baker v. The Heirs of 
Chastang, 18 Ala. R. 417; Childers v. Tankersley, 23 ib. 
781; Adams on Hjectment, 211. 

Upon the facts shown in the bill of exceptions, Mrs. Hines 
was one of the heirs of her father, and also one of the heirs of 
her sister, Mrs. Crimm. In 1845, Mrs. Crimm died, without 
issue, and her husband died before this suit was commenced. 
Conceding, then, that the proceedings of the Orphans’ Court 
of Pickens county, and of the commissioners appointed by it, 
are void, and did not invest Mrs. Crimm with title to any 
land ; yet, as one of the heirs of her father, she had such an 
interest in his land, as would, upon her death without issue, 
descend to Mrs. Hines, as one of her heirs, and entitle her 
husband and her to maintain trespass to try titles, to recover 
that interest. This plain legal proposition is denied by the 
fourth charge of the court below, as we understand that 
charge, and as the jury doubtless understood it. In this, the 
court below erred ; and for that error, there must be a re- 
versal, although there may be defects in the plaintiff’s proof 
on other material points—it not appearing that these defects 
cannot be supplied on another trial—Cotten v. Thompson, 
25 Ala. R. 671. 

Judgment reversed, and cause remanded. 
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STEVENSON vs. OPHARA. 


[Suir COMMENCED BY ORIGINAL ATTACHMENT IN CITY COURT OF MOBILE, AND 
JUDGMENT TAKEN BY DEFAULT. ] 


1. Clerk of City Court hes no power to issue original aitachments.—Although the City 
Court of Mobile is by statute vested with all the powers of the several Cir- 
cuit Courts, except as to actions to try titles to land, yet there is no statute 
conferring authority on its clerk to issue original attachments, which, being 
a summary remedy in derogation of the common law, must be specially con- 
ferred by statute, or it does not exist; and therefore, where there is a 
judgment by default, in a suit commenced in that court by such original at- 
tachment issued by its clerk, the whole proceeding will be quashed on error. 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALex. McKinstry. 


THE appellee commenced suit against the appellant by orig- 
inal attachment sued out before the clerk of the City Court, 
and judgment by default was taken at the return term of the 
writ. From this judgment the present appeal is taken, and 
it is here assigned for error, among other things, that the 
clerk had no authority to issue the attachment, and the judg- 
ment is therefore void. No briefs were submitted by counsel 


on this point. 


Grorce N. Stewart, for the appellant. 
Percy WaLker-and R. H. Situ, contra. 


CHILTON, C. J.—The City Court of Mobile is vested 
with all the powers vested in the several Circuit Courts, 
except as to actions brought to try titles to land.—Acts of 
1851-2, pp. 75, 76. It does not follow, however, that the 
clerk of that court shall be vested with all the extraordinary 
powers which have been committed by acts of the legislature 
to the clerks of the Circuit Courts. As to the issue of all 
ordinary process which pertains to the clerk of a court exer- 
cising, with one exception, general common-law jurisdiction, 
there can be no doubt that the clerk’s power is complete and 
ample. But the power to issue an attachment as original 
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process is extraordinary inits character. It requires a special 
act to confer it. Such acts, providing for summary remedies 
upon civil demands, are in derogation of the common law. 
And the power therefore ought to be clearly conferred, and 
should not be deduced from vague surmises as to the inten- 
tion of the legislature. It does not follow, because the City 
Court has full jurisdiction over the subject of original attach- 
ments, that the clerk of that court may issue such writs. 
They are not writs issuing from the court, or by the authority 
of the court ; but the person who issues them is pro hac vice 
made a judicial officer, and the jurisdiction of the court over 
them never attaches until they are returned, or, at least, until 
they are placed in the hands of its executive officer to be 
levied. Hence, we conceive that the power exercised in 
granting original attachments does not grow out of the rela- 
tion in which the clerk stands to the court, but exists, if at 
all, independent of that relation—that is, it is not derived 
from the court as a quasi-judicial function, exercised by one 
of its ministerial officers under the jurisdiction or authority 
of the court, but is vested in the individual by the particular 
statute conferring it, not as constituting a part of the court, 
but as designated by his office. 

Such writs, as original process, were unknown to the com- 
mon law, and no one has power to issue them unless thereunto 
specially authorized. The clerk of the City Court is not 
among those who are so authorized to issue original attach- 
ments. His act was, therefore, void; and the City Court 
had, consequently, no jurisdiction of the cause, the judgment 
being by default. Its judgment, predicated upon the attach- 
ment and levy, must therefore be reversed ; and as the writ 
was a nullity, the cause will not be remanded, but the whole 
proceeding must be here quashed. 

Judgment accordingly. 
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DOE ex pew. KENNEDY'S HEIRS vs. REYNOLDS. 
[EZJECTMENT—LANDLORD AND TENANT—RULES OF PRACTICE AND EVIDENCE. ] 


- 
1, Tenant incompetent witness for landlord —A tenant, who is in possession of the 
premises sued for, is not a competent witness for his landlord: if the ver- 
dict is against him, be would be liable for the mesne profits, and might also 
be turned out of possession ; and since the mesue profits may be worth more 
than the rent of the land, his interest is not balanced. 

Tajury presumed from error.—Ii an incompetent witness, to whom objection is 
duly made and reserved, is allowed to testify to material facts, injury will 
be presuined from the error, unless such presumption is repelled by the 
record ; and though some of the facts to which he deposes are proved by 
witnesses on the other side, yet this does not cure the error. 

Rules of practice and evidence prescribed hy Code do not apply to suits pending when 
it tool: effect—The rules of practice and evidence prescribed by the Code, by 
force of the exception contained in section 12, do not apply to suits pending 
when it went into operation—to-wit, on the 17th January, 1853; and the 
provision of section 2211, which gives the defendant in real actions a right 
to demand an abstract of the plaintiff's title, is one of these rules. 

Parol evidence of judicial procecdings inadinissible—A. witness cannot testify to 
the foreclosure and sale of mortgaged premises: the record of the suit is 
the proper evidence. 

Attorniment of tenant does not destroy landicrd’s possession—Attornment to a 
stranger, by the tenant in possession, does not, of itself, destroy or affect 


~ 
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the possession of his landlord. 

6. Recovery conclusive only as to term laid in cemise—A recovery in ejectment is 
ouly for the unexpired portion of the term laid in the demise : after its ex- 
piration, plaintiff cannot have execution on his judgment; and if he enter, 
with or without execution, he is a trespasser, and attornment does not make 
the party in possession his tenant. 

7. Does not stop statute of limitations—A recovery in Goetaenad, without an entry 
under it, does not stop the statute of limitations. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


EsectMENT for a lot of land in the city of Mobile ; separate 
demises being laid from William R. Hallett, as executor of 
Joshua Kennedy, deceased, and from the children and heirs- 
at-law of said Kennedy. The defendant entered into the 
usual consent rule, pleaded not guilty, and made the statutory 
suggestion of adverse possession and valuable improvements. 
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The suit was commenced in July, 1852, and the trial was had 
in May, 1853. 

“When the case was called for trial,” as the bill of excep- 
tions states, “the defendant proved that he had given the 
notice prescribed in section 2211 of the Code, and insisted on 
enforcing the rule there prescribed. The plaintiff insisted 
that said section, by reason of section 12 of the Code, was not 
applicable to this case ; but the court decided, that said sec- 
tion applied to cases begun before the Code went into effect, 
and laid over the case, and ordered the abstract of title 
therein prescribed to be given. The plaintiff excepted to this 
ruling of the court, and under it gave the abstract of title ; 
confining himself on the trial to the title embraced in the 
notice, and not offering any other. 

“The plaintiff proved, at the trial, that Mary B. Horton, 
the party who had notice to defend, was in possession before 
and at the time the suit was brought, and still was (in pos- 
session), and produced her acknowledgment of tenancy from 
William R. Hallett, as executor of Joshua Kennedy, de- 
ceased ;” a copy of which, dated June 4, 1850, and acknowl- 
edging a lease from the day of its date until November 1, is 
appended to the bill of exceptions as an exhibit. He then 
proved the death of said Joshua Kennedy, and the probate of 
his will, of which a copy was offered in evidence ; and, fur- 
ther, “that the lessors of the plaintiff, as laid in the first de- 
mise, were the children of said Kennedy, and their husbands 
were as laid in said demise, and that William R. Hallett was 
his acting executor.” He then offered in evidence a tran- 
script of the proceedings had in another action of ejectment, 
in reference to the same lands now in controversy, commenced 
on the 31st October, 1537: from which appear these facts : 

The plaintiff declared on two separate demises from Joshua 
Kennedy—one commencing on the first day of June, 1825, 
for the term of twenty years ; and the other, for the term of 
twelve years, commencing on the first day of June, 1837. 
The notice was served on Reynolds, the defendant in the 
present action, as tenant in possession ; and one Samuel W. 
Cochran appeared as his landlord, and defended the suit. 
The case was tried in April, 1845, and a recovery had by the 
plaintiff ; but no notice was taken of the death of Kennedy, 
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the plaintiff’s lessor, which is proved to have happened in 
1838. On this judgment a writ of habere facias possessionem 
was issued on the 4th June, 1850, on which the sheriff made 
the following return: “ Ree’d, 4th June, 1850, and on the 
same day I gave possession of the within described premises 
to William R. Hallett, executor of the estate of Joshua Ken- 
nedy, deceased.” 

“ Plaintiff then proved, by the sheriff, that on the 4th June, 
1850, he went on the premises with the writ of possession, 
and read it to Mrs. Mary B. Horton, who was in possession, 
and told her, that it was his duty to put Mr. Hallett in pos- 
session, but he was instructed not to put her out, if she would 
execute to Mr. Hallett an acknowledgment that she was his 
tenant, and sign a lease ; that she requested time to hear from 
Reynolds, who was then in New Orleans, saying that she was 
in as his tenant; that he told her he would wait a few days; 
that in three days he returned, taking with him said acknowl- 
edgment of lease above mentioned, and repeated the aforesaid 
expression about his duty ; whereupon Mrs. Horton said that 
she had not heard from Reynolds, and signed the lease. 
Plaintiff proved the value of the rents, and rested. 

“Plaintiff proved a grant by the United States, of the 
whole square in which the lot sued for is, to Joshua Kennedy, 
under what is called the ‘Price Grant’ ; introduced certified 
and official maps, showing the premises in question to be 
within said grant; and deduced title in the lessors of plain- 
tiff, by proof of said Kennedy’s will, the names of his children, 
and the husbands of the married females, as above shown. 
Defendant proved that Joshua Kennedy died in 1838, before 
the trial of said previous ejectment suit; and then offered 
Mrs. Mary B. Horton, as a witness; to which plaintiff ob- 
jected, on the ground of incompetency. She was then exam- 
ined, by order of the court, on her voir dire, and testified, that 
she had been in possession of the premises in question, as ten- 
ant of the party let in to defend, for nine years, and had paid 
rent each year up to last November ; that she was in, up to 
that time, under written leases, but had taken no written 
lease for this year, and had not been called on to pay rent, 
but was ready to pay it, when called on, to said Reynolds. 
The court ruled, that the test of competency was whether she 









































JUNE TERM, 1855. 867 








Doe ex dem. Kennedy’ s Heirs Vv. Reynolds. 


ee 


was now the tenant of Reynolds, that the above statement 
showed that she was not, and that she was competent, and 
suffered her to be examined; to which plaintiff excepted. 
She testified, that she was, and had been for nine years, Rey- 
nolds’ tenant ; that the sheriff came to her, with the writ of 
possession, and read it to her, and told her he must turn her 
out unless she would give Mr. Hallett a lease ; that Reynolds, 
her landlord, was then in New Orleans, and she asked the 
sheriff to write to him and inquire about the matter, to which 
he consented ; that he returned, in three days, with the lease, 
and she told him that she had not yet heard from Reynolds ; 
that the sheriff replied, ‘she must sign it, or he would be com- 
pelled to put her out’, whereupon she signed the lease. 

“Defendant then proposed to introduce one Stickney, who, 
being examined on his voir dire, said, that in 1836 he sold the 
property in question to Reynolds, for $2,400 or $3,000, and 
gave him a deed, with a warranty to the extent of $1,000 
only, to cover the value of the improvements ; that he took a 
mortgage for the purchase money, which he foreclosed ; that 
one DeCosta bought at the mortgage sale, and conveyed to 
Cochran, who defended the former ejectment ; that he com- 
promised his warranty with Cochran, after said recovery in 
the ejectment suit by Kennedy, and paid him $400 or $500, 
whereupon Cochran conveyed to him (Stickney) by quit- 
claim, and he by quit-claim to Reynolds in 1853, without any 
consideration, but reciting in the deed a consideration of one 
dollar. The court ruled him competent, and allowed him to 
testify; and plaintiff excepted. He gave evidence tending 
to prove said facts above stated by him on his voir dire, in- 
cluding the proceedings of foreclosure and sale, without the 
records being produced or accounted for ; to which the plain- 
tiff objected, and, his objection being overruled, excepted. 
After parol proof was allowed as to the mortgage and pro- 
ceedings under it, and exceptions taken thereto, and in a sub- 
sequent part of the trial, defendant gave record proof of said 
matters. 

“Defendant also gave evidence, by Stickney and another, 
tending to prove that Joshua Kennedy, about 1819, conveyed 
the whole square (of which the premises in question were 
part) to one Ware; that Ware conveyed it to Stickney, in 
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1820, in payment of a debt; that Stickney took and he'd pos. 
session up to 1836, when he sold to Reynolds, who built on 
it and has since had the possession. ‘There was, however, 
contradictory proof as to these matters, and evidence tending 
to show that the deed to Ware was from one , and not 
from Kennedy ; that it was altogether different, and not ad- 
jacent land; that the premises in question were vacant (up) 
to 1836; and that Reynolds, since 1836, obtained title from 
Kennedy, through an intermediate vendor, for a valuable por- 
tion of the premises testified to and covered by said deed of 
1819 ; and that Reynolds paid $2,000 for the same. 

“ Whereupon, the court charged the jury as follows : 

“1. The plaintiff must recover on the strength of his own 
title, and not on the weakness of the defendant’s. 

“2. In actions of ejectment, if the proof established the 
relation of landlord and tenant between the plaintiff and de- 
fendant, this alone would entitle the plaintiff to recover, 
because it implies possession and a better right on the part 
of the plaintiff, and the defendant is not permitted to dispute 
his landlord’s title. 

“3. But, if the relationship of landlord and tenant is not 
established between the plaintiff and defendant, then the 
plaintiff, to recover, must show that, at the commencement of 
the action, he had title to the land in controversy, or a right 
to the possession of it, by showing an unbroken chain of docu- 
mentary evidence, or actual prior possession in himself, with 
claim of title, or prior possession, with claim of title, with 
regular conveyances from the possessor down to himself; and 
failing to establish some such position, the plaintiff would not 
be entitled to recover. 

“4, The question of the validity of the former judgment, 
in favor of Doe on the demise of Kennedy, becomes material, 
in connection with the writ of possession issued upon it and 
the lease accepted by the occupant at the time the sheriff un- 
dertook to dispossess her, as affecting the right of possession 
of the parties. And here it may be premised, that a judg- 
ment in ejectment, though ever so regularly obtained, does 
not affect the title to the ground in dispute, but only has the 
effect of giving to the plaintiff the right of possession ; and 
with this right he may enter upon the ground, if he can do so 
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peaceably, without a writ. But, in the case at bar, what 
would be the effect, if Kennedy, the real plaintiff, at the time 
of the rendition of the former judgment, was dead? Upon 
this branch of the case, [ charge you, that if you believe from 
the evidence that the real plaintiff was dead at the time of 
the rendition of the judgment, then, though the judgment may 
not for that reason have been a nullity, yet there was no per- 
son to whom the right of possession, in consequence of the 
judgment, could Iegally attach, and the right was (as it were) 
suspended until Kennedy’s proper representative, heir or de- 
visee, was recognized by judicial proceeding as the party 
entitled to the possession ; and in this view of the case, if 
Kennedy was dead at the time of the judgment, it not being 
now made to appear that any party was recognized by the 
court as entitled to the possession in lieu of, or as heir or de- 
visee of, the deceased plaintiff, the judgment, and the writ of 
possession issued upon it, were totally ineffectual, and are 
mere waste paper, in respect to the right of possession ; and 
under these circumstances, if the occupant (Mrs. Horton), at 
the time the sheriff undertook to dispossess her, was in pos- 
session under a prior lease from Reynolds, then, whether she 
aceepted the lease from Hallett voluntarily, or (as it were) 
under compulsion to prevent the sheriff from turning her out, 
such act of hers would not have the effect, as against Rey- 
nolds, of making her a tenant of Hallett, unless Reynolds 
assented to such attornment, nor would the acceptance of such 
a lease have the effect of interrupting the possession of Rey- 
nolds, her prior landlord. But, if the real plaintiff was not 
dead at the time of the judgment, then the right of possession 
did thereupon attach; and if, at the time the sheriff under- 
took to dispossess the occupant, there was a party recognized 
by the court as entitled to the possession, then, if the occu- 
pant, voluntarily or (as it were) under compulsion to prevent 
the sheriff from turning her out of possession, accepted a lease 
from the party entitled to the possession, such lease would be 
valid, and the occupant would thereby become tenant of the 
latter, as against any former lessor, and it would have the 
effect of interrupting the possession of the former landlord. 
“5. If the defendant, and those under whom he holds, have 
had uninterrupted adverse possession for the space of twenty 
24 
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years before the commencement of the action, that is an avail- 
able defence, and the plaintiff is not entitled to recover. 

“6. If the ground in controversy belonged to Kennedy, 
from whom the plaintiff claims to derive title, and he con- 
veyed it to one under whom the defendant claims, and the 
defendant has shown a regular chain of title from such vendee 
down to himself, this would be a good defence, unless the 
title passed back to the party under whom plaintiff claims, 

“7. If defendant was landlord of the occupant, prior to 
and at the time the sheriff undertook to dispossess her; and 
at that time, the occupant, without notice to the prior land- 
lord, or without a waiver on his part of the relation of land- 
lord, accepted a lease from Hallett,—this would not prevent 
the defendant from setting up an outstanding title, or a para- 
mount title in himself. 

“8. If you find that the plaintiff is entitled to recover, you 
will find according to the provisions of sections 2201 and 


2202 of the Code. 
“To each of these charges the plaintiff excepted, and asked 


the court to charge the jury as follows :— 

“1, Ifthe jury believe that the sheriff went to Mrs. Horton, 
on the 4th June, 1850, with the writ of possession given in 
evidence, and read its contents to her, and civilly told her 
‘it was his duty to eject her, but that he was instructed by 
Mr. Hallett not to put her out, if she would give him a lease 
and become his tenant’, and she consented to do so, and signed 
the lease,—then she became his tenant, and cannot dispute 
his title, nor can the party who is let in to defend as her land- 
lord, but the jury must find for the plaintiff. 

“9, That the former judgment and writ of possession are 
good and valid, until reversed or set aside, and cannot be im- 
peached in this action; nor can the defendant set up the 
death of the lessor of the plaintiff, nor the failure to sue out 
a writ of possession within a year and a day, as any defence 
in this suit. 

“3, That defendant has shown no valid outstanding title, 
good against the plaintiff, if the jury believe that Mrs. Hor- 
ton gave the lease under the circumstances mentioned in the 


first charge asked. 
“4, That the former recovery puts an end to all presump- 
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tion of title in defendant by lapse of time, and that he must 
defend in this action on the strength of his title, if the jury 
believe that the Jonathan Reynolds who received notice in 
the first suit is the same person now defending as landlord. 

“ach of these charges, as asked, the court refused to give, 
and to each refusal plaintiff excepted.” 

All the rulings of the court above stated, to which excep- 
tions were reserved, are now assigned for error. 


Rosert H. Smirn, for the appellant : 

1. It was error to permit Mrs. Horton to testify as a wit- 
ness. If she was not our tenant, she was Reynolds’ (Adams 
on Kjectment, 110) ; and as tenant in possession, served with 
notice, she was incompetent. On recovery by plaintiff, she 
would be liable to an action for mesne profits, and the judg- 
ment would be conclusive on her.—Jackson v. Hill, 8 Cowen, 
290; Baron vy. Abeel, 3 Johns. 475 ; Chirac v. Reinicker, 11 
Wheat. 296. Her incompetency appeared before she was 
called, and she could not by her own oath remove it. 

2. It was clearly erroneous to permit Stickney to testify as 
to matters of record, and the error was not cured by the sub- 
sequent introduction of the record: non constat that the re- 
cord agreed with his account of it. and the court cannot say 
which controlled the jury. 

3. As to the charges: The judgment, being merely for the 
land, and not for damages, was not void because of the death 
of plaintiff’s lessor.— Ez parte Swan, 23 Ala. 192 ; Baker v. 
Chastang’s Heirs, 18 7). 417; Mooberry v. Marye, 2 Munf. 
453 ; Kinney v. Beverley, 1 Hen. & Mun. 531. The rule is, 
in such cases, to execute it under the direction of the court, 
as to who is to be put in possession.—Virginia cases supra. 
The writ of possession was only voidable, by reason of not 
having been sued out within a year and a day.—Jefferson v. 
Morton, 2 Saund. 6, note; Erwin’s Lessee v. Dundas, 4 How. 
(U. S.) R. 58; Hollingsworth v. Horn, 4 Stew. & P. 249 ; 
15 Ala, 230. 

The term laid in the declaration is a mere fiction for the 
purpose of proceeding to judgment; and when that is done, 
it has spent its whole force, and is no longer of any use. It 
will always be enlarged.—Lessee of.Maus v. Montgomery, 
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10 Serg. & R. 192; Adams on Ejectment, 226. It might and 
would have heen extended nunc pro tunc.—Riddle v. Lessee 
of Findlay, 6 i. 227. Besides, under our statute of amend- 
ments, (Clay’s Digest, p. 321, $§ 50.) no process is void for 
want or defect of form. As plaintiff could have corrected 
the process, on objection taken to it, yielding to it without 
objection was good. She might have yielded to a mere de- 
mand, based on the judgment, withont any process. The 
objection was a mere matter of form, which she was not bound 
to insist upon.—Davenport v. Bartlett & Waring, 9 Ala. 186. 

The previous recovery put the party to defend on the 
strength of his own title, and repelled all presumption of 
title from time.—Williams & Washburn vy. Mills, 6 Cowen, 
751; Jackson v. Rightmyre, 16 Johns. 324; Jackson v. 
Walker, 7 Cowen, 642; Whitney v. Wright, 15 Wend. 179. 


Wma. G. Jones, with whom was WM. BoYLrs, contra: 

1. There was no error in requiring the plaintiff, on notice, 
to furnish an abstract of his title, as required by section 2211 
of the Code. That provision is merely a rule of practice, or 
of evidence, and does not affect “the proceedings” in any ac- 
tion ; and it is well settled, that the law of evidence existing 
at the time of trial governs as to the admissibility of evidence. 
Yarborough v. Moss, 9 Ala. 382-88. All the provisions of 
the Code in relation to evidence (such, for example, as sec- 
tions 2299, 2302, 2313) apply to causes commenced before its 
adoption, as well as to those commenced since.—23 Ala. 668; 
24 ib. 373. 

But, even if this position is not correct, plaintiff was not 
injured by this ruling of the court. He could include, and 
doubtless did include in the abstract furnished, every title on 
which he could possibly rely ; he did not pretend that he had 
any other title, and offered none other on the trial. How 
then was he injured ?—1 Ala. 517, 582; 19 2b. 63; 207d. 65, 
78 ; 21 2b. 38. 

2. The ruling that Mrs. Horton was a competent witness, 
though the reason given for it may have been wrong, was 
correct. Either she had no interest in the case, or it was 
balanced. It is fair to presume that the rent was a full 
equivalent for the possession of the premises, and she had not 
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paid rentin advance. If the plaintiff recovered in this action, 
and turned her out of possession, she would not be bound to 
pay rent ; for it is well settled, that the rent ceases, if the 
tenant is ousted by legal process at the suit of a stranger. 
Comyn on Landlord and Tenant, (Law Library, vol. 26,) 523, 
543. But, if her interest was not balanced, it was an interest 
in the event of the suit, and not in the record as an instru- 
ment of evidence (1 Phil. Ev. 97); and consequently she was 
competent under (§ 2302) the Code. 

Here, also, if there was error, the record shows that no 
injury resulted from it to the plaintiff; for Mrs. Horton testi- 
fied to no fact which had not previously been proved by his 
own witness. 

3. Stickney was manifestly disinterested, and competent to 
testify. If there was error in permitting him to testify to 
the foreclosure of his mortgage, the error was cured by the 
subsequent introduction of the record itselfi—20 Ala. 78. 

4. There was no error in any Of the charges given by the 
court, nor in refusing those asked by the plaintiff. 

First—A. tenant cannot oust his landlord, nor affect his 
possession, by attorning to a stranger, or by accepting a 
lease from a stranger, except at the landlord’s election, or by 
his consent.—2 Co. Litt. (Thomas), top p. 466. At the time 
Mrs. Horton took the lease from Hallett, she was in possess- 
ion as the tenant of Reynolds, and under a lease from Rey 
nolds, executed after the previous recovery in ejectment. A 
lease obtained, under such circumstances, from Hallett, was 
a fraud on her landlord.—Baskin vy. Seechrist, 6 Barr’s R. 
154, 163; Byrne v. Beeson, | Doug. (Mich.) R. 179; Mason 
v. Bascom, 3 B. Mon. 278; Jackson y. Harper, 5 Wend. 249. 

Second—-Our statutes (Clay's Digest, p. 520) materially 
alter the common-law rules as to actions of ejectment. On 
the death of Joshua Kennedy, the plaintiff’s lessor, the suit 
ought to have been revived in the name of his personal rep- 
resentatives and heirs, or devisees. The lessor of the plain- 
tiff is regarded as the real party ; and if he was dead at the 
rendition-of judgment, the judgment is a nullity.-—£2 parte 
Swan, 23 Ala. 192; Jordan vy. Abercrombie, 15 7. 580; The 
State, ex rel. Nabors’ Heirs, 7 i. 159. Even at common law, 
though the suit was not abated by the death of the plaintiffs 
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lessor, yet no writ of possession could issue on the judgment 
until it was revived.—Adams on Ejectment, 346-7. 

Third—No writ of possession was issued until the expira- 
tion of seven years from the recovery. The writ cannot be 
sued out after the expiration of a year and a day, unless the 
judgment is revived.—Clay’s Digest, 206; Adams on Eject- 
ment, 346. 

Fourth—The term laid in the former ejectment expired on 
June 1, 1845, five years before the writ of possession issued. 
The law is, that a writ of possession cannot be issued, or exe. 
cuted, after the expiration of the term laid in the demise ; 
and although the courts, on application, will sometimes extend 
the term, yet no such application was made in this case; and 
for this reason, also, the writ was a nullity as against this de- 
fendant.—Adams on Hjectment, pp. 215, 225, 227-8, 339; 
Jackson v. Haviland, 13 Johns. 229; Smith v. Hornback, 4 
Litt. 232; Coghill v. Burriss, 2 Dana, 57; Wood v. Coghill, 
7 Mon. 601. 

Fifth—--The writ never was in fact executed, as is shown by 
the testimony of the sheriff. He must actually turn out the 
party in possession, and put the plaintiffin. Here he did no 
such thing: acting under the directions of plaintiff, or his 
attorney, he only used the void process to extort from a 
woman her signature to a release. 


GOLDTHWAITE, J.—We regard the admission of Mrs. 
Horton as a witness for the defendant on the trial below as 
erroneous, for the reason, that by her own statement she was 
his tenant, (Ames y. Schuesler, 14 Ala. 690; S. C., 16 Ala. 
73), and a tenant cannot be a competent witness for his land- 
lord ; for if the verdict is against him, he would be liable for 
the mesne profits, and might also be turned out of possession, 
(Doe v. Forster, Cowp. 621; Bourne v. Turner, Strange, 632; 
Jackson v. Hill, 8 Cowen, 290) ; and his interest is not bal- 
anced, for the mesne profits may be more than the rent of the 
land.—Adams on Hjectment, (1 Amer. ed.) 337, 338. 

It is urged, however, that no injury resulted from admitting 
the evidence of this witness, for the reason, that the facts 
which her testimony conduced to prove were established by 
the plaintiff’s witness, It is true that the testimony of the 
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witness last referred to tended to prove that Mrs. Horton 
was the tenant of Reynolds at the time she accepted the lease 
from Hallett ; but this was not the only fact proved by her 
when introduced by the defendant. She then testified that 
she had been his tenant for eight or nine years before her 
examination ; and there was no testimony which conduced to 
prove this fact on the other side. The defendant relied on 
twenty years’ possession; and the length of time he was 
proved to be in, by this witness, as his tenant, may have en- 
tered into the inquiry. The rule is, that injury must always 
be presumed from error, unless the contrary clearly appears. 
Frierson v. Frierson, 21 Ala. 549. 

As to the right given by section 2211 of the Code, to the 
defendants in real actions, to demand an abstract of the plain- 
tiff’s title, we concede that it is nothing more than a rule of 
practice or evidence, and that it would apply to all such ac- 
tions as were pending at the time the Code took effect, were 
it not for section 12, which provides that its provisions shall 
not affect any action commenced before its adoption. The 
words of the section referred to exclude the idea that the new 
rules of practice or evidence furnished by the Code are to be 
made an exception. It applies to all of its provisions; and 
the object undoubtedly was, to lay down a certain and defi- 
nite rule for the direction of suitors and judges, in relation 
to the conduct of causes which had been commenced at the 
time the new law took effect, and to which for that reason 
some of its provisions might not be applicable. It was im- 
possible to foresee what would be the result of commingling 
the two laws in the same case; and to avoid difficulties and 
embarrassments, which might arise from that cause, it was 
deemed better that all cases commenced under the old law 
should be governed by it from the time of their commence- 
ment to the final action of the court. Upon this class of cases 
the provisions of the Code have no more effect, than if it had 
never been adopted. As to them, the old law is, by the ope- 
ration of the 12th section, kept alive. 

From what we have said, it follows, that the court should 
not have required the abstract of title; but as the case must 
be reversed on other grounds, it is needless to inquire whether, 
its action in this respect was, under the circumstances shown 


by the record, a reversible error, 
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The court erred, also, in allowing the witness Stickney to 
testify to the foreclosure and sale of the mortgaged premises. 
The records of the suit were the proper evidence. 

Tn relation to the legal questions presented upon the charges 
given and refused, it is to be observed, than an attornment by 
a tenant does not, of itself, operate to destroy the possession 
of the landlord.—2 Thomas’ Coke, 466; Porter v. Hammond, 
3 Greenl. 188; Wilson v. Watkins, 3 Pet. 48; Jackson y. 
Harsen, 7 Cowen, 323; Jackson v. Harper, 5 Wend. 246. It 
would follow, therefore, necessarily, that if Mrs. Horton, at 
the time she accepted the lease of Hallett, was the tenant of 
Reynolds, the latter could not be affected by that, unless there 
were other circumstances which made the attornment effec- 
tual. We agiee, that as the effect of a recovery in ejectment 
is to give the right to the plaintiff to obtain possession for 
the remainder of the term which he has obtained judgment, 
the tenant may in such case protect himself against being 
turned out, by attorning to the party whom the law, as against 
his landlord, has declared entitled to the possession. But this 
depends upon the right which the plaintiff has to obtain pos- 
session by his judgment; and when that right ceases to exist, 
that which is dependent upon it also ceases.—Mason v. Bas- 
com, 3 B. Mon. 269, 273. 

We will not discuss the question whether the judgment 
upon which the writ of possession issued was void. Concede 
that it had been rendered in the lifetime of Kennedy, and in 
his favor, and that the -attornment had been made to him at 
the same time, and under the same circumstances it was made 
to Hallett; it could not, in our opinion, have had any effect 
upon the landlord, Reynolds, for the reason, that the term of 
the demise, as declared upon in that action, had expired, and 
after that Kennedy would have had no right to issue execu- 
tion ; and if he had entered, either with or without one, he 
would have been a trespasser.—Jackson v. Haviland, 13 John. 
229; Smith v. Hornback, 4 Litt. 232; Aslin v. Parkin, 2 
Burr. 665. The recovery was simply for the unexpired term; 
and a plaintiff in detinue might just as well claim the right 
to have other property than that which he recovered deliv- 
ered to him. This is, in effect, the reasoning of Lord Mans- 
field, in Aslin v. Parkin, supra; where, speaking of ejectment, 
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he says—‘ This jadgment, like all others, only concludes the 
parties as to the subject-matter of it. Therefore, beyond the 
term laid in the demise, it proves nothing at all, because. be- 
yond that term, the plaintiff has alleged no title, nor could 
he be put to prove any.” 

Perhaps, if application had been made in time, the term 
might have been extended. We say nothing as to this, for it 
was not done ; but we are clear that the judgment, as it stood, 
could have conferred no authority upon Kennedy, had he been 
living, or upon his heirs, or devisees, he being dead, to enter 
with or without execution; and that the acceptance of the 
lease by the tenant of Reynolds could not, under the circum- 
stances, affect him, or make her the tenant to the party in 
whose favor it was. 

The fact of a recovery in ejectment, without an entry under 
it, did not stop the statute of limitations—Smith v. Horn- 
back, supra ; Jackson v. Haviland, supra. 

The views we have expressed upon the points presented by 
the record, will be sufficient for a correct determination of the 
case upon another trial. 


Judgment reversed, and cause remanded. 





NASH & ROBINSON vs. SHRADER. 


[ACTION UNDER CODE ON OPEN ACCOUNT FOR WORK DONE.] 


1. Bill of exceptions construed inost strongly against appellant, and in favor of ruling 
of primary court—In an action on an open account for work done, defendant 
proved an agreement, made “in the spring of 1852”, that goods to be fur- 
nished by him to plaintiff’s sons, who were over twenty-one years of age, 
should be received in payment on plaintiff’s account for the work then be- 
ing done; and his accounts against the sons, “for goods furnished in 
1852”, were also produced and proved, but were not set out in the record. 
The court ruled out these accounts, and the defendant excepted : Zed, that 
it would be presumed, on error, that some of the items in the accounts were 
for goods furnished to the sons before the making of the agreement proved, 
since this construction would support the ruling of the primary court. 
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APPEAL from the Circuit Court of Talladega. 
Tried before the Hon. Rosperr DOUGHERTY. 


Tuis action was brought (under the Code) by Henry Shra- 
der against the appellants,and was commenced by attachment. 
No pleas appear in the record. On the trial, as appears from 
the bill of exceptions, “ the plaintiff offered evidence tending 
to show that, in 1852, he had made one hundred and fifty safes 
for the defendants, under a special contract to do the work 
for $3 per safe. ‘The evidence tended to show, on the part of 
the defendants, that they were merchants, and had a store at 
the place where said safes were being built, and had sold 
goods to the plaintiff; that the plaintiff had several sons at 
work with him, one of whom was a minor, and the others of 
age; that in the spring of 1852, after the plaintiff had en- 
tered upon the performance of said contract, he went to the 
defendants, and requested them to let his sons have goods, 
and agreed that the goods they might buy at defendants’ said 
store should be received in payment upon the said contract 
for making said safes. The defendants produced, and proved, 
accounts against each of the plaintiff’s sons, for goods sold 
them in 1852, amounting in the aggregate to more than $200; 
that the articles in each of the sons’ said accounts were charged 
to them respectively, and not to plaintiff. They offered evi. 
dence, also, tending to show that, in December, 1852, they 
attempted to make a settlement of the matters of account be- 
tween them and plaintiff and his sons; that they were present, 
and in the presence of the parties to this suit, the said ac- 
counts were admitted by Shrader and his sons to be correct, 
and Shrader agreed that they might be allowed in the settle- 
ment; but the parties, differing about one or two items in 
plaintiff’s account, departed without settling. 

“The defendants asked the court to charge the jury, that 
if they believed from the evidence, that Shrader agreed with 
defendants, that if they would let his sons have goods, their 
accounts should be received in payment for the safes he was 
building ; and that afterwards, when Shrader and his sons 
were present, and were attempting to settle with the defend- 
ants for the safes, they admitted the correctness of the accounts 
in evidence, and Shrader said he would accept them in the 
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settlement,—then the accounts against his sons would be a 
good payment on the account sued on; which charge the 
court refused to give, and the defendants excepted.” 


Morcan & Martin, for the appellants. 
J. J. WoopwarD, contra. 


RICH, J.—When a bill of exceptions fairly admits of two 
constructions, one of which will support the ruling of the pri- 
mary court, while the other will not, this court will adopt the 
former. The bill of exceptions must be construed most 
strongly against the party excepting. 

The bill of exceptions in this case shows, that the agree- 
ment, on which the defence was rested in the charge asked by 
the defendants, was made “in the spring of 1852.” That 
agreement was, that the goods which the plaintiff’s sons 
should buy at the store of the defendants should be received 
in payment upon the demand here sued on, the amount of 
which is some four hundred and fifty dollars. The defend- 
ants produced and proved accounts against each of the sons 
of the plaintiff, for goods sold them in 1852, amounting in the 
aggregate to more than two hundred dollars. The bill of ex- 
ceptions does not profess to sct out all the evidence ; nor does 
it set forth the accounts against the sons of the plaintiff; nor 
does it negative the idea that some part of these accounts 
was for goods sold to the plaintiff in the early part of 1852, 
and before the plaintiff made said agreement, that the goods his 
sons should buy at defendants’ store should be received in 
payment upon the demand here sued on. 

Upon this bill of exceptions, we must intend that the 
accounts against plaintiff’s sons, produced and proved in 
the court below, showed that some of the goods therein 
charged were sold to the plaintiff’s sons before the plaintiff 
made said agreement. This presumption is consistent with the 
record, and sustains the refusal of the court below to give the 
charge asked by the defendants. 

If any of the goods were sold to the adult sons of the plain- 
tiff before he made said agreement, then the agreement did not 
bind him to receive an account for such goods in payment on 
the demand here sued on; and if he was not bound by this 
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agreement to receive an account for such goods in payment 
on his said demand, nor to pay for them, then the mere fact 
that, after these goods had been sold to his sons, he “ said he 
would accept” the accounts for them “in the settlement”, 
could not create a legal liability against him to take them in 
payment, nor make them a payment on his demand. 

If the charge had been given as asked, it would have made 
it the duty of the jury to allow, as payment on the plaintiff’s 
demand, all the accounts against the plaintiff’s sons, although 
these accounts may have been in part for goods sold early in 
1852, and before the plaintiff made the agreement referred to 
in the charge asked by the defendants. 

When a charge, as asked, needs to be qualified or explained, 
to prevent it from misleading the jury, there is no error in 
refusing it—Swallow vy. The State, 22 Ala. 20; Foster vy. 
Rodgera,a at the present term. So, any charge may be refused, 
which assumes a fact to be proved which is not, although the 
fact is in itself immaterial Waters v. Spencer, 22 Ala. 460. 

There is no error, and the judgment is affirmed. 





CENTRAL PLANK-ROAD CO. vs. SAMMONS & DOTES. 
[ANCILLARY ATTACHMENT AND GARNISHMENT. ] 


1. Toll-gate keeper may be garnisheed—PVrocess of garnishment lies against the 
keeper of a toll-gate belonging to an incorporated plank-road company. to 
subject the money in his hands as the property ef the company. 

Garnishee must answer as lo present indebtedness—Under the Code (§ 2517) a 
garnishee is required to answer as to his indebtedness, not only at the time 
of the service of the summons, but also at the time of making his answer, 
and whether he will not be indebted in future by a contract then existing ; 
and judgment must be rendered (§ 2541) for the admitted indebtedness. 


ww 
. 


APPEAL from the Cireuit Court of Coosa. 
Tried before the Hon. ANprew B. Moone. 


THE appellees brought an action against the appellant on 
certain promissory notes, and recovered judgment thereon. 
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Pending the suit, an ancillary attachment was sued out, and 
one John B. Hubbard was summoned as a garnishee; who 
answered, “that at the service of said writ of garnishment, 
he was toll-gate keeper of toll-gate No. 1, in the employ of 
said company, and as such he had received, and had then in 
his possession, the sum of $74 35, after deducting all wages 
due to him; that at the time of making this answer, he is still 
in possession of said sum of money, and an additional sum of 
$5 51 received by him for said company as. toll-gate keeper 
since the date of said levy ; that there is no contract existing 
between him and said company, by which he will be in future 
indebted to said company ; and that he has not in his possess- 
ion any real or personal property, or things in action, be- 
longing to said company.” On this answer the defendant in 
attachment moved the court to discharge the garnishee ; 
“which motion, being considered of by the court, was over- 
ruled, and the defendant excepted”; and judgment was then 
rendered against the garnishee, for the amount of money ad- 
mitted by his answer to be in his hands, after deducting his 
expenses. This judgment is now assigned for error. 


ExyorE & YANCcEY, for the appellant, insisted, — 

1. That the keeper of a toll-gate occupies the position of a 
clerk in a store who has charge of the money drawer, or of 
the cashier of a bank. He has no right to use the money 
which he collects, not even to exchange it for different funds ; 
and though the money is actually in his possession, yet it is 
deemed in law to be in the possession of his principal. A fund 
collected by such an agent is no foundation for an action at law 
by his principal, until there has been a failure to pay over on 
demand.—Tapham v. Braddick, 1 Taunt. 572. An attaching 
creditor cannot subject a fund in the hands of a garnishee, for 
which the defendant in attachment could not maintain an 
action at law.—Cook v. Walthall, 20 Ala. 334; Roby v. 
Labuzan, 21 7b. 60; Walke v. McGehee, 11 2b. 278; 7 Mass. 438. 

2. The garnishment relates to the time of its service, so 
far as the lien is in question, and does not give a lien on ef- 
fects which have since come to the garnishee’s hands.—Roby 
v. Labuzan, supra; Hazard y. Franklin, 2 Ala. 349; Clay’s 
Digest, 59, § 19; Code, § 2517. 
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CHILTON, C. J.—Without intending to decide that there 
may not be cases of simple bailment where the subject-matter 
would be beyond the reach of the process of garnishinent, we 
are of opinion that this is not one of them. The garnishee 
in this case does not materially differ from any other agent 
who collects money for his principal. He has collected a 
certain amount for the company, which he has in his hands. 
For that sum the appellant could maintain an action; and 
conceding that, in order to maintain such suit, there must be 
a demand and refusal to pay, yet the reason of this rule — 
which was to prevent agents, who acted in good faith, from 
being put to costs by suit before they were put in default— 
does not apply to cases of garnishment, since the creditor has 
no right to demand it except by summons, and the garnishee 
is protected against the cost. The statute says, the attach- 
ment may be executed ‘by summoning any person indebted 
to, or having in his possession, or under his control, property 
belonging to the defendant.” The garnishee in this case cer- 
tainly comes under one or the other of the classes described 
in the statute. If he holds the funds asa mere depositary for 
the company, he holds its property or effects; if he does not, 
yet, having collected such funds, he is debtor to the company. 

The court properly gave judgment for the amount due from 
the garnishee to the company at the time of answering. The 
Code (§ 2517) expressly requires the garnishee to answer 
what he was indebted at the time of making his answer, and 
whether he will not be indebted to the defendant in future by 
a contract then existing, &c.; and if he answer to an indebt- 
edness, section 2541 provides for rendering judgment on the 





answer. 
Judgment affirmed. 
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KIRKSEY vs. FIKE. 


[BILL IN EQUITY FOR SPECIFIC PERFORMANCE OF AWARD ON SETTLEMENT OF 
PARTNERSHIP ACCOUNTS. ] a 


1. Bill not sustainable under act of 1846 giving attachments in chancery—A_ bill 
cannot be sustained under the act of February 5, 1846, “ providing for at- 
tachments in chancery”’, when there is no allegation of indebtedness to any 
specific amount, and no affidavit that any particular sum is due. 

2. But sustained to enforce specific performance of award—Bill filed by partne 
against his co-partner in a tannery; alleging arbitration and award of part- 
nership transactions, and insolvency of defendant; and asking an injunc- 
tion, attachment, account, discovery and gencral relicf Dy terms of award, 
as alleged, partnership accounts, leather and skins on hand, and use of vats, 
were to be equally divided between the parties: Held, that the bill might be 
sustained, independent of the defendant’s insolvency, fcr the purpose of en- 
forcing the specific performance of the award, since a court of law could 
not afford full redress. 

3. Jurisdiction of equity to enforce specific pexformance of awvards—Although equity 
will not compel the specific performance of an award, when the damages 
resulting from the failure to perform are capable of being exactly measured, 
and complete redress afforded at law; yet it is not enough to bar the inter- 
ence of equity, that the party may successfully maintain an action at law 
upon the award—he must be able to obtain by a verdict all that it was the 
object of the award to give him. 


APPEAL from the Chancery Court of Talladega. - 
Heard before the Hon. James B. Cuark. 


Tuis bill was filed by Isaac Kirksey against Harlan Fike, 
and alleged, substantially, the following facts : 

In November, 1847, Kirksey and Fike entered into co-part- 
nership in the tanning business, but did not commence their 
operations until the fall of 1848. By the terms of the part- 
nership, which were reduced to writing, and which are alleged 
to have been destroyed by Fike, Kirksey was to put in a negro 
man to work against Fike ; and they were to open the yard, 
sink the vats, erect all necessary buildings, and prepare with 
their joint labor all things necessary to carry on the work. 
It was further agreed, that each partner should have one-half 
of the profits of the concern ; if hides were received to tan on 
shares, the part which fell to them was to be divided; and 
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when Kirksey furnished hides to the yard at his own expense, 
he was to have three-fourths of the proceeds of the leather 
at the termination of the partnership, which was to continue 
five years; and the tan-yard, with all its appurtenances and 
fixtures, was to become the sole property of Kirksey at the 
termination of the partnership. 

The yard was opened, and the vats were sunk; and the 
business was managed solely by Fike, who also kept the books 
of the concern ; but he kept them so badly that Kirksey could 
not understand them, nor gather any correct information from 
them. Kirksey furnished a large amount of hides, but kept 
no account of them, and he does not know whether the memo- 
randum kept by Fike was correct: a large amount of hides 
were also received from other persons to be tanned on shares. 
Fike went into the business without means, and all the hides 
which he purchased are charged to have been bought with the 
proceeds of the tan-yard. In November, 1851, Kirksey at- 
tempted to have a settlement with Fike of their partnership 
matters, but they were unable to agree ; and thereupon they 
referred the settlement to three arbitrators, and each took an 
oath to abide by the award. The award was made in writing, 
but Kirksey has not the possession of it. According to his 
best recollection, and the information of one of the arbitrators, 
its terms were as follows: “That Fike should make a fair 
exhibit of everything in the tan-yard, up to June 1, 1851, and 
should divide all the leather in tan and all on hand which 
was tanned; that he should exhibit his books, and make a 
fair and equal division of the accounts due upon them ; that 
Fike should have the liberty of using one half of the vats in 
the tan-yard until his contract should expire, and Kirksey 
should have the use of the other half.” 

Fike stated to the arbitrators, that there were on the books 
of the firm from $1400 to $1500 of good accounts, and the 
same amount in leather on hand, finished and in tan, up to 
said June 1, 1851; and Kirksey, although entitled to more 
than one-half of this‘sum, is willing to abide by the award. 
Fike further stated to said arbitrators, that he had worked 
in on one side of the yard, after June 1, 1851, a large amount 
of hides purchased with his own means, with others which he 
had taken to tan on shares, and that none of the leather or> 
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hides on that side of the yard belonged to said: firm; but 
Kirksey charges that these statements were false, and intended 
to deceive the arbitrators, and that all these hides, except a 
few taken on shares to tan for other persons, were purchased 
with the means of the firm, which Fike was attempting to 
convert to his own nse. 

After said award was made, Kirksey sent his agent to Fike, 
to receive his half of the leather and accounts awarded to 
him ; and Fike delivered to said agent one-half of the leather 
on one side of the yard, not exceeding in value $400, and $48 
in accounts, of which the greater part is entirely worthless. 
Kirksey has notes on Fike, for money and provisions fur- 
nished him, on which Fike has made some payments; and 
this is all that Kirksey has received from the firm. Fike has 
been and is disposing of all the leather in the yard, with the 
view of defrauding Kirksey. He now has on hand 150 pieces 
of leather, worth $300, and three vats of leather, each worth 
$60 ;-which have been procured by him from the profits of 
the joint business, and which are liable in equity to satisfy 
Kirksey’s said demand on the partnership. Fike claims this 
leather as his own, is using and disposing of it for his own 
use and benefit, and is preparing to remove it from the yard, 
so that Kirksey will be without any remedy or means of in- 
demnification. Fike is insolvent, and has no means out of 
which the money due Kirksey on a settlement of the partner- 
ship business can be made, unless the leather in his hands can 
be subjected ; and he is fraudulently disposing of said prop- 
erty, with the view of defeating the collection of said demands. 

The bill prays for an injunction, attachment, discovery and 
production of books and accounts, account of partnership 
transactions, and for general relief. 

The chancellor sustained a demurrer to the bill for want of 
equity, and his deeree is now assigned for error. 


JouN T. Morcan, for the appellant. 
Wuite & Parsons, contra. 


GOLDTHWAITE, J.—The bill cannot be sustained under 
the act of 5th February, 1846, (Acts 1845-6, 17,) as there is 
no indebtedness to any specific amount charged, nor any affi- 
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davit that any particular sum is due.—McGown v. Sprague, 
23 Ala. 524. 

We think, however, it ean be sustained for the purpose of 
spgcifically enforcing the award. It is true, that if the dam- 
ages resulting from the failure of Vike to perform were capa- 
ble of being exactly measured, and complete redress could be 
afforded at law, equity would not interfere.—Story’s Equity, 
(3 ed.) §§ T17a, 718; Savary v. Spence, 13 Ala. 561. In the 
present case the bill charges the insolvency of Fike; and we 
are by no means certain that, under the special circumstances 
of this case, that fact would not give the complainant the 
right to call upon a court of equity to enforce the award spe- 
cifically.—Deloret v. Rothschild, i Sim. & Stu. 590. But, 
waiving the discussion of this question, we are of opinion, that 
the jurisdiction of the court can be sustained upon the award 
itself. To bar the interference of equity, it is not enough 
that the party might successfully maintain an action at law 
upon the award. The question is, could he by a verdict ob- 
tain all that it was the object of the award to give him? If 
he could not, then it would seem indispensable to justice that 
he should obtain it by a specific performance. In contracts 
for the sale of stocks, or goods, the reason why equity will 
not, in general, enforce them specifically, is, that the goods 
and stocks have usually a certain marketable value, and the 
purchaser can, on the breach of the contract, supply himself; 
and the money he would expend in the purchase of the quan- 
tity contracted for, with interest, would be given in the way 
of damages at law.—Story’s Eq., $717. But where there are 
special circumstances, operating as an inducement to the con- 
tract, which a court of law could not look at in giving dam- 
ages, the case would be different. Thus, where a ship-carpenter 
purchased a large quantity of timber near his yard, for the 
purpose of carrying on his business; as the market value of 
such timber, differently situated with respect to his yard, 
would not fully compensate him, it would be a proper case 
for specific performance.—Buxton v. Lister, 3 Atk. 384, 385; 
Adderley vy. Dixon, 1 Sim. & Stu. 607. So, here, the com- 
plainant was engaged in the business of tanning; he was to 
receive one-half of the skins in the yard, as well as of the 
leather, and was also to have the use of one-half of the vats. 























JUNE TERM, 1855 5. 387 


< De wie , King. 





It is fair to presume, tha at the award had relation to his busi- 
ness—ithat it contemplated his tanning the skins and selling 
the leather : aie al iough a court of law might give him their 
value, and allow him for the use of the vats, it could not look 
to the profits he might have derived from them in the busi- 
ness, or the losses he might sustain from the failure of the 
other party to perform in specie ; and thus he could not, in a 
court of law, obtain full compensation. 
Deerce reversed. and cause remanded. 
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Ex Parte KING. 

[APPLICATION FOR MANDAMUS TO CHANCELLOR.) 
lL. Jurisdiction oy chancellor, pending eppeal from jfirul decree granting divorce a vinculo, 
ig alow temporary alineny.—On bill filed by the wife, asking a divorce a win- 
culo, an interlocutory order wes made for the allowance of temporary all- 
mony, and on final hearing a decree was rendered in her favor; a reference 
to the master was also made, to ascertain and report the value of the de- 
fendant’s estate, and if wes further ordered that the cause “be retained in 
court for further orders’: end from this decree, before the report came in, 
the defendant took an appeal: Jd, that the chancellor, notwithstanding 
the appeal, had jurisdiction to grant an or- 
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the suing ont and pendency of 
der, on the petition of the wite showing a necessity for it, to secure the 
prompt payment of tie quarterly allowances made by the previous interloc- 
utory deeree, and to reculre defendant to pay the complainant’s solic- 
itors such further sum as might he a reasonable compensation for their 
services in defending the appeal. 

Mandamus lies, in favor of wife, on chancellor's refusal lo allow temporary alimony 
pending suit for civorce—The wile has a right to a support out of ber hus- 
band’s cstate, pending a suit for divorce ¢ against him, and also to such sum 
as is necessary to procure solicitors to conduct the suit for her; and when 
this right is denied by the chancellor at any time before permanent alimony 
is finally set apart to her, a mandamus will be awarded from the Supreme 
Court, to compel him: to make the necessary order, as there is no other ade- 
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quate and snecitie remedy. 


APPLICATION for mandamus to the Hon. Chancellor JAMES 
B. CLark, presiding in the Chancery Court of Macon. The 
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facts, on which the application is based, are stated at length 
in the opinion of the court. 


Jas. KE. Benser and Geo. W. Gunn, for petitioner. 


Cropton & Ligon, contra. 


RICE, J.—In February, 1854, Mrs. King filed her bill in 
the Chancery Court of the 13th District of the Middle 
Chancery Division, against her husband, for a divorce a vin- 
culo, and for an allowance ont of his estate, upon the ground 
that he had committed actual violence on her person, attended 
with danger to her life, or health, &c.; and the defendant im- 
mediately filed his answer to the bill. At the May term, 1854, 
of said court, on the petition of the complainant, an order 
was made by Chancellor Clark, ‘that the defendant pay to 
the complainant, for her support and maintenance, until other- 
wise ordered by this court, the sum of five hundred dollars 
per annum, to be paid in quarterly payments ; the first pay- 
ment to be made on the 15th day of May, 1854, and so on, a 
payment every three months”, &c. “ And that the defendant, 
without delay, pay into the hands of the solicitors of the com- 
plainant the sum of three hundred dollars, two hundred dol- 
lars of which they will retain for their services, and one hun- 
dred dollars of which they will apply to the defraying the 
necessary expenses of the preparation of this cause for hear- 
ing on behalf of the complainant,” &e. 

At the Winter term, 1854, of said court, the cause was sub- 
mitted for a final decree, upon the bill, answer and proof, to 
Chancellor Walker, who pronounced and filed 4 final decree 
granting to complainant a divorce a vinculo, and an allowance 
out of the estate of the defendant, and ordering a reference 
to the register to ascertain and report the value of the estate 
of the defendant, &c. One part of this decree is in these 
words,—“ It is ordered that this case be retained in court for 
further orders.” 

Before any report was made, the defendant, in February, 
1855, took an appeal from said decree of Chancellor Walker 
to this court, and said appeal is still pending. 

At the May term, 1855, of said Chancery Court, the com- 
plainant presented to Chancellor Clark her petition, stating 
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and referring to all the proceedings of said court in said 
cause, the pendency of said appeal, the failure of the defend- 
ant to pay any of said quarterly allowances or payments 
except the first and second, and the necessity for the payment 
of all of them, as well as the necessity for continuing the 
allowance and payments until permanent alimony shall be set 
apart to complainant by decree upon the report of the regis- 
ter, and the necessity for a further allowance to complainant’s 
solicitors for services already rendered and to be rendered 
in defending said appeal. The petition prayed for such order 
as would secure the prompt payment of said quarterly allow- 
ances until permanent alimony was set apart to complainant 
by decree on the report of the register, and for an order that 
defendant pay to her solicitors seven hundred dollars, in part 
for their services already rendered in the cause, and in part 
to enable her to defend said appeal, with the additional sum 
of one hundred dollars for extra expenses, &c., in the prose- 
cution of said cause. Chancellor Clark denied the applica- 
tion made by this petition, and his order denying this appli- 
cation was entered on the records of said Chancery Court at 
its May term, 1855. 

An application is now made by complainant to this court 
for a mandamus, to compel Chancellor Clark to make such 
order as was prayed for by said last-named petition ; and 
notice of this application has been duly served on him, and 
on the solicitors of the defendant. 

There is nothing in the decree of Chancellor Walker, 
which ousted said Chancery Court of its jurisdiction to grant 
an order to secure the prompt payment of the quarterly allow- 
ances until the appeal taken by the defendant shall be de- 
termined, and until the final action shall be had upon the 
report of the register and the litigation in the cause shall be 
completely closed. The jurisdiction of that court in the case 
is as full now as it ever was, except as to the grant of a 
divorce a vincufo and the allowance out of the defendant’s 
estate, as permanent alimony, expressly decreed by Chancel- 
lor Walker. Its jurisdiction as to all such orders, as are 
prayed for by the petition of complainant, was as complete 
when that petition was presented as it was before Chancellor 
Walker made his decree.—Lynde vy. Lynde, 4 Sandf. Ch. R. 
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373 ; Williams v. Williams, 3 Barb. Ch. R. 628 ; Gerard vy. 
Gerard, 3 Barb. Ch. R. 628; Logan v. Logan, 2 B. Monroe, 
142; Denton v. Denton, 1 Johns. Ch. R. 364; Code, § 1970; 
2 Story’s s Eq. § 1425, n. 2; Stones v. Cooke, § Sim. 321, note. 

Chancellor Clark eld have granted the order to secure 
the prompt payment to complainant of the quarterly allow- 
ances, as prayed for in her petition ; and he should have also 
made an order, requiring the defendant to pay to the solic- 
itors of complainant such sum as may be ascertained to be a 
reasonable compensation for their services already rendered 
in the cause and not paid for, and for their services in de- 
fending the appeal which has been taken by the defendant. 
And as he has refused to do so, and has had notice of the 
present application, and as the nature of the case is peculiar, 
and the necessity for prompt action apparent, a peremptory 
mandamus must issne to hin—the Chancellor of the Middle 
Division and presiding over the Chancery Court of the 13th 
Chancery District,--commanding him to vacate the order 
made by him at its May term, 1855, denying the application 
made by complainant’s petition presented to him at that term, 
and to make such order thercon as we have hereinabove indi- 
cated to be the proper order on said petition. 

The general rule, that a mandamus will not be allowed 
when the party has another remedy, must be understood to 
relate to a specific remedy, which will place the party in the 
same situation as he was before the act complained of,—a spe- 
cific and adequate remedy.—Htheridge v. Hall, 7 Por. 47. 

The wife has a right to a support during the litigation, and 
also to such sum as is necessary to procure solicitors to con- 
duct her suit with her husband. When this right is denied 
by the chancellor, pending the litigation, and before perma- 
nent alimony is finally set apart to her, there is ne adequate 
and specific remedy for her, except the writ of mandamus. 
There is an essential difference between a case of peculiar 
nature and pressing necessity, like this, and other cases to be 
found in our reports in which we have refused to allow a 
mandamus; such as Ex parte Rowland, 26 Ala. R. 133. 

Let a mandamus issue, in conformity with our views here- 
inabove expressed. William King, the husband of the peti- 
tioner, must pay the costs of this application, 
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FOSTER vs. GLAZENER. 
[DEBT ON FOREIGN JUDGMENT ESTABLISHING LOST NOTE.] 


1. Stautory proceeding in Georgia to establish lost note, not proceeding in rem.—The 
summary remedy given by statute in Georgia to establish a lost note (Prince’s 
Digest, p. 420, § 6), being predicated on an exporte affidavit, and without 
notice to the party to be affected thereby, cannot be assimilated to suits 
commenced by original attachment, or others analogous to proceedings in 
vem, since the court has custody of neither the person nor the thing. 

2. Law of nations as io assumption of extra-tervitorial jurisdiction —It is a well-set- 
tled principle of international law, that every attempt on the part of one 
nation or state. by its legislation, to grant jurisdiction to its courts over 
persons or property not within its territory, is regarded elsewhere as mere 
usurpation ; and all judicial preccedings, in virtue of it, are held utterly 
void for every purpose. « 

3. Courts of general jurisdiction. esto ennmary proceedings, held limited and special.— 
Although every reasonable intendment is to be made in favor of the regu- 
larity of the proceedings of courts of general jurisdiction; yet this rule 
cannot be invoked in favor of their summary proceedings under special statu- 
tory powers in derogation of the common law, as to which they are placed 
upon the seme footing with courts of limited and special jurisdiction, and 
must poten pursue the statute. 

Common law a lo exist in sister States-—By the common law, a man was 

not bound by any judicial proceeding, to which he was neither a party nor 

a privy, and against which he had no opportunity to defend; and any for- 

eign statute, or rule of court, contravening this principle, and authorizing 

the court to proceed without notice, or upon publication, must be affirma- 
tively shown, or the proceeding will be held void for want of jurisdiction. 

‘y of Georgia judgment establishing lost note—A summary judgment ren- 


ha 





5. Lnvalidi 
dered under the statute of Georgia givin g the > Superior Court “ power and 
authority to establish copies of lost papers” &e., “under such rules and 


) 


precautions as are or may be customary and according to law and equity” ; 
will be held void in the courts of this ar ige for want of jurisdiction of the 
person, when tie record does not show the statute authorizing the court to 
proceed without notice. 

6. Plea to jurisdiction of foreign court-—Ordinavily, in debt on a foreign judg- 
meni, & plea, averring that the defendant wes without the jurisdiction of 
the contri and liad no notice, should aiso allege that he did not, either in 
person or by attorney, appear to the acticn; hut this rule only applies to 
cases in whieh the record shi hat the court had jurisdiction of the per- 
son; and where this does not appear, the defendaut may, under the general 





issue, show that the court had no jurisdiction. 


ApprEaL from the Circuit Court of Talladega. 
Tried before the Hon. JOHN GILL SHORTER. 
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THIs was an action of debt, brought by Ira R. Foster against 
Sion B. Glazener. The declaration contained all the common 
counts, and a special count, alleging that, “on the 28th Au- 
gust, A. D. 1848, ata term of the Superior Court begun and 
held in and for the county of Forsyth, in the State of Geor- 
gia, one of the United States of America, in a cause therein 
pending, wherein Ira R. Foster was plaintiff, and Sion B. 
Glazener was defendant, for the purpose of establishing a lost 
note; by the consideration and judgment of said court, the 
following copy was established, in lieu of the said original 
note so lost : 

‘One day after date, I promise to pay Lra R. Foster, or 
bearer, one hundred dollars, for value received this 24th De- 
cember, 1844. Sion B. Glazener ;’ 
as by the record and proceedings thereof, in the said court 
remaining, appears. And plaintiff avers, that said judgment 
had the force and effect, in the said State of Georgia, of estab- 
lishing said copy note in lieu of the original note, which was 
lost as aforesaid ; which said judgment still remain, in said 
court in the State of Georgia, in full force, strength, and effect, 
not in anywise reversed, annulled, vacated, paid off, or satis- 
fied; and said note still remains due and unpaid by said de- 
fendant to said plaintiff. Whereby an action hath accrued”, &c. 

The defendant demurred to cach count in the declaration, 
but his demurrer was overruled ; and he then pleaded nil 
debet, failure of consideration, want of consideration, and the 
following special plea to the special count: “ That before the 
commencement of said proceedings in the Superior Court of 
Forsyth county, in the State of Georgia, set forth in the first 
count of plaintiff’s declaragion, defendant was a resident and 
citizen of the State of Alabama, and has since continued to 
be, and is a resident citizen of the State of Alabama; and 
from a long time before the commencement of said proceed- 
ings, until this time, has not becn a resident, or a citizen of 
the State of Georgia; and defendant had no notice of said 
proceedings in said Superior Court for Forsyth county in 
said State of Georgia.” The plaintiff demurred, in short by 
consent, to this Jast plea, and moved the court to strike the 
others from the files, on the ground that neither of them could 
be pleaded as a defence to this action. The court overruled 
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the denen er read tee ahah, and the defendant: ‘ahi demur- 
red to each plea separately except the last ; and his demurrer 
being overruled, he then joined issue on the first three pleas, 
and replied to the last, “ that plaintiff, at the time of the ren- 
dition of said judgment, was a resident citizen of said county 
of Forsyth in the State of Georgia, and, being such resident 
citizen, was the owner and holder of said note, given to him 
while such by said defendant; and that while such citizen he 
lost the same, and afterwards (still being such citizen) he in- 
stituted said proceedings in the proper court of said county, 
and obtained said judgment; and this he is ready to verify,” 
&c. The court sustained a demurrer to this replication, and 
the plaintiff then replied again, “ that plaintiff was the owner 
of said note, he being then a resident citizen of the State of 
Georgia and county of Forsyth, and, being such, lost said 
note; and thereupon plaintiff instituted said proceedings, and 
obminea said judgment.” ‘To this replication, also, the court 
sustained a demurrer, and the plaintiff then took issue on 
said plea. 

On the trial, the plaintiff offered in evidence certain statutes 
of the State of Georgia, which may be found in Prince’s Di- 
gest, pp. 419-20, S$ 3, 4, 5,6; of which the last section pro- 
vides, among other things, that the Superior Courts of the 
State “shall have power and authority to establish copies of 
lost papers, deeds, or other writings, under such rules and 
precautions as are or may have been customary and accord- 
ing to law and equity.” In connection with these statutes, 
the plaintiff offered in evidence a certified transcript of the 
proceedings of said Superior Court of Forsyth county, Geor- 
gia, on which his action was founded. This transcript con- 
tained, first, the affidavit of the plaintiff, subscribed before a 
justice of the peace; setting out a copy of the note, to the 
best of his recollection, and swearing to his possession and its 
subsequent Joss. On this affidavit, the court made an order 
at its August term, 1847, “that a copy of this rule be pub- 
lished onee a month, for three months, in a public gazette of 
this State, or be served personally on the said maker, three 
months before the next term of this court; and if no cause is 
shown to the contrary, said copy will be established in lieu 
of said original note.” At the February term, 1848, the 
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cause was continued, on account of the failure to make the 
publication required by the previous order ; and at the August 
term, 1848, the following order and entry was made :—“ It 
appearing to the court that the order granted at the August 
term, 1847, of this court, has been duly published as therein 
directed, and no cause being shown in opposition to said mo- 
tion; it is, therefore, ordered and adjudged, that said rule 
nisi he made absolute, and that said copy note be, and the 
same is hereby, established in lieu of the lost original; and it 
is further ordered, that the clerk furnish Ira R. Foster with a 
certified copy of the said established note, and of this rule, 
upon application and payment of costs.” 

The defendant obiected to this trauscript going in evidence, 
and the court sustained his objection; and to this plaintiff 
excepted. The plaintiff then offered if, in connection with 
said statutes, “simply for the purpose of establishing by his 
affidavit contained therein the loss of said note, for the pur- 
pose of laying a predicate for secondary evidence of its 
contents”; but the court again excluded it, on defendant’s 
motion, and plaintiff excepted. 

In consequence of these rulings of the court, the plaintiff 
was forced to take a nonsuit; which he now moves to set 
aside, and assigns for error all the rulings of the court below. 

ALEX. & JoHN Wurté, for the appellant : 

1. The action of the Georgia court, establishing the exist- 
ence of the note, was a proceeding in rem, and as such bind- 
ing upon the parties, whether they had notice or not ;—pro- 
vided the court had jurisdiction of the thing. The replications 
to the fourth plea show this fact.—Croudson v. Leonard, 4 
Cranch, 434; Andrews v. Herriot, 4 Cowen, 520; Grant v. 
McLachlin. 4 Johns. 34; ifolmes vy. Remsen, 20 i. 229. Our 
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proceeding hy attachmen L 

2. That the matters decided are binding on the parties, see 
Blad v. Bamfield, 3 Swanst. 60-4: 4 Cowen, 522, and cases 
and this being the case, the judgment was bind- 
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iamiliar example of this. 


there cited ; 
ing upon the defendant as to the establishment of the exist- 


ence of the note. 
2. The act leaves the manner in which the note shall be 


established, discretionary with the court; the only thing 
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necessary ry give wit jurisdiction of hee case, is the proof of 
the loss of the note: and even the amount and character of 
the proof of this fact is left to the court. But the proof re- 
quired in this case is the same usually admitted in our own 
courts, and indeed the only evidence which the nature of such 
cases usually admits of—viz., the affidavit of the holder. 
bse was also other evidence of its loss. 

4, The position, that plaintiff’s affidavit of the loss of the 
note is evidence for no purpose in this court, cannot be sus- 
tained. It formed part of the transcript from the records of 
the Georgia court, which was properly certified. and there- 
fore entitled to all the force and effect given by the act of 


Congress. 


Joun IT’. MorcGan, contra: 

This action is not really founded on a lost note, but on a 
Georgia record, which purports to have established a copy of 
a lost note. The record was offered in evidence under all the 
counts, including the common counts; and the statutes of 
Georgia were offered in evidence to show the jurisdiction of 
the court to establish the copy of the lost note. The objec- 
tions to the admissibility of the record are,— 

1. The offer to introduce it was not accompanied with any 
proof aliunde of the existence or loss of the note, and it was 
not therefore the best evidence. The affidavit in the record 
is not evidence for any purpose in our courts.—Chandler vy. 
Hudson, 8 Ala. 366. 

2. The Georgia statute, read in evidence, does not make 
copies of lost papers, established under its rules and provis- 
ions, evidence of the existence and contents of those papers, 
even in the courts of Georgia. Those rules certainly have 
no exira-territorial operatidn ; and unless the proceeding in 
Georgia is a judgment, within the meaning of the constitu- 
tion and acts of Congress, there is no law to give it force and 
effect in Alabama. [tis not such a judgment; but, even if 
it were, the record shows that it was not rendered on per- 
sonal service.—Bigger v. Hutchings, 2 Stew. & P. 445. 

3. The Georgia statute confers on the Superior Court the 
power to establish lost papers, under such “ rules and precau- 


of? » 


tions as are customary and according to law and equity” ; 
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but no law or custom of those courts is shown, authorizing 
an ex parte proceeding, without notice, and on no other proof 
than the affidavit of the actor. To make the evidence com- 
petent, it must be shown, as a part of the authority of the 
Georgia court to act in this summary way, that they pro- 
ceeded according to some custom or practice of those courts, 
or according to some rule of law there. The proceeding be- 
ing purely statutory, and not according to the course of the 
common law, no intendments are to be made in its favor; 
especially where the whole matter belongs to a foreign juris- 
diction, and is not a matter of judicial knowledge. 


CHILTON, C. J.—The proceedings in the State of Geor- 
gia, to supply evidence of the lost note, predicated, as they 
were, upon the ex parte affidavit of the appellant, and with- 
out notice to the appellee, cannot be assimilated to proceed- 
ings upon original attachments, where the lands or personal 
property of the defendant are seized, and are considered in 
custody of the law, in lieu of the person of the debtor; and, 
to that extent, ave analogous to proceedings in vem. Here, 
the court had neither the person, nor the vem, in custody. 

It is a well-settled principle of international law, that every 
attempt on the part of one nation or State, by its legislation, 
to grant jurisdiction to its courts over persons or property 
not within its territory, is regarded elsewhere’ as mere usur- 
pation ; and all judicial proceedings, in virtue of it, are held 
utterly void for every purpose. This proceeds upon the known 
maxim, “Extra territorium jus dicenti impune non paretur.”— 
Story on Conflict of Laws, 449, § 539; 2 Vattel, b. 2, ch. 8, 
§ 84; 2 Phil. Ev. (Cow. & H.’s Notes,) 2d ed., p. 907, note 
637, and cases there collected. In the case before’us, it does 
not appear from the record that the court of (reorgia obtained 
jurisdiction of either the person or property of Glazener. 

But it may be said, that the Superior Court of Georgia is 
one of general jurisdiction, aud every intendment is to be 
made in favor of the jurisdiction of such court, and of the 
regularity of its proceedings ; that its proceedings are to be 
deemed valid, until iis jurisdiction is disproved by the party 
resisting them. This proposition may be conceded, and yet 
the appellant can take no benelit from it, fur the reason, that 
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although the court is one of general jurisdiction, its powers 
respecting the subject-inatter of adjudication are special and 
limited ; and in respect of such extraordinary jurisdiction, 
which is in derogation of the common law, and summary in 
its character, the court is placed upon the same footing with 
a court of special and limited jurisdiction.—Thatcher v. Pow- 
ell, 6 Wheat. R. 119-127; Phil. Ev. (C. & H. Notes), 2d ed., 
vol. 2, p. 906, note 637: Cone v. Cotton, 2 Blackf. R. 82. 
Whyte, J., in Earthman v. Jones, 2 Yerg. 493, said,—* Where 
a statute prescribes a new proceeding, either unknown to the 
common law, or contrary thereto, the statute, so far at least 
as those parts of it essential to jurisdiction are concerned, 
must be not only proved, but shown to have been strictly pur- 
sued, or the proceeding will be a nullity.”—See 10 Wend. 75; 
1 Mass. 103; 2 East, 221. Such,. also, is the uniform doc- 
trine of this court, as is shen by the numerous decisions 
upon summary remedies, in favor of banks, &e. 

By the statute law of Georgia, the Superior Court has power 
and authority given it “to establish copies of lost papers, 
deeds, or other writings, under such rules and precautions as 
are or may have been customary and according to law and 
equity.” What were the rules and precautions which were 
customary, and which accorded with law and equity? We 
are not informed by this record. It is clear that no person 
ought to be bound by any judicial proceeding, to which he 
was neither a party nor privy, and against which he had no 
opportunity afforded him to defend. This would be against 
the course of the common law; and if any statute existed, 
contravening this provision, or any rule, authorizing the court 
to proceed in a matter so vitally affecting the interest of a 
party, without notice, or upon publication, the statute, or rule 
of court, should have been shown ; otherwise we must presume 
the common law obtains, and hold the proceeding void for 
want of jurisdiction of the person. We cannot, from this 
record, ascertain what the local law was, which prescribed 
the mode of procedure; and hence are unable to see that the 
law has been pursued. Tested by the law which we must 
presume applied, the proceedings are void for want of notice. 
Borden v. Fitch, 15 Johns. R. 141; Andrews v. Montgomery, 
19 2. 162; Bissell v. Briggs, 9 Mass. R. 467; Shunway v.' 
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Stillman, 4 Cow. R. 294-5; ib. 524. The pleadings in an 
action are governed by the dignity of the instrument on which 
itis founded. If it be a record, conclusive between the parties, 
it cannot be denied, except upon the plea of ned lied record.—- 
Mills v. Duryee, 7 Cran. 431. But we have seen that such is 
not the eflect of this record. It is available for no purpose 
whatever. 

It follows from what we have said, that the court below did 
not err in the several rulings excepted to. The defendant 
could show, under the general issue (nif debet), that the court 
had no jurisdiction to render the judgment or decree (Bissell 
v. Briggs, 9 Mass. R. 462; Stephens v. Gaylord, 11 2b. 266; 4 
Cow. R. 324); and being allowed to go behind the record, 
he could plead any plea going to the consideration upon which 
it was predicated. 

Ordinarily, a plea to a judgment of a sister State, averring 
that the defendant was without the jurisdiction of the court 
and had no notice, should go further, and state that he did 
not appear to the action; for, notwithstanding he may have 
resided out of the State where the judgment was rendered, 
and have had no legal notice, he may nevertheless, by himself, 
or counsel, have appeared to the action. We apprehend, 
however, that this applies to cases where the record shows 
that the court had jurisdiction of the person. Here, the con- 
trary is shown, unless we can presume that publication of the 
object of the motion to supply the lost note is equivalent to 
service: which we cannot do, in the absence of proof show- 
ing such to be the law of Georgia. 

Tt i is unnecessa ie that we make a more specific application 
of the principles settled above to the rulings of the court. 
They were ie upon the idea, that the record was mere 
waste paper; and so we regard it. We cannot, therefore, set 
aside the nonsuit. 

Judgment affirmed. 
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SANDS & CO. vs. MATTHEWS, FINLEY & CO. 


[ORIGINAL ATTACHMENT AND GARNISHMENTS—CONTEST WITH '{RANSFERREE. | 


. Acceptance of bill of exchange must Le in writing—Under the provisions of the 
Code (§§ 1552, 1535), no right can accrue to any one froma verbal promise 
to pay or accept a bill of exchange, unless the party to whom such promise 
is made negotiates the bill on the faith of it. 

. Retention of Lill by perinission no acceptance.—-if the drawee, Ly permission of the 

payee’s agent, retain the bill for examination from Saturday until the fol- 

lowing Monday, no legel obligation is thereby created against him as ac- 

ceptor during that time (Code, § 1536). 

Drawee, before acceptance, liable to garnishment—A. bill of exchange. until ac- 

cepted, does not operate as an assigninent of the funds in the hands of the 

drawee, which may therefore be attach ed by process of garnishment. (Iix- 

pressly overruling Connoley v. Cheeshorough, 21 Ala. 166; though the de- 

cision, under the facts, might have been rested on its authority.) 


—_ 


i) 





es 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALEX. McKinstry. 


THE appellants, on the 16th May, 1&6 or sued outan original 
attachment against the estate of Stone & Walworth, as non- 
residents, and summoned Alexander Auld by process of garn- 
ishment, as their debtor; and afterwards, on the 18th May, 
1853, recovered a judgment against said Stone & Walworth, 
for $1,215 18. The earnishee appeared, at the June term, 
1853, and answered as ae “That he was indebted to 
said Stone é& Walworth, in ‘the um of 5796 62, and no more; 
that they drew two drafts on him, in favor of St. John, Pow- 
ers & Co., one for $386 68, at one day’s sight, and the other 
for $420 97, at thirty days’ sight, which ppg were presented 
to him for acceptance on Saturday, siay 14, 1853, by St. John, 
Powers & Co., who represented themselves to be agents of the 
parties in New Orleans claiming the money; that he took 
the drafts into his possession, and requested that he might 
retain them until Monday, the 16th May, and promised St. 
John, Powers & Co. that he would pay the draft for $386 68 
on Monday, and if he found on examination that the amount 
of the other draft was correct, he would on Monday accept it, 
payable in thirty days; that the drafts remained in his hands, 
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in the same situation, when this process of garnishment was 
served upon him on Monday. Further answering, garnishee 
says, that on the 10th May, 1853, said Stone & Walworth 
drew on him, in favor of the same parties, for the sum of $600, 
which he refused to accept, and that draft was accordingly 
returned ; that afterwards they drew the drafts above named, 
which amount to more than his indebtedness to them by 
$11 63, being so drawn by mistake; and he attaches here- 
unto a copy of his letter to said Stone & Walworth at the 
time said draft for $600 was drawn on him.” 

By consent of parties, as appears from an agreement of 
record, Matthews, Finley & Co. were substituted for St. John, 
Powers & Co., and were permitted to appear as claimants 
without filing an affidavit; and it was further agreed, that 
said’ drafts were drawn in the ordinary form of negotiable 
bills of exchange, and did not indicate that they were drawn 
on any specific fund. In the judgment entry, discharging the 
garnishee, it is recited “that the said drafts were produced 
to the court, duly endorsed by said St. John, Powers & Co., 
by which it is shown that said Matthews, Finley & Co. are 
the rightful claimants of the fund mentioned in said garn- 
ishee’s answer”; and the garnishee was accordingly dis- 
charged, at plaintiffs’ costs, which judgment is now assigned 
for error. 


Percy WALKER, for appellants, made these points :— 

1. The drawee of a bill of exehange cannot be held liable, 
under the Code, unless he accepts, or promises to accept, in 
writing.—Code, § 1532; 2 Story’s Equity, § 1043. 

2. The drawing of a bill, before acceptance, does not oper- 
ate as an assignment to the payee of the funds in the hands 
of the drawee. The ruling in Connoley v. Cheesborough, 21 
Ala. 166, it is submitted, is not correct, and is not sustained 
by the authorities cited in its support. The question has, of 
late years, undergone carcful and elaborate discussion in the 
Court of Appeals of New York ; and it is there held, that the 
drawee, until after the bill is accepted, owes no duty to the 
holder.—Harris v. Clark, 3 Comstock’s R. 118 ; Cowper- 
thwaite v. Sheffield, 7. 245; Winter v. Drury, i Selden’s R. 
525; Chapman y. White, 2 i). 412; also, Mandeville v. 
Welch, 5 Wheat. 286. 
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3. But, even if Connoley v. Cheesborough is adhered to, 
so far as this general proposition is concerned, it cannot be 
regarded as an authority under the particular facts of this 
case. In that case, but one bill was drawn for the entire 
amount ; here, two separate bills, each for a part of the fund 
only, and the two together exceeding the amount of that fund. 
The two bills must be regarded separately, and cannot be 
consolidated into one; and this brings it within the principle, 
asserted in that case, “ that if a bill be for only a part of the 
funds in the hands of the drawee, then the assignment cannot 
be considered as complete, until there has been an acceptance 
or an agreement to pay.” In that case, too, the drawee did 
not deny the drawer’s right to draw the bill, and his only 
reason for not paying was, that the debt had been attached 
after the draft had been drawn; while here, it is obvious that 
he would not have accepted, because the amount, on examina- 
tion, was found not correct. 


JouHN I’. TAyLor, contra: 

Connoley v. Cheesborough, 21 Ala. 166, is the law of this 
State, and is decisive of this case. It is here shown that the 
whole sum in the drawee’s hands had been drawn for, that 
the drafts had been passed to an innocent holder, had been 
duly presented, and had been in the drawee’s hands for two 
days when the garnishment was served ; he retaining them, 
perhaps, for the express purpose of being garnisheed. It is 
shown, also, that the drawer had previously drawn for the 
whole amount at once, but the drawee would not pay in that 
way ; and for his accommodation the two drafts were substi- 
tuted, giving him time on one. The holder cannot, under 
such circumstances, lose his lien.—Code, $§ 1533, 1535, 1536. 


GOLDTHWAITE, J.-—By the Code (section 1532) it is 
provided, that “no person, within the State, must be charged 
as the acceptor of a bill of exchange, unless his acceptance is 
in writing, signed by himself or agent.” The object of this 
provision was, to secure unmistakable evidence to charge the 
acceptor; and no right could, therefore, accrue to any one 
upon a verbal promise to pay or accept, unless the party to 
whom it was made had, on the faith of such promise, nego- 
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tiated the bill—Code, § 1535. But this section has no ap- 
plication to the facts as disclosed by this record. Neither, in 
the present case, can the retention of the bills by the drawee, 
for more than twenty-four hours, amount to an acceptance 
(Code, § 1536), for the reason, that the only legitimate infer- 
ence to be drawn from the answer of the garnishee is, that he 
was permitted by the agent of the holder to retain them until 
the following Monday, and consequently no legal obligation 
could be created against him as acceptor during that day. 

The judgment rendered can, therefore, only be sustained 
on the ground, that the drawing of the® bills, and their pre- 
sentment to the drawee, was an assignment to the payee of 
the amount in his hands belonging to the drawer; the aggre- 
gate of the sums drawn for exceeding that amount. In Con- 
noley v. Cheesborough, 21 Ala. 166, the sum drawn for was 
greater than the amount in the hands of the drawee; and it 
was held, that upon notice to the latter, it operated as an as- 
signment of the whole fund. But the judge who delivered 
the opinion in that case concedes, that had the draft been for 
part of the funds only, it could not be an assignment until 
accepted ; and this is unquestionably true, even in cases where 
the order is not a bill of exchange, and is drawn upon a spe- 
cial fund; and the reason assigned by Judge Story, in Man- 
deville v. Welch, 5 Wheat. 286, is, that it would be permit- 
ting a creditor “to split up a single cause of action into many 
actions, without the assent of his debtor.” Here, the record 
shows that two drafts were drawn, each being for less than 
the amount in the hands of the drawee; and that being the 
case, if we were to rest on Connoley v. Cheesborough, supra, 
neither of the drafts could operate as an assignment of the 
amount of the fund they were drawn for, nor could both of 
them have that effect as to the aggregate amount, for, in 
either case, it would cnable the creditor to split up his de- 
mand. 

But we are not satisfied to rest our decision on this ground. 
The drafts here are not payable out of the special fund. 
They are bills of exchange, and we cannot, without varying 
their legal effect, say that they are drawn upon the particular, 
rather than the general fund. They can create no liability 
in favor of the payee against the drawee, until the latter has 
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accepted them; and, until then, they do not amount to an as- 
signment of the funds in the hands of the drawee. The case 
in our own court to which we have referred, is wrong, and is 
not sustained by the authorities which are cited to support it. 
Mandeville v. Welch, supra; Harris v. Clark, 3 Coms. 93 ; 
Cowperthwaite v. Sheffield, 3 i. 243; Winter v. Drury, 1 
Seld. 525; Chapman v. White, 2 i. 412; Tiernan v. Jackson, 
5 Pet. 580. 

As the drawee was garnisheed before his liability to the 
defendant in attachment had been changed, the debt should 
have been condemned in his hands. 

Judgment reversed, and cause remanded. 





FLUKER vs. HENRY’S ADM’R. 
[ACTION ON PROMISSORY NOTE BY PAYEE AGAINST MAKER. ] 


1. Principal and surey—New contract between surety and creditor—If the surety 
on a note, given for the purchase money of a slave, executes his own note 
to the payee “in discharge of the balance remaining due”, and takes up 
the original note, his position as surety is exchanged for that of creditor; 
he becomes the principal in his new note, and cannot defeat a recovery on 
it, by setting up fraud in the sale of the negro, or a breach of the warranty 
of soundness. 


APPEAL from the Circuit Court of Talladega. 
Tried before the Hon. Ropert DoucHERTY. 


Tuis action was brought by the appellee, as administratrix 
of Edward Henry, deceased, on a promissory note for $559 
47, executed by the defendant, Baldwin M. Fluker, dated 
April 15, 1851, and payable one day after date to E. Henry 
or bearer. The only plea was the general issue, with leave 
to give any special matter in evidence. 

At the trial, after the plaintiff had offered in evidence the 
note sued on, the defendant introduced evidence tending to 
show that, in the year 1849, J. G. Dent & Co. had purchased 
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a negro from said Edward Henry, plaintiff’s intestate ; and 
then introduced said Henry’s bill of sale of said slave, which 
was under seal, and contained a warranty of title and sound- 
ness. He introduced evidence, also, “tending to show that 
said J. G. Dent & Co. gave their promissory note to said 
Henry for the price of said slave, with himself (defendant) as 
surety to the same; that said Dent & Co., immediately after 
the purchase of said slave, went into Tennessee, and com- 
menced working on a railroad where they had taken a con- 
tract, and carried said negro with them; that defendant, 
whilst they were so operating in Tennessee, after part of said 
original note had been paid, lifted it, by giving the note now 
sued on, in discharge of the balance remaining due on said 
original note, which balance was the amount of the note now 
suedon. Defendantthen introduced one John Deborde as a 
witness, who testified, that he was employed by said J. G. 
Dent & Co. to work on said railroad ; that some time in June, 
1849, about the time of the purchase of said negro, witness 
left Talladega, in advance of said Dent & Co. and their hands, 
for said railroad ; that J. G. Dent & Co. arrived in Tennes- 
see, within fifteen days from the time witness left, at the place 
of operating, with their hands and implements, the said negro 
being one of them; that he discovered, on the day of their 
arrival, that said negro was very short-winded, and breathed 
like he had (what witness called) ‘the bellowses’, and com- 
plained of pains in his side or chest ; that within three or four 
weeks after his arrival, his feet and ankles were swollen, and 
the swelling extended up his legs and system, and in twelve or 
fifteen months he died; that said negro did not work more 
than one-third of his time, in consequence of his complaints, and 
when he did work was not able to do a full hand’s work ; that 
he would not have hired for anything in his then condition ; 
that a good deal of the time he had to be attended to and 
waited on by some one of the other negroes; that the wages 
of a hand were usually about $13 per month and boarded ; 
that the negro, as he was when witness saw him, was worth 
nothing. 

“Plaintiff moved to exclude all the evidence of this witness, 
on the ground that defendant could not recoup damages for a 
breach of warranty made to J.G. Dent & Co.; and thereupon 
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defendant stated to the court, that he would prove, in con- 
nection with what Deborde had testified to, that said negro 
was diseased at the time said Henry sold him to J. G. Dent 
& Co., and long before that time, and that said Henry knew 
it; and stated, that the testimony of Deborde was offered in 
connection with this, which he would introduce in the further 
progress of the trial. Defendant also offered to prove, in 
connection with the testimony of Deborde, that o. G. Dent 
was in fact defending this suit, and had employed the attor- 
ney who conducted the defence, and had authorized him to 
make any defence which could be made availabie by him as a 
party really interested. Defendant further insisted, taat the 
evidence of Deborde was good, of deceit and fraud, or failure 
of consideration. The court, notwithstanding, exciuded the 
evidence, and the defendant excepted.” 
The exclusion of this evidence is now assigned for error. 


J. J. Woopwarp, for the appellant, contended,— 

That the original note could have been successfully de- 
fended, without returning the negro, if fraud was practieed.— 
Ricks v. Dillahunty, 8 Port. 133; Williams v. Cannon, 9 Ala. 
350; 13 Johns. 302; 14 Pick. 217; Chitty on Contracis, 402. 
If it was void for fraud, there is no consideration for the 
note sued on—Huckabee v. Albritton, 10 Ala. 660. The 
surety can make any defence which the principal could.—9 
Ala. 46; 7 ib. 837; 13 ib. 773. The giving of a new note is 
no more obligatory than a parol promise, which does not pre- 
clude such defence.—Huckabee v. Albritton, supra. The 
cases of Langdon v. Roane, 6 Ala. 520, and McGowan v. Gar- 
rard, 2 Stew. 479, though at first view inconsistent with this 
position, on examination will be found not to be so. 


Auex. & Joun Wnité, contra, insisted, that the doctrine 
of recoupment only applies where there are mutual promises, 
between the same parties, made at the same time, and in rela- 
tion to the same sulject-matter—Hatchett & Bro. v. Gibson, 
13 Ala. 593; Hill v. Bishop, 2 i. 820; Green v. Linton, 7 
Port. 141; Batterman vy. Pierce, 3 Fill, 174; Craddock v. 


Stewart, 6 Ala. 82. 
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RICE, J.—The giving of the note sued on by the defend- 
ant, “in discharge of the balance remaining due on the origi- 
nal note”, changed the relation between him and J. G. Dent 
& Co. On the origirial note, he was their surety ; but by 
giving his own note, “in discharge” of it, he became their 
creditor. He cannot, in this suit, be regarded as their surety, 
or as entitled to make any defence which rests upon the exist- 
ing relation of principal and surety. He is the principal, the 
sole principal, in the note sued on, and must be so treated in 
the present action.—Lyth v. Ault, 11 Eng. Law & Eq. R. 580. 

It may be conceded, that the evidence offered by the de- 
fendant and excluded by the court would have been admissi- 
ble, in a suit against him, on the original note——Evans v. 
Keeland, 9 Ala. 42; Lynch v. Bragg, 13 76.773. It may also 
be conceded, that the evidence should not have been excluded, 
if it tended to prove that the original note was void ; or that 
the note sued on was given merely as a renewal ; or that it 
was without any consideration; or that its consideration had 
failed. either in whole or in part.—Bullock v. Ogburn, 13 
Ala. 346 ; Holt v. Robinson, 21 7. 106. But these conces- 
sions cannot help the defendant. There was a valid consid- 
eration for each note. There is no evidence of any failure of 
the consideration of the note sued on. If a defence, either 
total or partial, could have been made to the original note, 
in consequence of fraud in the sale of the negro for which it was 
given, or of the breach of the warranty of his soundness, the dis- 
charge of that note, by giving the note here sued on, destroys 
the right of the defendant to make that defence in this suit. 

There is no error in excluding the evidence which was 
excluded ; and the judgment is affirmed. 
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FREEMAN vs. SCURLOCK et At. 
[TROVER FOR CONVERSION OF SEVERAL SLAVES. ] 


1. Instructions to jury, that they must find for defendant if they believe all the evidence. 
The court is authorized to instruct the jury, that if they believe all the evi- 
dence they must find for the defendant, only in cases where a demurrer to 
the evidence, if interposed, might properly have been sustained ; such a 
charge, therefore, should never be given, where there is any evidence which 
reasonably tends to establish the plaintiff’s case. ; 

. Conversion defined—To constitute a conversion, it is not necessary that the 
party should have had the exclusive control, or actual manucaption of the 
goods: the term embraces, in its legal import, any intermeddling with, or 
dominion over the property of another, subversive of the rights of the true 
owner ; as, if the defendants are actually present, aiding and assisting an- 
other in the unlawful design of removing plaintiff’s slaves from the State, 
with the intention of wrongfully depriving him of his property, even though 
it be for the use and benefit of his wife, each act, in furtherance of the com- 
mon design, is the act of all, and all are guilty. 

. Facts reasonably tending to show conversion——On a separation between plaintiff 
and his wife, and a division of their property had by consent, the slaves 
here sued for in trover were allotted to the wife, and afterwards went into 
the possession of her brother, against whom plaintiff brought detinue. The 
sheriff went with the process to the neighborhood in which the slaves were, 
but did not find them; and on the second or third night afterwards, the 
wife, in company with a minor brother, who is one of the defendants in this 
action, started with the slaves to Montgomery. They were met by the other 
defendant, with his wagon, at 11 o’clock that night, several miles from the 
place of starting, and proceeded in his wagon to Montgomery; traveling by 
an unusual route. At Montgomery, the wife and her brother, with the 
slaves, took passage on a boat, and proceeded to Texas, where she and the 
slaves remain ; and the other defendant returned home. The bill of excep- 
tions states, also, that there was evidence “ tending to show that the defend- 
ant’s wagon had been engaged without telling him the object, that neither 
of the defendants exercised control over the slaves, and that the brother 
went to Texas as the escort of his sister’: Held, that the evidence reasona- 
bly tended to prove a conversion, and that the court therefore erred, in in- 
structing the jury that. if they believed ail the evidence, they must find for 
the defendants. 


AppEAL from the Circuit Court of Macon. 
Tried before the Hon. Ropert DouGHERTY. 


Tus action was brought by Holman Freeman, the appel- 
lant, against William L. Scurlock and Thomas Cliett, to re- 
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cover damages for the c conversion of two slave: es, Lucy and her 
infant child. As the substance of the evidence is embodied 
in the opinion of the court, it is unnecessary to state it in this 
place. The charge of the court, which is here assigned for 
error, was, “that if the jury believed all the evidence offered 
by the plaintiff, to show a conversion by the defendants, it 
was not sufficient to establish a conversion by both the de- 
fendants, or by either of them, and they must find for the 
defendants ; to which charge plaintiff excepted.” 





Gro. W. Guyy, for the appellant : 


1. Any intermeddling with the personal goods of another, 

adverse to the rights of the owner, isa conversion.—1 Chitty’s 
Pl. 154; Thorp v. Burling, 11 Johns. 285. So, where one 
assumes to exercise control or dominion over goods, in exclu- 
sion of the rights of the owner, even though there be no man- 
ual taking.—Abercrombie v. Bradford, 16 Ala. 568; Gray v. 
Crocheron, 8 Port.191. Any use, or disposition of a chattel, 
without the assent of the owner, and inconsistent with his 
rights, is a conversion.—Hutchinson v. Bobo, 1 Bailey’s R. 
‘546; Reid v. Colcock, 1 Nott & McC. 594; Murray v. Bur- 
ling, 10 Johns. 172; Parminter v. Kelly, 18 Ala. 716; 5 Conn. 
323. If the defendants, with a knowledge that the slaves 
were about being taken off, in order to keep them from the 
plaintiff, aided and countenanced the act, or were present and 
in company for that purpose, they are guilty of a conversion. 
Nelson v. Iverson, 17 Ala. 222; Glaze v. MeMillion, 7 Port. 
281; Scott v. Perkins, 28 Maine, 22; Clark v. Whitaker, 19 
Donn. 319; Ripley v. Dobbin, 6 ees 382; Hare v. Pearson, 
4 Ired. 76; Maguyer v. Hawthorn, 2 Harrington’s s (Del.) R. 
71; Connah y. Hale, 23° Wend. 462; Prescott v. Wright, 6 
Mass. 20; Pierce v. Benjamin, 14 Pick. 356; Brown v. Brown, 
13 Ala. 212; Lee v. Matthews, 10 7). 682; Pool v. Adkisson, 
1 Dana, 118. 

2. The consent of plaintiffs wife cannot purge the act: 
trover lies, though the act was done by her order or direction. 
The wife is not, prima facie, the agent of the husband for the 
purpose of lending or otherwise disposing of his property ; 
nor has she authority to appoint an agent.—1 Russell on 
Crimes, 19; 2 2. 155; People v. Schuyler, 6 Cowen, 572; 
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Prescott v. Wright, 6 Mass. 20; Benjamin v. Benjamin, 15 
Conn. 347; Birdseye v. Flint, 3 Barb. 500. 

3. The defendant Scurlock can claim no protection from 
his infancy, since an infant is liable in trover.—Vasse v. Smith, 
6 Cranch, 226; 1 Chitty’s Pleading, 76. 

4, If there was any evidence of conversion, however slight, 
the charge of the court is erroneous, since the jury are the 
sole judges of the weight and sufficiency of the evidence ; and 
an examination of the evidence set out in the record, tested 
by the principles established by the authorities above cited, 
leads to the irresistible conclusion, that there was a settled 
determination on the part of these defendants, or of others 
with whom they united, to deprive plaintiff of his property. 





CLopTon & LiGon, contra: 

1. Whether certain acts, when proven, amount to a conver- 
sion, is a question of law, to be determined by the court. 
3 Stephens’ N. P. 2704. The court, then, was authorized to 
charge the jury, there being no conflict in the testimony, that 
the facts proven did, or did not, amount to a conversion. 
Gray v. Crocheron, 8 Port. 191. 

2. To maintain trover, two things must concur—property 
in the plaintiff, and a conversion by the defendant; and this 
conversion may arise in four ways—viz., by a wrongful taking, 
by an illegal assumption of ownership, by an illegal use or 
misuse, and by a wrongful detention.—Glaze v. MeMillion, 7 
Port. 280. The evidence in this case shows neither of these, 
and consequently no conversion: there was no repudiation 
by the defendants, or either of them, of the plaintiff’s right to 
the property, and no exercise of dominion over the property 
inconsistent with that right; without which there is no con- 
version for which trover lies.—Heald v. Carey, 9 En. Law & 
Kq. R. 429. 

3. The idea of property is of the essence of a conversion. 
It is an assertion of ownership by the defendant, either per- 
manent or temporary. An interference with a chattel, under 
circumstances which show the owner’s right to be undisputed, 
even with injurious consequences to the owner, does not 
amount to a conversion.—Nelson v. Whetmore, 1 Rich. Law 
R, 322. The defendants here, so far as the property was 
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concerned, were entirely passive ; and when that is the case, 
there is no conversion.—Ragsdale v. Williams, 8 Ired. 498. 
The evidence will not authorize the inference, that the defend- 
ants intended to appropriate the property to their own use, 
or to the use of any other person, unless it be plaintiff’s wife, 
in whose possession plaintiff himself had placed the property 
four years previously ; or that any act was done by them, 
whici: had the effect of destroying or changing the quality of 
the chattel.—Glover v. Riddick, 11 Ired. 587; Fouldes v. 
Willoughby, 8 Mees. & W. 540. 

4. To support trover, there must be proof of an actual or 
virtual possession in the defendants, otherwise they cannot 
be charged with a conversion.—Traylor v. Horrall, 4 Blackf. 
317. In this case, the evidence shows neither an actual nor 
a virtual possession in either of the defendants. 

5. Whilst infancy is no bar to an action of trover, it may 
yet have some influence in determining whether there is really 
a conversion.—Vasse v. Smith, 6 Cranch, 231. And the de- 
fendant Scurlock, being a minor, cannot be guilty of a con- 
structive conversion. 

6. The wife must be regarded, in the absence of the hus- 
band, as having a general authority to exercise the usual and 
ordinary control over his property, which must be possessed 
by some one: in the absence of rebutting testimony, her pos- 
session is that of her husband. The evidence here shows, 
that the negroes, at the time of the alleged conversion, were 
in the possession and under the control of plaintiff’s wife, 
into whose possession he had previously permitted them to 
go; and the defendants committed no act inconsistent with 
this disposition of them.—Church v. Landers, 10 Wend. 79; 
Jones v. Jones, 3 Strobh. 316. 

7. Considering the case in the strongest view against the 
defendants, they could not be guilty of a conversion, unless 
Mrs. Freeman, had she been other than the plaintiff’s wife, 
was also guilty of a conversion. Considering her as a stran- 
ger to plaintiff, the negroes having heen placed in her possess- 
ion by him, she became his bailee, and cannot be charged 
with a conversion, unless she had done something with the 
property inconsistent with the object and design for which it 
was placed in her possession. That object was, for her use 
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and support ; and the evidence does not show any use of the 
property inconsistent with thatend. Again; since her taking 
was not tortious, a demand and refusal were necessary to 
show a conversion, and, a fortiori, to authorize a recovery 
against defendants.—Glaze v. McMillion, 7 Port. 280; 3 
Stephens’ N. P. 2704. 


CHILTON, C. J.—1. His Honor charged the jury, that 
the evidence was not sufficient to make out a conversion of 
the slaves, against either of the defendants. This charge can 
only be supported, in cases where, had the party in whose 
favor it was given demurred to the evidence, the judge might 
properly have sustained the demurrer. In such case, as the 
party demurring to the evidence is required to admit as a 
fact what the evidence tends reasonably to establish, so that 
the duty of trying the facts shall not be devolved upon the 
court, but merely the duty of declaring the law arising upon 
them, (Bryan v. The State, 26 Ala. R. 65,) it follows, that if 
there be any evidence which reasonably tends to show a con- 
version of the slaves by either of the defendants in the case 
before us, the charge cannot be supported. We say that such 
would be the case, where the evidence reasonably tends to 
prove a conversion ; for we are not prepared to hold, that 
where the testimony adduced is so light and inconclusive, 
that no rational, well-constructed’ mind can infer from it the 
existence of the fact which it is offered to establish, we should 
reverse the cause, should the judge instruct the jury to disre- 
gard it.—Clarke v. Marriott, 9 Gill, 331. It is not neces- 
sary, however, in view of the facts of this case, to decide this 
point. 

The slave Lucy and her child were shown to belong to the 
plaintiff. The deed, executed upon the separation between 
him and his wife, attempting to vest in the wife the title to 
said slaves, was inoperative as respects the husband’s legal 
rights, whatever might have been its effect in a court of equity. 
The plaintiff had sued in detinue the brother of his wife, to 
recover said slaves, and an order for their seizure by the 
sheriff had been obtained. The sheriff, with this process, had 
gone to the neighborhood from which they were taken, as will 
presently be stated, in search for them, only two days before 














412 ~ ALABAMA. 


Freeman v. Scurlock et al. 











they were carried off. The slaves, with Mrs. Freeman and 
her two brothers, one of them the defendant in the detinue 
suit, and the other the defendant in this action, all left the 
premises of Mrs. Scurlock, where they had been for some 
time, in the night. Cliett, the other defendant, met them, 
with the wagon in which they went to Montgomery, three 
and a half miles from where they started, at eleven o’clock at 
night, and they all went to Montgomery together. They 
were, when Clictt met them, twenty-five miles from Mont- 
gomery, and traveled an unusual route,—were stopped that 
night by high water, and went on to Montgomery next day, 
where the defendant, Wm. Scurlock, and his sister, Mrs. 
Freeman, proceeded to Texas with the slaves by steamboat ; 
and I’. Scurlock and Cliett returned home. It appears that 
neither Mrs. Freeman, nor the slaves, have since returned to 
this State. It is stated in the bill of exceptions, that it was 
in evidence “ that the party expected to be met, or interrupted, 
that night by the plaintiff, and that they had nothing to say 
out of the family about their determination to take the 
negroes off. There was evidence, also, tending to show that 
T. Scurlock had engaged Cliett’s wagon, without telling him 
the object, and that neither Cliett nor Wm. Scurlock, who 
was a minor, exercised control over the slaves, and that the 
latter went to Texas as the escort of his sister.” 

Now, we desire to express no opinion upon the facts of this 
case. It is the province of the jury to try the facts. But the 
question, whether there was evidence reasonably tending to 
establish a conversion, is necessarily involved in our decision 
of the cause. If there was, it was not competent for the 
judge to withdraw it from the jury, who alone were the judges 
of its sufficiency.—Sims v. Glazener, 14 Ala. R. 695; Nelson 
y. Iverson, 19 Ala. R. 95. 

2. That the proof tended to establish a conversion, on the 
part of both the defendants, we do not entertain a doubt. 
What isa conversion? It is not confined to the unlawful 
turning, or applying of the personal goods of another, to the 
use of the taker. Nor is it necessary to constitute a conver- 
sion that the party should have had the exclusive control or 
dominion over the goods, or the actual manucaption of them. 
The term has a more enlarged legal import, and embraces 
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any intermeddling with, or dominion over such property, sub- 
versive of the dominion of the true owner, or of the nature of 
the bailment, if it be bailed. If one person assist another in 
taking and removing the goods of another, and placing them 
without the owner’s control, or beyond his power to obtain 
them, with intent to appropriate them to his own or another’s 
use, and does it under such circumstances as afford reasonable 
notice that such removal is unlawful, and in derogation of the 
rights and subversive of the dominion of the true owner, they 
are both equally guilty. A forcible illustration of this prin- 
ciple is afforded by the case of Thorp vy. Burling, 11 Johns. 
R. 285. See, also, 1 Nott & McCord, 592; 1 Har. & Johns. 
519; 7 Johns. R. 254; 10 ib. 172; 14 tb. 128. 

It was for the jury to determine whether the parties were 
not participating in and forwarding a common design to get 
the property out of the country, and to deprive the true owner 
of it. If there was no such design, or the defendants acted 
under such circumstances as to afford them no reasonable 
notice of it if it existed, they would not be liable, any more 
than the boat that, in the best of faith, may have taken them 
down the river.—8 Excheq. R. 540. But then the jury had 
the right to look to the circumstances. Why start off in the 
night, when the sheriff was known to be hunting for the 
slaves? Why does Clictt meet them at eleven o’clock at 
night,—an unusual time for a female to sect out upon a jour- 
ney? Did he engage to do this without a knowledge of the 
emergency ?—without making inquiry as to why they did not 
go in the day time? He finds them on the road three and a 
half miles from where. they live, at this late hour, going to 
Montgomery with these slaves. Would such a circumstance 
excite no suspicion of wrong? Would notan honest, prudent 
man very naturally suppose that the parties were absconding 
with these slaves? Without answering these queries, it is 
enough that they naturally arose from the evidence, and were 
improperly excluded from the jury. 

If the defendants united with Theodosius Scurlock in the 
unlawful design of removing the slaves, and actually carried 
out that design, by going with them to Montgomery, that they 
might be taken on to Texas for the benefit of Mrs. Freeman, 
they are guilty of a conversion, and no demand is necessary. 
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It matters not which of them told the slaves to get in or out 
of the wagon which conveyed them, or appeared to exercise 
the control. Being actually present, aiding and assisting, 
with the intention of wrongfully depriving the owner of his 
property, each act, in furtherance of the common design, is 
the act of all, and all are liable. 

As this is the only question presented by the charge, we 
deem it unnecessary to go further and notice others made in 


the argument. 
Let the judgment be reversed, and the cause be remanded. 









[ANCILLARY ATTACHMENT AND GARNISHMENT. ] 


| 

| HALL vs. MAGEE & REID. 
| 

{ 


1. Garnishees discharged on answer.—Garnishees answered, that the defendant in 
attachment, being indebted to their firm in the sum of $2,000, agreed to 
serve them as bookkeeper for the year, at a salary of $1,500, payable 
monthly ; that he was to receive in money only enough to pay the neces- 
sary expenses of his family, and the balance of his salary was to be applied 
to the liquidation of hissaid debt; and that they had paid him about $500, 
which was a reasonable sum, for his family expenses: Held, that no judg- 
ment could be rendered against the garnishees on this answer, either under 
the Code (§ 2517) or under the act of 1854 (Acts 1853-4, p. 26, § 4). 


AppEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


THE appellant, having recovered a judgment against Au- 
gustus L. McCoy, for $300, summoned the appellees by pro- 
cess of garnishment as his debtors. The garnishees appeared, 
and filed the following answer: “ That said McCoy has been 
in the employ of Magee & Reid, as bookkeeper, for some time 
past, at a salary of $1,500, payable monthly. At the begin- 
ning of the year (last November), said McCoy had overdrawn 
his account, and had become indebted to said Magee & Reid 
in the sum of $2,005 26, or thereabouts; and they had also 
become liable, previous to said 1st November, 1853, for ac- 
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counts and claims against said McCoy, to the amount of about 
$500. Said Magee & Reid then agreed, on said Ist Novem- 
ber, with said McCoy, that if he would serve them faithfully 
as bookkeeper, for one year from that day, they would allow 
him at the rate of $1,500 a year, payable monthly ; provided 
that said McCoy should receive from it in money only enough 
to pay the necessary expenses of his family, which consisted 
of himself, his wife, and four children, and all the remainder 
of his salary should be applied, as it became due and paya- 
ble, towards the reduction of the amount of his said indebt- 
edness to them, and towards the payment of the accounts for 
which they had become responsible for him as aforesaid. 
Since that time, said garnishees have paid for said McCoy, 
upon the said accounts for which they had become responsible, 
the sum of $323 53, and are still responsible for $201 78. 
Said McCoy has been acting as bookkeeper for garnishees, 
under said contract, from the 1st November, 1853, to the pres- 
ent time ; but they are advised and believe, that in case of 
the sickness or death of said McCoy, or in case of his any 
time failing or refusing to continue to perform his duties under 
said contract, their liability under said contract would cease 
and determine. Said garnishees have paid said McCoy, for 
the necessary expenses of himself and family, since the 2d day 
of December last, the sum of $502 38, which they consider a 
moderate sum for the expenditures of such a family, in this 
city, for that length of time; and they are satisfied, that if 
they had at any time stopped paying for the necessary expendi- 
tures of said McCoy’s family, he would have ceased at once 
to labor in their employ, and in case of their ceasing to pay 
for such necessary expenses at any time hereafter, said Mc- 
Coy would immediately cease to labor in theiremploy. Said 
Magee & Reid have no property or effects of said McCoy,” &e. 

On this answer, the court discharged the garnishees, and 
its judgment is now assigned for error. 





CHARLES P. Rosinson, for appellant. ~ 
P. HaMILton, contra. 


GOLDTHWAITE, J.—The answer discloses that McCoy 
was indebted to the garnishees more than two thousand 
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dollars, and agreed to serve them as bookkeeper for the 
year, to be allowed for his services fifteen hundred dollars, 
payable monthly; that he was to receive in money only 
| enough to pay the necessary expenses of his family, and the 
| residue of his salary was to be applied to the liquidation of 
the debt owing by him to the garnishees. This being the 
contract between the parties, the understanding must have 
been, of course, that the amount to be paid to McCoy in 
a money was not to be affected by his indebtedness to the gar- 
iy nishees ; and as the parties had a perfect right to make such 
i a contract, it would necessarily follow, that if a suit had been 
} brought by McCoy, to recover the amount which by the terms 
i of the agreement he was to receive in money, the garnishees 
| could not, under such circumstances, oppose his debt to them 
: as a set-off. 

| But the difficulty in the present case arises from the fact, 
| that McCoy was to receive in money such an amount only as 
was necessary to pay the expenses of his family, and the pay- 
ment could only have been enforced in an action on the agree- 
{ ment itself; for the amount is uncertain, and the assumpsit of 
a character which the law would not imply. We have fre- 
quently held, that the remedy by garnishment did not extend 
to such cases —that only those demands were within its reach, 
which could be recovered by debt, or éndebifatus assumpsit.— 
Self v. Kirkland, 24 Ala. 275; Cook v. Walthall, 20 7. 334; 
Bostwick v. Beach, 18 7b. 80; McGehee v. Walke, 11 7. 273. 
And the principle of these decisions is not affected by the 
Code (§ 2517), which, while it authorizes the application of 
the remedy to a debt which is not due, does not in any respect 
change the character of the demand which is the subject of 
garnishment. Whether due or not, it must be sufficiently 
certain to have authorized the party to whom it was due to 
maintain the actions we have mentioned. 

Neither is the case affected by the 4th section of the act of 
18th February, 1854, (Acts 1853-4, 26,) which does not make 
the salary, or wages, in every case the subject of garnishment, 
but simply exempts a certain portion of the salary in those 
cases in which it could be reached by this remedy. 

As the demand which would have been owing by the gar- 
_ nishees at the time of their answer, was not in itself subject 
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to garnishment, the fact that it was paid by them can make 
no difference. If, indeed, at any time before the answer, the 
contract had been changed, so that the garnishees, if they had 
not paid, would have been liable either in debt or indebitatus 
assumpsit, the case might have been different, but there was 


no such change. 
Judgment affirmed. 





RUTHERFORD’S ADM’R vs. SMITH. 


[SUMMARY PROCEEDING BY SURETY AGAINST ADMINISTRATOR OF DECEASED 
CO-SURETY. ] 

1. Summary proceeding, if record show jurisdiction, like other suits —A statutory pro- 
ceeding by notice and motion, on the part of a surety against his co-surety, 
if the defendant appears and pleads, and the issues are tried by a jury, is 
like any other case commenced in the ordinary mode, except that the record 
must show that the court had jurisdiction. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. ANDREW B. Moore. 


Motion by John N. Smith for a statutory judgment against 
the appellant, as administrator de bonis non of William Ruth- 
erford, deceased, who was co-surety with said Smith on a 
note for $6,300 57, on which one William Bowen was princi- 
pal, and on which a judgment was recovered against him and 
said Smith ; which judgment Smith was compelled to pay, 
Bowen being insolvent, and Rutherford dead. 


J. H. CamMpBELL, for the appellant. 
Gro. W. STONE, contra. 


RICE, J.—This is a summary proceeding, by one surety 
against a co-surety, under the act of 1821.—Clay’s Dig. 
531,§ 4. The motion is in writing, and was duly served; 
and alleges all the facts which are necessary to give the Cir- 

27 
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cuit Court jurisdiction, and to entitle the appellee to judg- 
ment against the appellant. This motion, and its service, 
constitute part of the record ; and upon it, issues appear to 
have been made up by the parties, and tried by a jury. 

Although the proceeding is summary, yet, as the appellant 
(who was the defendant in the motion) appeared, and pleaded, 
and formed issues, which were tried by a jury, it is like any 
other case commenced in the ordinary mode, except that it 
must appear upon the record that the court had jurisdiction 
to entertain the motion.—Smith vy. Br. Bk. Mobile, 5 Ala. R. 
26; Curry v. Bank, 8 Porter’s R. 372: Broughton vy. Robin- 
son, 11 Ala. R. 929. 

A mere comparison of the motion with the statute, shows 
that the motion sets forth every fact necessary to give the 
court jurisdiction. As the jurisdiction of the court appears 
upon the record, and the jury found the issues for the appel- 
lee, and no exceptions were taken in the court below, there 
is nothing to warrant a reversal of the judgment. 

Judgment affirmed. 





IVERSON & ROBINSON vs. DUBOSE. 
{ACTION OF EJECTMENT UNDER CODE.] 
1. No adverse possession against United States—Adverse possession cannot be set 


up to defeat or avoid a patent from the United States government, since 
there can be no adverse possession against the government itself. 


AppraL from the Circuit Court of Barbour. 
Tried before the Hon. Nat. Cook. 


Tuis action of ejectment (Code, $$ 2209, 2210) was brought 
by the appellants, Alfred Iverson and Alex. J. Robinson, to 
recover an undivided moiety of the east half of section twenty- 
three (23), in township twelve (12), range twenty-eight (28), 
east. The bill of exceptions is as follows :— 
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“On the trial of this eause, the parties agreed that the 
pleadings should be considered as filed, so as to allow any 
evidence to go to the jury which was legal and admissible in 
such actions. Thereupon the plaintiffs introduced in evidence 
a patent for the land sued for, dated August 6, 1852, which 
recited (among other things), in substance, that Marpokay, a 
Creek Indian, had become entitled to the east half of section 
23, in township 12, range 28 east; that said Indian, with the 
approbation of the President, had sold the same to Eli 8, 
Shorter and John S. Scott; that Samuel A. Grier, as attor: 
ney in fact of said Scott, had transferred the interest of said 
Scott to Allen M. Irby, who transferred to plaintiffs ;—and 
the said patent then grants one undivided half of said tract 
to said Shorter, and the other undivided half to plaintiffs, 
Plaintiffs proved, also, that a few days prior to the commence- 
ment of this action, they demanded of defendant one undivided 
half of said half-section, and that defendant refused to give up 
possession of the same, or any part thereof, but denied plain- 
tiffs’ right to any part of said tract, and claimed the whole of 
it in his own right; that defendant was in possession of said 
half-section at the date of the demand and suit; that plain- 
tiffs, and those under whom they claimed, had never resided 
in this State; and that defendant, between the summer of 
1843 and the commencement of this action, had been absent 
from this State more than eighteen days at one time. 

“The defendant then proved, that he purchased said half 
section of land, in 1838, from one John T. Wise, and went 
into possession of the same under said purchase ; that there 
was on the said land, at that time, an old Indian field of 
about sixty acres, and the balance of the tract was in a wild 
state; that he had been in possession of said land, since 1838, 
up to the time of this suit, had cleared most of it, and had 
been cultivating the same as his own during all that time. 
Defendant offered in evidence, also, a bond, which (he proved) 
was executed to him by said John T. Wise on the 3d May, 
1839, conditioned to make title to said tract of land on the 
payment of the purchase money ; to which the plaintiffs ob- 
jected, on the ground that said bond was irrelevant and 
showed no right in the defendant to defeat this action ; which 
' objection the court overruled, and allowed the said bond to 
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be read in evidence, and plaintiffs excepted. Defendant also 
proved payment of the purchase money to said Wise, and that 
said Shorter and Seoti had both departed this life ; and read 
in evidence duly certified copies of the approved conveyances 
of said land by said Indian to said Shorter and Scott in 
March, 1834; also, of the power of attorney from Scott to 
Grier, November, 1841; also, of the conveyance of said land 
by Grier to Allen M. Irby, April, 1842; also, of the convey- 
anee of said land by Irby to plaintiffs, January, 1850. The 
last conveyance recited, as its consideration, $1000, for the 
undivided moiety of seventy-one sections and half-sections of 
land, including the one in suit; and all said intermediate 
conveyances of the land sued for were recited in the said 
patent. The power of attorney from Scott to Grier gave 
authority to sell, transfer, and convey such lands as the said 
Scott might own, or have any right, title, or claim to, in Ala- 
bama, Georgia, or Florida, (among which was the land sued 
for,) and to collect all moneys due said Scott in those States, 
by those indebted to him, his agents, or attorneys. 

“This being all the evidence, the plaintiffs asked the court 
to charge the jury, that so far as the defendant attempted to 
avoid the said patent, and to defeat a recovery by plaintiffs 
on account of his adverse possession of the land sued for, the 
evidence was insufficient to show such adverse possession by 
him as would avoid said patent and defeat plaintiffs’ recovery 
in this action ; which charge the court refused to give, and 
the plaintiffs excepted.” 

The refusal to give this charge is now assigned for error. 


Jas. L. Pucu, and Jas. E. BeLsEr, for appellants : 

The doctrine of adverse possession does not affect the issu- 
ance of a patent, which can be avoided where it issues in 
fraud, or contrary to the authority of law. The reason of the 
law, which inhibits the sale of land in the adverse possession 
of another claiming title, does not apply to sales made under 
the authority of law. The President had authority, and it 
was his duty, to issue the patent. The legal title to the land 
was in the United States, and possession cannot be adverse to 
it.—Haden v. Ware, 15 Ala. 149; Doe ex dem. Nickles v. 
Haskins, 2b. 619. 
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JEFF. BUFORD, contra, made the following points :— 

1. The assignments from Scott to Irby, and from Irby to 
the plaintiffs, were valid as between the parties, and also, 
perhaps, as between the assignees and a mere intruder without 
color of title ; but not as against an honest occupant under 
bona fide color of title, whose right it is to be removed only by 
due course of law—to hare his title tested before the judi- 
ciary, at the suit of him claiming at the inception of his adverse 
possession, and not at the suit of some more powerful buyer of 
lawsuits, to whom the title was afterwards transferred.—Mit- 
chel v. United States, 9 Pet. 714. Such an occupant may avail 
himself of the legal maxim, that the sale of a lawsuit confers 
no title. The purchaser cannot be permitted to evade the 
effect of this principle, by ensconcing himself behind the ma- 
chinery of a patent subsequently acquired: to allow this, 
would be to yield to indirection what is denied to a more 
manly attack, and to facilitate one in taking advantage of his 
own wrong. The defendant does not rely on his adverse 
possession as against the United States, but on his adverse 
possession against the plaintiffs at the inception of their title ; 
and he insists that plaintiffs, as against him, never acquired 
any title, nor the right to have a patent issued to them, and 
that therefore it is void. ‘The issuance of a patent is a mere 
ministerial act, to be performed according to law; a void 
patent does not authorize a recovery, even at law, against a 
party in possession under color of oan : and a patent may be 
void against one. and not against another.--Stoddard vy. 
Chambers, 2 How. (U. 5.) BR. 317; “Ladign v. Roland, ib, 582; 
Crommelin v. Minter, ) Ala. 594; Nance v. Strickland, 19 
ib. 233; King v. Stevens, 18 ib. 476: Cook v. Webh, 2. 811; 
Saltmarsh vy. Crommelin, 24 7b. 352. 

2. The ultimate fee, the right of eminent domain, can only | 
reside in the State as Jord paramount, and not in the United | 
States, a mere private land-owner within its limits. The title | 
which passed to the reservec, or his assignee, under the treaty | 
and reservation, had all the incidents and qualities of a fee— i 
right of possession of realty, and a right of action for it; a 
right vendible, inheritable, and liable to execution.—9 Port. 
354; 23 Ala. 413, 636. The patent, then, did not pass the 
fee; it is not title, but evidence only of title ; and if the inter- 
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mediate conveyances are essential to show the authority to 
issue a patent, and are themselves void as against the defend- 
ant, the patent itself. being issued without authority, is also 
void.— Cases supra. 


CHILTON, C. J.—The Indian reservee had a legal right 
to occupy the land in controversy under the treaty of 24th 
March, 1832, and to maintain an action at law for its recov- 
ery, if improperly kept out of possession.—Ladiga v. Row- 
land, 2 How. (U.S.) Rep. 581. The treaty also conferred 
power upon the reservee to convey his reservation, for a fair 
consideration, to any other person, in such manner as the 
President of the United States should direct. The convey- 
ance, however, was required to be certified by some person 
appointed by the President, and was not to be valid until the 
President approved the same. A patent was to be issued to 
the purchaser upon the completion of the payment. If the 
reservee made an appointment by deed of the person to take 
the title from the Government, and this was approved by the 
President, this vested an inchoate title in the purchaser, 
which would maintain an action at law, and which was sub- 
ject to be sold under execution against such purchaser. See 
Rosser v. Bradford, 9 Port. R. 354. Nevertheless, the ulti- 
mate fee could only pass out of the government of the United 
States by some of the modes pointed out by law; and in this 
case, by the issue of a patent to the purchaser, or his alienee. 
The title remaining in the Government, there could be no 
adverse possession which could avoid the patent, as there can 

e no adverse possession against the Government. Whena 
patent issues to the Indian’s appointee, it operates as a grant 
from the Government directly to such appointee ; and the in- 
termediate conveyances, or transfers, are only essential as 
showing the authority of the Government to issue it to the 
particular person to whom it is awarded. 

If a party is in possession adverse to him who applies for 
a patent, he may file his caveat in the proper department of 
the Government, and show that the applicant is not entitled, 
but that he himself is ; and this question the Government, by 
its accredited officers, will settle, or can, as is sometimes done, 
refer the conflicting claimants to the courts of the country to 
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settle their right, and issue the patent to the party who shall 
appear to be entitled. But we have scen no decision, and 
we apprehend none can be found, where a patent has been 
held void, when issued in accordance with the laws of con- 
gress, merely because some other person was in possession of 
the land granted claiming adversely to the grantee. We 
concede, that the grantee would be chargeable with notice of 
all the right and title which the party in possession may have 
to the land; and we may further concede, that if he relied 
upon a conveyance from the reservee, or an intermediate pur- 
chaser, made pending such adverse possession, his conveyance 
would be unavailing to maintain his action by reason of such 
adverse possession. But when he sets up a title or patent 
directly from the Government, as against which there can be 
no adverse possession, issued in accordance with the laws of 
congress, it cannot be thus avoided. The intermediate con- 
veyances are then placed out of the way, as the useless scaf- 
folding when the building is completed, and the party may 
rely upon the patent without producing them. 

The decision of the circuit judge being opposed to the con- 
clusion we have attained, the judgment must be reversed, and 
the cause remanded. 








HEYDENFELDT vs. TOWNS et AL. 


[BILL IN EQUITY BY CREDITOR AGAINST DECEASED DEBTOR’S FRAUDULENT GRANTEE. ] 


1. Decree ascertaining claim against insolvent estale prima facie evidence against intestate’s 
fraudulent grantee—Conceding that a judgment against the personal repre- 
sentative, rendered according to the course of the common law, is not evi- 
dence against the heir or devisee, so as to charge the decedent’s lands ; yet, 
under the statutes of this State in reference to insolvent estates, the action 
of the orphans’ or probate court, in ascertaining the amount of the dece- 
dent's indebtedness, binds the real estate equally with the personalty, and, 
if not conclusive, is at least prima facie evidence against all parties interested 
in the estate, and against a fraudulent grantee of the decedent. 

2, Validity of judicial proceedings had before interested judge——The genera] rule, 
that it is irregular and improper for a judge to try any cause in which he 








424 ALABAMA. 


Heydenfeldt v. Towns etal. 








has such an interest as would disqualify him as a witness, does not apply to 
orders purely formal ia their character, and it is doubtful whether it extends 
to a case in which no other judge could try and determine the cause. If the 
judge is deprived of authority to act by statutory inhibition, the proceedings 
are void ; otherwise, voidable only, and therefore valid until avoided. 

3. Construction of statute requiring appointment of commissioners, when judge of county 
court is interested, to make settlements with executors.—The act of 1883 (Aikin’s Di- 
gest, p. 253, § 41), which requires the appointment of commissioners by a 
judge of the supreme or circuit court, to make settlements with executors, 
&c., when the judge of the county court is interested in the estate. does not 
apply to the auditing of claims against an insolvent estate ; and therefore, 
if the claims are audited by commissioners appointed by a county-court 
judge who is a creditor of the estate, their proceedings are voidable only, 
and not absolutely void. 

4, Report of insolvency, when apparent from recitals of record, and in collateral proceed- 
ing, unnecessary.— Although the proceedings of the orphans’ court in the sei- 
tlement of an insolvent estate, when the record does npt show a report of 
insolvency by the personal representative, are liable to be reversed on error; 
yet, in a collateral proceeding, (as where a creditor, whose claim is allowed 
against the estate, comes into equity against the decedent's fraudulent 
grantee,) the recitals of the record, showing that such a report was made. 


are sufficient. 


AppgrAL from the Chancery Court of ‘Tallapoosa. 
Heard before the Hon. James B. CLARK. 


Tus bill was filed by Solomon Heydenfeldt, the appellant, 
against William Towns and the heirs-at-law of Benjamin 
Young, deceased, and alleged, in substance, these facts : That 
said Benjamin Young, at the time of his death, in July, 1841, 
was justly indebted to complainant in a large amount; that 
letters of administration were granted on his estate, in No- 
vember, 1844, by the Orphans’ Court of Tallapoosa county, in 
which county he resided at the time of his death, to one John 
R. Slaughter ; that said administrator reported his estate in- 
solvent, in February, 1842, and thereupon said court duly 
declared it insolvent, and appointed three commissioners, in 
pursuance of the statute, to audit and examine the claims of 
creditors; that complainant’s claim against said estate was 
duly presented to said: commissioners, and was by them au- 
dited, examined, and allowed, to the amoynt of $2,704 80; 
and that at the October term, 1843, said commissioners re- 
turned their report to said court, and the same was received, 
confirmed, and ordered to be recorded ;—wherefore complain- 
ant claims to be a judgment creditor of said Young, and ap- 
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pends as an exhibit to his bill a transcript of all the said pro- 
ceedings of said Orphans’ Court in reference to said Young’s 
estate. 

The bill further alleges, that said Young in his lifetime was 
seized and possessed of certain lands in said county, worth 
about $6,000, on which executions against him were levied in 
June and July, 1841, by the coroner and United States mar- 
shal; that previously to these levies, Young had contracted 
to sell these lands to said William Towns, for about $6,000, 
and certain writings had been executed between them ; that 
Towns, on ascertaining the existence of judgments against 
Young, refused to complete the said purchase, and the contract 
was thereupon rescinded, and all the papers relative thereto 
destroyed; that afterwards, and about the time said lands 
were levied on, Young and Towns, combining and confeder- 
ating together for the purpose of defrauding the creditors of 
the former, entered into an agreement to the following effect : 
That Towns should claim said lands when they were put up 
at public sale under said executions, pretending that he had 
previously bought them from Young, and should buy them in 
for the use and benefit of Young, who, on his part, was to re- 
pay to said Towns whatever sum he might have to advance 
on them. In pursuance of this fraudulent agreement, as the 
bill further alleges, when said lands were offered for sale un- 
der said executions, Towns gave public notice that he had 
previously purchased said lands from Young, and had paid 
for them, and that the purchaser would buy a lawsuit ; by 
means of which frandulent representations, other persons were 
deterred from bidding, and said Towns bought in the lands 
at about one-third of their real value, and received the deeds 
of the coroner and marshal. It is averred, also, that the 
money paid out by him on these purchases was afterwards 
repaid by Young. 

The prayer of the bill is, that said lands may be subjected 
to the satisfaction of complainant’s said judgment. 

The transcript of the proceedings of said Orphans’ Court, 
which is made an exhibit to the bill, shows these facts: The 
order appointing an administrator, made in November, 1841, 
is signed by 8S. Heydenfeldt as judge, as also the order ap- 
pointing the commissioners ; and the latter order is in these 
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words: “Upon reading the return of John R. Slaughter, ad- 
ministrator of Benjamin Young, it appears from evidence 
adduced to the court that the estate of Benjamin Young is 
insolvent ; it is therefore ordered and decreed, that the estate 
of Benjamin Young be declared insolvent ; and it is further 
ordered, that William Haydon, John Bostock, and Salmon 
Washburn be appointed commissioners to audit the claims 
against said estate within twelve months.” The commission- 
ers made their report, allowing (among others) a claim due 
S. Heydenfeldt for $2,704 80, to the October term, 1843; 
which report was received, examined, and ordered to be re- 
corded, by Leroy Gresham as judge of said court. 

The defendant Towns answered the bill, denying all the 
allegations of fraud, insisting on the fairness and validity of 
his purchase at the coroner's sale, and requiring strict proof 
of all the allegations of the bill in reference to the proceed- 
ings of the said Orphans’ Court in the settlement of said 
Young's estate ; and as to these proceedings, he says, he is 
advised and believes that, as set forth in the exhibit to com- 
plainant’s bill, “ the same are insufficient to charge respondent 
in this suit, and have not the effect or character of a judg- 
ment at law,” &e. 

An admission of record appears in the transcript, purport- 
ing to be made at the November term, 1852, “ that the com- 
plainant is the same person who, as judge of the Orphans’ 
Court of Tallapoosa, made the orders which appear in the 
exhibit to complainant’s bill relating to the estate of said 
Benjamin Young, deceased, and that he was the judge of said 
court when he made said orders.” On final hearing, on plead- 
ings and proof, the chancellor dismissed the bill; holding, on 
the authority of Darrington v. Borland, 3 Port. 39, that the 
judicial ascertainment of complainant’s claim against Young's 
estate was no evidence of indebtedness as against the defend- 
ant in this suit, who occupied the position of an executor de 
son tort; and his decree is now assigned for error. 














Jas. E. BeLser, with whom was N. Harris, for appellant: 
1. The bill is designed to reach real estate fraudulently 
conveyed ; and such a bill may be filed by one creditor alone, 
whose superior diligence entitles him to the benefit of the re- 
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covery.—Watts v. Gayle & Bower, 26 Ala. 823; Dargan v. 
Waring, 11 7b. 988. 

2. The dismissal of the bill, on the ground assigned by the 
chancellor, cannot be sustained. The judicial ascertainment 
of the complainant’s demand, before the commissioners ap- 
pointed by the Orphans’ Court, is evidence against Towns, 
and has the force and effect of a judgment, with a return of 
no property ; the intestate’s estate being insolvent.—Watts 
v. Gayle & Bower, 20 Ala. 825; Pharis v. Leachman, id. 662; 
King v. Shackelford, 13 ib. 4385; Densler v. Edwards, 5 1b. 
36; Darrington v. Borland, 3 Port. 35; 8 Geo. R. 354; 2 
Rand. 396; Aikin’s Digest, pp. 151-8, §$ 1,4, 7. The recital 
in the record, of the return or report of insolvency, is suffi- 
cient to give the court jurisdiction to treat the estate as in- 
solvent.—McCartney v. Calhoun, 11 Ala. 119. 

3. Even if it was averred and proved that complainant was 
the judge who appointed the commissioners, the judgment 
would not be void hy reason of that fact. The statute (Aik- 
in’s Digest, pp. 252-3, §§ 37 to 44) contemplates final settle- 
ments made by the judge himself, and not accountings made 
by commissioners. Besides, the report of the commissioners 
was approved by another judge, who was a disinterested per- 
son.—King v. Shackelford, 13 Ala. 436; Jennings v. Jenkins, 
9 ib. 289. 

4. It does not appear from the pleadings that the complain- 
ant is the same person who, as judge, appointed the commis- 
sioners.—Desha v. Stewart, 6 Ala. 852. Nor does the de- 
fendant Towns set up that defence in his answer.—Bank of 
Georgia v. Coster’s Executors, 24 Ala. The defendant is 
confined to the defences distinctly set up in his answer. 
Bailey v. Wilson, 1 Dev. & Bat. Eq. 188. The appointment, 
at most, is not a void act, but only voidable; and the defend- 
ant has taken no steps to avoid it. 

5. If the commissioners had been duly appointed by a judge 
of the Circuit or Supreme Court, and the appointment duly 
entered on the minutes, the commissioners would have been, 
quoad hoc, the court.—Cawthorne v. Weissinger, 6 Ala. 714. 
But as this was not done, the jurisdiction of the cause remain- 
ed in the court, and its action is not void.—King v. Shackel- 
ford, 18 Ala. 435. 
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6. If the action of the commissioners is void, the appoint- 
ment of the adininistrator is also void, as well as every thing 
else done whilst Heydenfeldt was judge; and if this be true, 
no administrator could have been appointed whilst he was 
judge. If this were the law, there would be a failure of jus- 
tice in many cases. 


Wuite & Parsons, and LErtTwicu, contra: 

1. The only evidence of the intestate’s indebtedness to com- 
plainant is, the report of the commissioners and its confirma- 
tion by the court. But the court had no jurisdiction of the 
estate as an insolvent estate, since the record does not show 
that it was ever reported insolvent ; which, as against third 
persons, was necessary to give validity to the decree establish- 
ing the indebtedness set up in the bill—MeCartney v. Cal- 
houn, 11 Ala. 110; Vivian v. Lister, 8 Port. 377: Wyman v. 
Campbell, 6 ib. 219; Clark v. West, 5 Ala. 

2. But. admitting that the entry on the minutes of the court 
is evidence that the estate was reported insolvent, still the 
court had no jurisdiction ; the judge being largely interested 
in the estate as a creditor, and therefore incompetent to make 
any order affecting it—State, ex rel. Claunch, v. Castleberry, 
23 Ala. 85; Earl of Derby’s case, 12 Co. 114; Between the 
Pafishes of Great Charte and Kennington, 2 Stra. 1173; 
Wash. Ins. Co. v. Price, | Hopk. Ch. R. 1; Hawley v. Bald- 
win, 19 Conn. 590; Sigourney vy. Sibley, 21 Pick. 101; Aik. 
Dig. 253. 

3. A court of limited and special jurisdiction must show 
affirmatively that it had jurisdiction, and its want of jurisdic- 
tion cannot be aided hy any waiver of exceptions, or even by 
express consent.—Fields v. Walker, 23 Ala. 167; Sigourney 
yv. Sibley, supra; Mills v. Martin, 19 Johns. 35; Wise v. 
Withers, 3 Cranch, 331: Peacock vy. Bell & Kendal, 1 Saund. 


75, mar. p. 

4, A judgment or decree against the administrator of 
Young is not evidence against Towns, nor against Young’s 
heirs.—Crow v. Hudson, 21 Ala. 562; Darlington v. Borland, 
3 Port. 9; St. John v. O'Connell, 7 ib. 476; Phil. Ev. (Cow. 
& Hill’s Notes,) pt. 2, vol. 3, note 568; 2 Yerg. 10. 

5, Towns, being a purchaser under a prior judgment, is 
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ubstituted to the rights of the judgment creditor; and one 
claiming under a decree made since the rendition of the judg- 
ment, as against him, must prove his debt by evidence aliunde. 
Daniel v. Sorrells, 9 Ala. 447: 2 Stew. 488. 


GOLDTHWAITE, J.—The bill was dismissed by the 
chancellor, on the ground, that the allowance of the claim of 
the plaintiff against the estate of Young, by the commission- 
ers appointed by the judge of the Orphans’ Court, and its 
confirmation by that court, was not evidence of his being a 
creditor, so as to allow him to pursue the lands of the intestate 
in the possession of a fraudulent vendec. It may be true, 
that a judgment rendered according to the course of proceed- 
ings of the common law, against the executor or administra- 
tor, is not evidence against the heir or devisee, so as to charge 
the lands of the decedent (Mason v. Peters, 1 Munf. 437; 
Osgood v. Manhattan Co., 3 Cowen, 612; Neal v. McCombs, 
2 Yerg. 10); though the contrary was held by Judge Marshall 
in Garnett v. Macon, 2 Brock. 185-213. We can see good 
reasons why a judgment in personam only, against a party who 
does not represent the real estate, should be entitled to no 
weight against another person, for the purpose of charging 
lands which are devised or descend to him. But there is a 
material distinction between a case of that character, and the 
ascertainment of a demand against the representative of the 
estate in the regular course of administration ; and under the 
authority of our statutes, in case of insolvent estates, the court 
has full power to act upon the real estate, as well as the per- 
sonal property, and to ascertain the amount of indebtedness 
of the decedent with respect to its action on both. And 
when this is done, if not binding and conclusive on all parties 
interested in the estate, it is at least prima facie evidence 
against them.—Brazeal v. Brazeal, 9 Ala. 491. 

If it would have this effect against the heir or devisee, is 
there any reason why it should not have the same operation 
as against a fraudulent vendee? Does his fraud invest him 
with higher rights? The object of the bill is, to reach prop- 
erty which could not be administered by the rightful repre- 
sentative-—Marler v. Marler, 6 Ala. 367; Watts v. Gayle, 
20 Ala. 817. The party in possession stands in the position 
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of an executor de son tort; and as such, the same rules apply 
to him, as if he was the rightful representative, except so far 
as they are affected by the fraud. If, however, he was one 
of two rightful representatives, he would be in privity with 
the other executor, so as to make a judgment against the lat- 
ter, although in another State, evidence against him (Hill y. 
Tucker, 13 How. 458); and, a fortiori, would ‘it be so, when 
rendered against the estate in the same jurisdiction.—Stacy 
v. Thrasher, 6 How. 8. C. R. 44, 59, 60. 

It is urged, however, that the proceedings in relation to 
the claim of the appellant were void, for the weason, that the 
judge had no authority to appoint commissioners to audit the 
claims against the estate, in the distribution of which he was 
interested as a creditor; and for the additional reason, that 
the record of the Orphans’ Court, which was before the chan- 
cellor in evidence, did not show the report of insolvency by 
the administrator. 

In relation to the first objection. The general rule un- 
questionably is, that it is improper and irregular for a judge 
to try any cause, in which, under the law, he had an interest 
which would disqualify him as a witness.—Dimes v. The 
Grand Junction Canal Company, 16 Eng. L. & Kq. R. 63. 
But the rule, as it is founded upon the same principles which 
apply to witnesses, does not relate to orders purely formal in 
their character, (Underhill v. Dennis, 9 Paige, 202); and it 
is doubtful whether it would extend to a case where no other 
judge could try and determine the cause.—Paddock v. Wells, 
2 Barb. Ch. 331. Ifthe judge is by statutory inhibition de- 
prived of authority to act, then the proceedings are void 
(Claunch v. Castleberry, 23 Ala. 85); but when there is no 
prohibition by law, the proceedings are voidable only, and 
are valid until avoided.—Dimes v. The Grand Junction Canal 
Co., supra. Were it otherwise, the greatest inconvenience 
and difficulty would ensue, since, in most cases, the parties 
acting under the proceedings would be ignorant of the want 
of authority until the act was done. The case we have last 
referred to, is a clear and direct recognition of the rule, with 
the limitation we have expressed, and is entitled to the high- 
est consideration ; being the judgment of the House of Lords, 
consisting of the Lord Chancellor, Brougham, and Campbell, 
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assisted by the judges, after full discussion by eminent coun- 
sel, the case itself being one of great interest and importance. 
If we concede, therefore, what we consider somewhat doubt- 
ful, that the fact that the judge of the Orphans’ Court was a 
creditor of the estate, would be such an interest as might dis- 
qualify him from the appointment of commissioners to audit 
the claims; still the order was not void, unless there was 
some statute, which deprived him of the power to act in the 
premises. We have been referred to the act of 1833 (Aik. 
Dig. 253, $ 41). as we suppose, with this view : but we do not 
think it has anything to do with an order like the one we are 
considering. It does not apply to the auditing of accounts be- 
fore commissioners, but only to settlements which the admin- 
istrator is required to make with the judge. 

As to the objection grounded on the want of the report of 
insolvency: We do not think it is tenable. It is true that 
we held, on error, in Clarke v. West, 5 Ala. 117, that the 
peculiar jurisdiction of the judge in relation to insolvent 
estates, depended upon the report of insolvency by the per- 
sonal representative ; and that if the record failed to disclose 
the report itself, the proceedings were irregular, and subject 
to reversal on error. But the opinion contains a very clear 
intimation that they would not necessarily be void, if it ap- 
peared, as it did in that case, from the recitals in the record, 
that such a report had been made. This is the case here, as 
the decree of insolvency rendered by the judge of the Orphans’ 
Court, upon a fair construction of its terms, appears to be 
based upon a return of the administrator to that effect ; and 
although the recital of this fact might not be sufficient to sus- 
tain the action of the court in this respect in a direct proceed- 
ing to reverse it, yet it is enough against any attempt to im- 
peach it collaterally, where every presumption in its favor 
must be made.—McCartney v. Calhoun, 11 Ala. 110-119. 

In relation to the merits of the case upon the main ques- 
tion, we say nothing, as they were not considered by the 
chancellor. We simply determine that he erred in dismiss- 
ing the bill on the grounds we have noticed, leaving all other 
questions open for his determination. 

The decree of the chancellor must be reversed, and the 
cause remanded, the appellees paying the costs of this court. 
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FOGG & VANDERSLICE ws. JOHNSTON, 


[BILL IN EQUITY FOR DISSOLUTION OF PARTNERSHIP. 


1, For what causes equity will dissolve partnership —A court of equity may decree 
the dissolution of a partnership during the term for which it was entered 
into, and declare it void ab initio, where there is fraud, imposition, misrepre- 
sentation, or oppression in the original agreement ; and may also decree a 
dissolution for causes arising subsequently to its formation, founded upon 
the misconduct, fraud. or violation of duty by one partner, or on account of 
his inability or incapacity to perform his obligations, and to contribute his 
skill, labor, and diligence in the promotion and accomplishment of the ob- 
jects of the partnership, or for the existence of an impracticability in the 
undertaking for which the partnership was formed. 

Dissolution decreed from time of abandonment of contract by injured party and notice 
thereof —Where it is shown that the partner asking a dissolution was deceived 
and misled by the misrepresentations of his co-partner as to his skill and 
capacity asa machinist and engineer, and but for these misrepresentations 
would not have entered into the partnership; and that the defendant, since 
the formation of the partnership, has been guilty of misconduct and viola- 
tion of duty.—a dissolution may be decreed. if the complainant’s equities so 
require, to date from the time of his abandonment of the contract and no- 
tice thereof given to the defendant. 


we 
° 


APPEAL from the Chancery Court at Mobile. 
Heard before the Hon. Wave Keyes. 


Tuis bill was filed by William Johnston, the appellee, and 
alleged the following facts: That complainant, living in Dal- 
las county, and owning a valuable tract of land in Mobile 
county on which he was desirous of erecting a steam saw-mill, 
and being totally unacquainted with mechanics and with that 
kind of business, was anxious to form a partnership for that 
purpose with some person who was skilled in machinery and 
fully competent to erect and carry on such a mill; that upon 
his wishes in this particular becoming known, Samuel Fogg, 
one of the defendants, made application to him to become in- 
terested with him in said business, representing himself to be 
an experienced and accomplished engineer and machinist, fully 
competent to erect said mill, to procure and select the neces- 
sary machinery, to make avy alterations or repairs that might 
become necessary, and to superintend and conduct the said 
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mills when in operation: that Fogg further represented to 
complainant, that he had learned the business of a practical 
machinist in England, and was comparatively a stranger in 
this country, and could therefore give no recommendations ; 
that complainant. being deceived and induced by these repre- 
sentations of Fogg’s, consented to form a partnership with 
kim for the erection and conducting of a steam saw-mill, and 
accordingly on the first of August, 1851, articles of partner- 
‘ship were entered into between them and one Jacob Vander- 
slice, the stipulations of which are as follows: 

“ William Johnston agrees to furnish the capital to start 
said mill, clear of interest ; and said Fogg and Vanderslice 
agree to refund all the expenses to said Johnston, except one- 
third of the price of the engine. Said Johnston is to give 
said Vanderslice and Fogg the privilege of all the saw-logs 
for their service for said mill; and after expenses are paid, 
then to be equal in the profits and losses. If any one of the 
three wishes to quit, he is not at liberty to sell without the 
consent of the other parties. [tis agreed by the parties, that 
if two of the partners should decease, the whole shall be closed 
by sale, and a division made to the surviving legatees. If 
Jacob Vanderslice, or Samuel Fogg, should decease, a good 
hand is to be put in their place, at the expense or 'iffterest of 
said deceased share. The business to be carried on for a 
space not less than five years; and if the partners still sur- 
vive, business to go on as usual till all the timber is cut suit- 
able for saw logs.” 

The bill alleges, that these articles, through mistake, do not 
express the precise contract between the parties, and specifies 
several particulars in which they are incorrect ; but these are 
immaterial, as the case is here presented. It further alleges, 
that on the formation of this partnership, Fogg was sent to 
the northern cities to purchase the necessary machinery for 
the mill, Johnston paying his expenses ; that the machinery 
which he there purchased was entirely different from that 
which they had previously determined on, was much more 
costly, and not adapted to such a mill as they proposed to 
erect ; that when Fogg returned, and the erection of the mill 
was commenced, complainant soon became satisfied that he 
had been grossly deceived by Fogg in his representations as 
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to his skill’ and capacity asa machinist and engineer ; that 
he displayed perfect ignorance of the most common ope- 
rations of the machinery, and was utterly incompetent to 
superintend it; that in consequence of this ignorance and in- 
capacity on the part of Fogg, complainant has been compelled 
to expend large sums of money on said mill, which would 
otherwise have been unnecessary. and which greatly exceed 
the amount contemplated by the parties, and thus one of the 
objects of the partnership has entirely failed and become im- 
practicable ; that Fogg has been wasteful and extravagant in 
the expenditures of the firm, and has contracted large out- 
standing debts in the name of the firm, which, as Fogg is in- 
solvent and Vanderslice has but little means, complainant will 
be compelled to pay ; that he refuses to let complainant have 
access to the books of the firm, and will not give him any in- 
formation about the state of the business, &e. 

The prayer of the bill is, for a dissolution of the partner- 
ship, an account of partnership transactions, an injunction, 
and for general relief; and further, that complainant may be 
permitted, on giving good security, to take charge of the mill 
and work it until final hearing, or that a receiver may he ap- 
pointed for that purpose. 

Fogg answered the bill, denying all the allegations of fraud, 
misrepresentation, or deceit on his part, in the formation of 
the partnership, and of his subsequent neglect, inattention, or 
other misconduct in the management of the business of the 
mill; and giving the following account of the formation of 
the partnership, and of his statements to complainant at that 
time: “Some time in the month of April, 1851, respondent 
was at complainant’s residence in Dallas county, and while 
there was employed by complainant to repair a clock. Du- 
ring the time of his stay, he had a long conversation with 
complainant on the subject of manufactures, in which com- 
plainant seemed to be much interested, and respondent entered 
fully into an explanation of those in which he had been per- 
sonally engaged as superintendent. On complainant’s invita- 
tion, respondent remained over one night at his house; and 
on the following day, complainant informed him that he owned 

a tract of land in the county of Mobile, which was remarkably 
well-timbered, and proposed that they should erect a saw-mill 
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upon it; that he could furnish the necessary means, and that 
respondent should superintend its construction and manage- 
ment; and that they should share as partners in the profits 
of the business, after he had been reimbursed for his outlay. 
This seemed to be a good arrangement, and respondent ac- 
cepted the offer.” After examining the lands in person, 
respondent returned to complainant’s house, for the purpose 
of completing their arrangements preparatory to starting 
north for the machinery. Complainant then informed him, 
that since he himself was getting old, and respondent was a 
stranger to him, he had concluded to associate Jacob Vander- 
slice with them; and this arrangement was finally consummated. 
“Respondent denies that he solicited the formation of the 
partnership, and alleges that the proposition originated with 
complainant as above stated. He denies that he ever made 
such statements as to his knowledge and capacity, or that he 
was an experienced and accomplished engineer, as asserted in 
complainant’s bill. The amount of their conversation upon 
this head was, that respondent had superintended in some 
manufactures, and had been two weeks at a saw-mill, running 
the engine ; that he was acquainted with the theory of the 
engine, and felt himself competent to put up and superintend 
the machinery ; but respondent made no pretensions to being 
a machinist, or that by education or experience he was enti- 
tled to such a position as complainant alleges he claimed for 
himself.” He denies all the allegations of misconduct on his 
part in the purchase of the machinery, the erection of the 
mill, and its conduct and superintendence ; and alleges that 
the operations of the mill were conducted without any dis- 
turbance or difficulty for two or three months, when a diffi- 
culty arose between them having no connection with their 
business relations, and thereupon complainant took away from 
the mill his hands and oxen, and respondent was thus com- 
pelled to employ others to carry on the business. 

A supplemental bill was afterwards filed, alleging that com- 
plainant, since the filing of the original bill, had purchased 
Vanderslice’s interest in the mill. A great many witnesses 
were examined by both parties ; the complainant’s witnesses 
testifying to the facts, that Fogg was a clock maker or re- 
pairer by trade, that he knew nothing about machinery, 
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that he was ‘incompetent to erect or super intend a mill, and 
that he had been guilty of particular acts showing great care- 
lessness and recklessness in running the mill ; and the de- 
fendant’s, on the contrary, tending to prove that the mill was 
properly built and worked, that Fogg was industrious, eco- 
nomical, and competent to manage the business, and that the 
difficulty between him and Johnston originated in a private 
affair in nowise connected with their business. The witnesses 
on both sides, however, agree that the state of feeling be- 
tween the parties is such that the partnership can no longer 
be earried on profitably, if at all. 

he chancellor rendered a decree, on final hearing, dissolv- 
ing the partnership, as of and from the 23d June, 1852, but 
delivered no written opinion : and his decree is now assigned 


for error. 


E. S. Darean and R. HU. Smiru assigned errors for the 
appellants, but submitted the case without argument. 


F. S. Buount and P. Hamiiton. contra. 


RICE, J.—Where there is fraud, imposition, misrepresen- 
tation or oppression, in the original agreement for the part- 
nership, a court of equity has jurisdiction to decree its dis- 
solution, during the term for which it was originally entered 
into, and to declare it void ab initio. A court of equity may, 
also, decree a dissolution of the partnership, for causes arising 
subsequently to the formation of the contract, founded upon 
the misconduct, or fraud, or violation of duty, of one partner ; 
or on account of the inability, or incapacity of one partner to 
perform his obligations and duties, and to contribute his skill, 
labor, and diligence in the promotion and accomplishment of 
the objects of the partnership ; or for the existence of an im- 
practicability in carrying on the undertaking for which the 
partnership was formed.—Story on Part., §§ 6, and 285 to 291; 
Coliyer on Part., §§ 119, 296, 297, 360, and notes. 

These principles are decisive of this case. It appears to 
our satisfaction, that Johnston was misled and deceived by 
the misrepresentations of Fogg, as to his skill and capacity 
as a machinist and engineer, and that but for these misrepre- 
sentations, Johnston would not have entered into the partner- 
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ship; and that since the partnership was formed, Fogg has 
been guilty of misconduct and violation of his duty; and that, 
as against him, there existed just cause for dissolving the 
partnership before and on the 23d June, 1852, if not for de- 
claring it void ab initio. 

As applicable to such a case as the present, we sanction the 
principle, that a court of equity, in decreeing a dissolution of 
a partnership, may fix the date of the dissolution at the time 
of the abandonment by the aggrieved party and notice there- 
of given by him, if the equities of that party so require.— 
Durbin v. Barber, 14 Ohio R. 311. 

We say nothing as to Vanderslice, because, during the 
pendency of the suit, he sold and transferred to complainant 
all his rights and interests in the partnership and its property, 
as appears by the supplemental bill and proof; and this ap- 
peal is not taken or prosecuted by him. This is Fogg’s ap- 
peal, and there is nothing in the decree of which Fogg can 
justly complain. 

Deerce affirmed, at the costs of Fogg and his surety. 





DELOACH vs. THE STATE BANK. 
[TRESPASS TO TRY TITLES TO LAND BY PURCHASER AT SHERIFF'S SALE. ] 


l. Fi. fa. on void delivery bond amendable—A Ji. fa., issued on a void delivery 
bond, against the defendants in the judgment and their surety on the bond. 
if it correctly describes the judgment. by its date, amount, and names of 
parties, is neither void nor voidable as to the defendants in the judgment, 
but may be amended by striking out the name of their surety on the bond. 

» Sheriff's sale void for uncertain description of land —<A sale under execution of 
two hundred and forty acres of Jand, out of a tract containing two hundred 
and cighty acres in a single body, when there is no description or other means. 
of distinguishing the portion levied on and sold from the residue of the tract. 


nw 


is void for uncertainty and indefiniteness of description. 


APPEAL from the Cireuit Court of Choctaw. 
Tried before the Hon. C. W. Rapier. 
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Tuis action was brought by the appellee against James M. 
Deloach, to recover the south-east quarter and the south-east 
quarter of the north-east quarter of section twenty-eight, the 
north-east quarter of the north-west quarter and the north- 
west quarter of the north-east quarter of section thirty-three, 
in township fifteen, rafige two west; both parties deriving 
title under purchases at sheriff’s sales under execution against 
West Neal. 

The plaintiff’s judgment was rendered at the July term, 
1841, of the County Court of Tuskaloosa, against Robert 
Hill, Richard J. Painter, and West Neal, for $466 debt, $78 
47 damages, and costs ; and the costs taxed in the first execu- 
tion were $6 93%, making a total of 3551 40}. On this judg- 
ment an execution was issued on the 20th August, 1841, 
returnable on the first Monday in February, 1842; on which 
the sheriff of Sumter made the following return: “ Levied 
22d December, 1841, and bond taken for the delivery of the 
property on first Monday in January, 1842.” The delivery 
bond, as set out in the record, is in the penalty of $738 64; 
and the condition recites an execution against “ Robert Hill 
and West Neal for $568 32, including debt, damages, and 
costs, bearing test the 26th day of July, 1841, which was 
levied on a negro woman Nell, as the property of the said 
West Neal”; and then stipulates, “ that if the said Hill and 
Neal shall deliver said property.” &c. This bond is signed 
by Robert Hill, West Neal, and Jesse Hill; and on it is en-. 
dorsed the word “ forfeited”, but without date or signature. 
On this bond, as forfeited, the clerk issued an execution on 
the 10th January, 1842, which, as he certifies, was never re- 
turned, and is not on file in his office ; and afterwards several 
other executions were issued, which may be thus described : 
An alias, on the 6th May, 1842, against Robert Hill, Richard 
J. Painter, West Neal, and Jesse Hill, describing the judg- 
ment correctly : a pluries, on the 11th July, 1842, against the 
same parties; and an alias pluries, on the 8th May, 1843, 
against the same parties, and describing the judgment cor- 
rectly. This last execution was returned hy M. E. Gary, as 
sheriff of Sumter county, “ Levied the 12th July, 1843”, on 
certain lands, which are particularly described, as the property 
of Robert Hill: “ also, two hundred and forty acres of Neal's 
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property, numbers not known.” Afterwards, on the 10th Au- 
gust, 1843, a venditiont exponas was issued for the sale of these 
lands, describing Neal’s lands as “ two hundred and forty acres 
of land as the property of West Neal, numbers not known.” 
Under this process, said M. EK. Gary, whose official term of 
office expired on the 18th August, 1843, sold said lands on 
the first Monday in September next thereafter ; and the plain- 
tiff became the purchaser of Neal’s lands, at $3 60, and 
received the sheriff's deed for the same, in which they are 
described as “two hundred and forty acres of land, as the 
property of West Neal, numbers not known, being the tract of 
land on which said Neal now resides, lying and being in the county 
of Sumter and State aforesaid, and in the Demopolis land district.” 
“Plaintiff also introduced copies of patents from the Uni- 
ted States to said West Neal, for the north half of the south- 
east quarter of section twenty-eight, and of the south-east 
quarter of the north-east quarter of said section, in township 
fifteen, range two west; also, copies of other patents to one 
Robert M. Williams, for said south-east quarter of section 
twenty-eight, and the north-west quarter of the north-east 
quarter of section thirty-three, in the same township and 
range ; and then proved that, on the death of said Williams, 
a partition of said lands was had between said West Neal 
and Mary Williams, in which the two last akove-mentioned 
parcels of lands passed to said West Neal ; all of which patents 
und proceedings were of « date several years before said 
sheriff’s sale. Plaintiff then introduced the deposition of 
said Mary Williams, to whom, by the said partition, among 
other parcels of land, was allotted the north-east quarter of 
the north-west quarter of said section thirty-three.” In this 
deposition, the witness testifies, that in December, 1839, she 
sold said north-east quarter of the north-west quarter of sec- 
tion thirty-three to West Neal, and that in August, 1842, she 
executed to said Neal a power of attorney, authorizing him 
to sell her other lands in Sumter county ; and she appends to 
her deposition copies of both these papers. “This deed,” as 
the bill of exceptions states, “ was not recorded, nor was the 
original produced ; but a predicate was laid for the introduc- 
tion of the secondary evidence.” 
“ In reference to the possession of the land, the proof was, 
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that West Neal, at the time of said sale by the sheriff, and 
for some years before, had a house and had been residing with 
his family on the south-east quarter of section twenty-eight, 
and had two fields of about eighteen acres together on the 
tract,—one of twelve acres on the said south-east quarter, and 
another of six acres in the swamp: that the rest of the traet 
was woodland, unfenced and lying out, but claimed and con- 
ceded by the neighbors to be the property of Neal. Whether 
the tract so claimed by Neal, and which was composed of the 
aforesaid parcels of land, or a part of them, contained two 
hundred and forty acres or two hundred and eighty acres, 
two of the witnesses said they did not know, and the others 
did not testify about ; but they knew of no other land in the 
county belonging to West Neal, or claimed by him as his. 
There was further evidence, by one Coleman, who was a 
deputy sheriff in the fall and winter of 1843, that when the 
execution in favor of Walker, for the use of Jarrell, against 
said West Neal, under which the defendant claimed title, was 
in his (Coleman’s) hands as such deputy sheriff, Jarrell, who 
was one of said Neal’s neighbors, gave him the numbers of 
Neal’s lands, correcting in part the erroneous numbers by 
which the sheriff had described said lands in his first endorse- 
ment of a levy on said writ; and that Jarrell said, in the same 
conversation, ‘he knew this land had been sold by the sheriff 
under the Bank executions, and had been purchased by the 
Bank, but that it was worth enough to pay both the Bank 
and him, and his only chance to gei his money was to work 
his execution in upon the same land, and if it came to the 
worst the land was worth both debts.’ 

“The defendant derived title, as to two hundred and forty 
acres of the land sued for, from one Reynolds, who purchased 
at the sheriff’s sale under the execution in favor of Walker, 
for the use of Jarrell, against West Neal ; and as to the other 
forty acres, being the north-east quarter of the north-west 
quarter of said section thirty-three, his title was a deed, dated 
January 9, 1847, executed by said West Neal, as agent and 
attorney in fact of said Mary Williams, under the power of 
attorney mentioned in her deposition; this being the same 
tract which she had sold to said Neal in 1839. Further no- 
tice of his title is unnecessary. 
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“The court charged the jury, among other things, that the 
sheriff’s sale to the Bank, in 1843, was not void because of 
uncertainty and indefiniteness of the description in the levy 
and deed ; and stated, that if West Neal, the defendant in 
the execution, at the time of levy and sale, had title to and 
resided upon a tract containing as much as two hundred and 
eighty acres, rather than hold the sale void because of the 
uncertainty as to what portion of the tract the two hundred 
and forty acres mentioned in the levy and deed were to apply, 
it would be held that the sale conveyed the whole tract. But 
this charge the court modified, at the suggestion of the plain- 
tiff’s counsel, in this wise, and gave instead thereof the fol- 
lowing: That the court could not pronounce the sheriff’s 
sale and deed to be void for indefiniteness of description ; but 
if the jury found from the evidence that Neal, at the time of 
the levy and sale, had a good title to and resided upon a 
tract of land in the county containing about two hundred 
and forty acres, and generally known as his, and it was not 
known that he had any other lands, then the sheriff’s sale and 
deed would convey such two hundred and forty acre tract. 

“The court further charged the jury, that plaintiff con- 
ceded it had no right to recover that portion of the land men- 
tioned in the declaration which had been conveyed to the 
defendant by Neal, as attorney for Mary Williams; and con- 
sequently, as to that portion, they must find for the defendant.” 

To each of these charges the defendant excepted, and then 
asked the court to give several charges, of which the fourth 
was in these words: “4. That if the jury believe that Neal 
owned two hundred and eighty acres in a body, then they 
cannot tell which two hundred and forty were sold; and if 
so, they cannot find anything.” The court refused to give 
this charge, and the defendant excepted to the refusal. 

The charges given, and the refusal to charge as requested, 
are now assigned for error. 


R. H. Surru and Tuos. H. HERNDON, for appellant : 

Since the plaintiff below derived title to the land under a 
sheriff’s sale, it was necessary for it toshow a judgment, exe- 
cution thereon, levy, and sheriff’s deed, each connected with 
and identifying the other.— Ware v. Bradford, 2 Ala. 682. 
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1. The execution, under which the land in controversy was 
sold, issued on a pretended forthcoming bond, which, it is 
contended, could not support an execution. The authority 
given to aclerk to issue an execution on a forfeited forthcom- 
ing bond, is a statutory power in derogation of the common 
law, and the requisitions of the statute must be strictly com- 
plied with. The party to be affected thereby has no day in 
court, nor will a writ of error lie to reverse the quasi judg- 
ment thus arbitrarily obtained. Where ‘the bond does not 
identify the execution upon which it purports to be founded, 
the execution is void, and a sale under it confers no title.— 
Lunsford v. Richardson & O’Neal, 5 Ala. 618; Nicolson v. 
Burke, 15 ib. 353; 11 2b. 618; 7 ib. 593; 3 ib. 484; 1 2b. 317; 
11 Humph. 189; 5 Dana, 278; 4 Dev. & Bat. 420; 5 Texas, 
290; Watson on Sheriffs, 212. 

2. But, if the bond had been good and valid, still no exe- 
cution could iave issued upon it, because it was not returned 
as required by statute. There was no endorsement at all on 
the execution, and the word “forfeited” only, without the 
sheriff’s signature, on the bond.—Watson on Sheriffs, 69 ; 
Minor’s R. 15; 1 Stew. 10. 

3. The levy was too uncertain and indefinite to pass any 
title under the sale by the sheriff, and he could not validate it 
by a superadded description in his deed.—Borden v. Smith, 3 
Dev. & Bat. 37; Huggins v. Ketchum, 4 ib. 414; 7 Blackf. 
199; Fenwick v. Floyd’s Lessee, 1 Har. & G. 171; 4 McLean, 
329; Jackson v. Rosevelt, 13 Johns. 97; Jackson v. De Lancy, 
ib. 536; 11 Barb. 172; 10 Humph. 44; 3 i. 629; 2 Caines, 
66; 3 Yerg. 171, 338; 8 Missouri R. 197; 10 Geo. 74; 1] 
red. 375; 2 Greenl. Cruise, p. 48, § 35. 


A. R. MANNING, contra, made the following points :— 

1. The delivery bond was sufficiently identified with the judg- 
ment and execution. It was offered in evidence as a part of 
the record of the case, and no motion was made to suppress it. 
Its dates exactly correspond with the dates in the sheriff’s 
return; and the amount of the judgment, including the sher- 
iff’s commissions, makes, within a fraction of one dollar, the 
amount stated in the bond as that of the execution, “ includ- 
ing debt, damages, and costs.” As the parties to that case 
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never moved to quash the bond, execution, or sheriff’s deed, 
as not pertaining to it, can a stranger be heard to make the ob- 
jection in this collateral way ?—Fournier y. Curry, 4 Ala. 321. 

2. But the judgment, and not the bond, is the foundation 
of the plaintiff’s title ; and, even if the bond be void, the exe- 
cution may be amended by striking out the name of the surety. 
Sheppard v. Melloy, 12 Ala. 561; Campbell v. Spence, 4 2. 
543; Cawthorn v. Knight, 11 7.579; McCollum v. Hubbert, 
13 ib. 282; Thompson v. King, 15 7. 341; Andress v. Rob- 
erts, 18 ib. 3838; Chambers v. Stone, 9 7b. 260. 

3. It is not essential that the sheriff should endorse on the 
execution a particular description of the land levied on, or 
even that he had levied at all_—Forrest & Lyon v. Camp, 16 
Ala. 647-8; Love v. Powell, 5 ib. 58; Driver v. Spence, 1 4d. 
540. A purchaser at execution sale cannot be affected by 
any irregularities of the sheriff, either in not giving the notice 
required, or in the return made on the execution —Same au- 
thorities. The return is generally, and indeed necessarily, 
brief ; and the description in the vend. ex. cannot be more 
extended than the return. ‘The officer who made the levy 
knows what property he levied on, and is expected to describe 
it more at length in the advertisement, proclamation at the 
time of sale, and deed to the purchaser ; and hence it is that 
deficiencies in the endorsement of the levy may be supplied 
and corrected by the sheriff’s deed.—Hopping v. Burnam, 2 
Greene’s (Iowa) R. 39: Helms v. Alexander, 10 Humph. ; 
Webb v. Bumpass, 9 Port. 203. If the defendant in execution 
is in danger of injury, he can avoid it by motion to the court, 
either before or after the sale; but if he acquiesces in the 
sale, certainly it cannot be set aside upon collateral impeach- 
ment by a stranger. 

4, That the description of the land in the sheriff’s deed is 
sufficient, is not controverted. “The tract of land on which 
said Neal now resides” could be as easily identified and proved 
by evidence outside of the deed, as the lands of the estate of 
Mt. Vernon, if the owner should sell them by that designa- 
tion.—Randolph v. Carlton, 8 Ala. 606 ; Webb v. Bumpass, 
9 Port. 201; Jackson v. Jackson, 13 Ired. 159. 


CHILTON, C. J.—It may be conceded, in this case, that 
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the delivery bond, on which the execution purports to have 
issued, is utterly void, and that the execution, so far as it de- 
pends on it for validity, is of no force; and yet the conces- 
sion avails the appellant nothing, for the reason, that the 
execution is amendable. It sets forth the true amounts of 
judgment, damages and cost, and the parties to the same, as 
well as the date of the rendition of said judgment ; and com- 
mands the officer to levy these sums of property of the defend- 
ants, all of whom are properly named, except the surety upon 
the bond, whose name may be stricken out. Being thus speci- 
fic, it may well be amended, and rest upon the judgment, 
although the bond be cast aside.—Cawthorn vy. Knight, 11 
Ala. 572; McCollum v. Hubbert, 13 7b. 282. Although a 
wrong name is introduced upon the face of the execution, this 
should not vitiate the process, as to the parties against whom 
it should and does properly issue. It would be erroneous to 
quash it for such defect.—Sheppard v. Melloy, 12 Ala. 561 ; 
Thompson v. King, 15 2b. 341. We conclude, therefore, that 
the execution, purporting io be issued as well against the 
surety on the delivery bond as against the defendants to the 
judgment, is, as to West, whose land was levied on, and who 
was one of the judgment debtors, neither void nor voidable, 
but valid and effectual, conferring upon the sheriff full power 
to make the levy. 

The view which we take of this case renders it unnecessary 
for us to discuss the validity of the levy as endorsed upon the 
process. The proof clearly conduced to show that, at the 
time of the levy and sale, the tract of land owned by West 
Neal, and on which he then resided, embraced two hundred 
and eighty acres. ‘Two hundred and forty of these were levied 
upon and sold ; but no data are furnished, either by the deed 
or the parol proof, by which it may be determined what land 
was sold. The quantity to be taken from the tract is given ; 
but out of what part of the tract it is to he taken, it is impos- 
sible to determine. This uncertainty could not be remedied 
by the subsequent sale of forty acres hy Neal, as the agent of 
Miss Williams; nor by the concession made by the plaintiff’s 
counsel, that the forty acre tract thus sold was not sought to 
be recovered. We must look to the tract as it existed when 
sold. It then belonged to Neal,—lay in one body, and con- 
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sisted, as we have said, of two hundred and eighty acres; so 
that the question of uncertainty as to the land sold still recurs. 

The rule, which forbids the sheriff to sell any land which 
the creditor cannot enable him to designate with reasonable 
certainty, meeis our entire approbation. It is required as 
well to prevent the sacrifice of real estate, by enabling bid- 
ders to know what they are buying, as to prevent frauds and 
speculation in such sales.—Jackson v. De Lancy, 13 Johns. R. 
536. The fourth charge which was asked by the counsel for 
the defendant below, and refused by the court, distinctly pre- 
sented the question, whether a sale by the sheriff of two 
hundred and forty acres, out of a tract of two hundred and 
eighty acres, and which afforded no means of distinguishing 
the land sold from the portion not sold, could be supported. 
The charge was, “that if the jury believed that Neal owned 
two hundred and eighty acres in a body, they could not tell 
which two hundred and forty acres were sold; and if so, 
they should not find anything.” Applying this charge to the 
evidence, we think it was correct, and should have been given. 

As this point must reverse the case, and will probably be 
decisive of it upon another trial, we deem it unnecessary to 
notice the other questions raised by the assignment of errors. 


Judgment reversed, and cause remanded. 


HARRISON & ROBINSON vs. JOHNSTON. 


[ACTION ON PROMISSORY NOTE—APPLICATION OF PAYMENTS. ] 


1. Application by law of payment on running account-—When there is a running ac- 
count between debtor and creditor, a general payment, in the absence of 
any application by the parties, and where the character of the dealings or 
other circumstances do not show a different intention, will be applied by 
law to the charges in the order of time in which they accrued, without 
reference to the fact that one item may be better secured than another ; 
since the particular parts, being blended together in one common account, 
have no longer any separate existence, and the balance only is considered 


as due. 
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2. This rule applied against debtor's surey.—The foregoing rule applies in this 
case, where the defendant became surety for the debtor on a note given to 
his commission merchant, with whom he had arunning account for advances 
made, cotton sold, &c.. on which the note was credited when received, and 
debited when due; an account current being rendered to the debtor after 
the maturity of the note, showing a balance against him larger than the 
amount of the note, and the subsequent payments being credited on gen- 
eral account. 

Payment referred to existing debt—In the absence of evidence showing most 
unmistakably the intention of the parties, a general payment to a commis- 
sion merchant, with whom the debtor has a running account. will be referred 
to his existing indebtedness, and not to future advances, 


as 
Ww 
- 


AppEAL from the Circuit Court of Greene, 
Tried before the Hon. EpmMunp W. Pettus. 


Tuts action was brought by the appellants, as partners, to 
recover the amount of two promissory notes, executed by Na- 
thaniel G. Friend and John C. Johnston ; each for $2,500, 
dated April 4, 1852, and payable respectively nine and ten 
months after date, to Harrison & Robinson, or order, at the 
Bank of Mobile. The defendant (Johnston, who alone was 
sued) pleaded, “ 1st, that there was no good and sufficient con- 
sideration for said note to make it binding on him ; and, 2d, 
that said note was paid by N. G. Friend, his principal.” 

The defendant filed interrogatories to the plaintiffs, and 
read their answers in evidence on the trial ; and read in evi- 
dence, also, the deposition of one J. F. Louden, who was 
plaintiffs’ bookkeeper, from October, 1852, until November, 
1853. The plaintiffs read in evidence another deposition of 
said Louden, taken in their behalf, and the deposition of one 
Wm. K. Thurber. The material facts of the case, as proved 
by these witnesses, may be thus stated : 

The plaintiffs were the factors and commission merchants 
of said N. G. Friend in 1850, and from that time until his 
death, which occurred after July, 1853, and kept a running 
account with him ; but they had no business transactions with 
said Johnston, except in receiving notes from said Friend 
which were signed by Johnston as surety. On the 10th June, 
1851, they received a note from said Friend, with Johnston’s 
name signed as co-maker, for $5,000, due March 1, 1852; 
which note was credited on Friend’s account when received, 
and charged against him when due, but was not given up to 
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him until. December 93, 1852. The notes here sued on were 
received from Friend on the 29th April, 1852, and were passed 
to his credit on the plaintiffs’ books as cash, less the interest ; 
being held as bills receivable, and charged against him at 
maturity. The witness Louden testifies, that “the reason 
why the notes are credited as well as charged, is to enable 
them to draw that much money—it operates as an advance of 
that much, being but a fictitious credit” ; while Thurber says, 
“the effect of this was to give Friend a bona fide credit to 
that extent.” If the account had been stated at the time 
these notes were received, and a balance then struck, Friend 
would have been found indebted to plaintiffs in the sum of 
$394 99; and on the 16th January, 1853, the balance against 
him, not including the notes, would have been $1,560 91. An 
account was stated and rendered to Friend on the 2d April, 
1853, in which the notes were credited and debited as above 
stated, and which showed a balance against him at that time 
of $5,750 23. This balance was carried forward, constituting 
the first item of a new account, which was thus continued : 


“Doct. N. G. Friend in account with Harrison & Robinson. 


1853. Dr. 

Apl. 2. To balance, as pr. account rendered, due us in cash. $5750)23 
«8, “ invoice goods, pr. Ambassador, 36}03 
ae 26. e acceptance yr. dft. favr. J. G. Friend, due May 21-24, ’54,} 1075/00 

‘** commissions accepting do. 26/88 

June 1. “ acceptance yr. dft. favr. self, due March 1-4, ‘54, 1200}00 

“* commissions accepting do. 30}00 
July 22, “ acceptance dft. favr. J. G. Friend, due Jan. 1-4, 54, 2500/00 
« « « commissions accepting do. 62/00 











On the bth June, 1853, Friend made a payment of $2,882 67, 
and on the 9th of the same month another of $2,680; and 
these payments, he having given no direction as to their ap- 
plication, were passed to his credit, in general account, as of 
those dates. 

As collateral security for their acceptance of the draft for 
$1075, stated in the above account, the plaintiffs took from 
John G. Friend a bill of sale of three negroes, with a de- 
feasance, conditioned that they would return the negroes if 
said N. G. Friend furnished them with funds to meet said 
acceptance. The bill of exceptions states, that two of these 
negroes “were found by the defendant, on the plantation of 
said N. G. Friend in Greene county, in the fall of 1853, and 
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were taken by him, as administrator of said Friend, and sold ; 
and that the other was also levied on by the sheriff of Greene 
county, and sold by him, to satisfy certain executions then in 
his hands against said Friend”. 

Upon this evidence, the court charged the jury, substantially, 
that if plaintiffs were the commission merchants of said 
Friend, and as such kept a general running account with him, 
and entered the notes on both sides of hig account as above 
stated, and rendered an account to him on the 2d April, 1853, 
showing a balance against him of $5,750, and that Friend 
afterwards made said payments of $2,882 and $2,680, without 
directing their application,—then plaintiffs had a right to 
make the application of them; “and that if they failed to 
make any application of said payments, but entered them gen- 
erally to the credit of said Friend on the general account 
current, which included these notes, then the jury must apply 
said payments, first, to the aforesaid balance rendered by 
plaintiffs to said Friend, and plaintiffs were entitled to re- 
cover the difference between the amount of said balance 
($5,750 23) and the amount of said payments, after making 
an accurate computation of interest on each of said amounts.” 

Plaintiffs excepted to this charge. and asked the follow- 
ing charges :— 

“1, That if the jury believe from the evidence that there 
was more than $5,000 due from said Friend to plaintiffs when 
said notes were given, viz., on the 29th April, 1852, they 
must find a verdict for the plaintiffs, for the amount of the 
notes and interest. 

“2. That if they believed from the evidence that there was 
due $5,000 from said Friend to plaintiffs when said notes ma- 
tured, they must find a verdict for plaintiffs, for the amount 
of said notes and interest. 

“3. That if they believed trom the evidence that there was 
due to plaintiffs from said Friend, on the 2d April, 1853, the 
sum of $5,750 23, they must find a verdict for plaintiffs, for 
the amount of said notes and interest. 

“4. That if they believed from the evidence that said pay- 
ments of $2,680 and $2,882 67, made on the 6th and 9th June, 
1853, or either of them, were made on account of plaintiffs’ 
acceptance of Friend’s draft for $1,075 on the 26th April, 



































JUNE TERM, 1855. 449 


Harrison & Robinson v. Johnston. 





_——- 


1853, and the subsequent acceptance of $1200 | on n June 11, 
1853. and of $2,500 on July 23, 1853; and that the shane 
negroes named in said bill of sale were given up by plaintiffs, 
and were sold by defendant (as administrator of said Friend) 
and, the sheriff—then they must find for the plaintiffs, for the 
amount of said notes and interest. 

“5, That if they believed all the evidence, they must find 
for the plaintiffs, for the amount of said notes and interest.” 

The court refused each of these charges, and to each refusal 
the plaintiffs excepted ; and they now assign for error the 
charge given, with the refusals to charge as requested. 


Wm. P. Wess, for the appellants: 

I. The charge given by the court is erroneous, because, — 

1. It assumes that the entry of the two notes, first on the 
eredit, and then on the debit side of the account, and carrying 
them into the balance rendered, consolidates the two notes 
with the account, so as to constitute but one debt; whereas, 
there were two distinct debts. If the entry was so made, 
plaintiffs would not be bound thereby, nor would defendant 
be discharged from his liability on the notes—American 
Leading Cases, Notes by Hare & Wallace, vol. 1, p. 290, and 
cases there cited. 

2. It conflicts with the principle, that where a creditor 
holds two claims, one an open account, and the other secured 
by bond or note, and a general payment is made, which is 
not applied by either the debtor or the creditor, the court 
will instruct the jury to apply it to the account.—1 American 
L. C. (by H. & W.) pp. 286-96. 

3. It assumes that the notes, having been entered on both 
sides of the account, were by that act changed into a mere 
item of debit and credit on the account current, and stood on 
no higher ground than any other item of account, or balance 
struck ; while the evidence shows, that the credit, given when 
the notes were received, operated as a bona fide credit and 
cash advancement to Friend ; and the effect of the debit and 
credit was, to leave the account just as though no entry of the 
notes had been made. Have the notes been paid by the entry, 
when they are still held by the plaintiffs, and were not given 
up when the account was rendered? or has the entry changed 
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the character of the debt, from notes with security, into an 
open account ? 

4, The rule adopted by the court, in the charge given, ap- 
plies only to the case of an open account current, “ the items 
of which do not form distinct debts”, and not to such a case 
as this, where the items do form distinct debts—viz., one from 
Friend and Johnston on the notes, and the other from Friend 
on the account; and the rule does not apply to this case, for 
the further reason, that a different intention is to inferred 
from the course of dealing between the parties.—1 American 
L. C. (by H. & W.) pp. 299, 300, and cases there cited ; 
Dulles v. DeForest, 19 Conn. 191, 204. 

5. The charge erroneously assumes that the account ren- 
dered to Friend on the 2d April, 1853, was a settlement with 
him ; while the evidence shows that it was merely intended 
as a ‘memorandum statement.” But, even if it was an ac 
count stated, and balance struck, the defendant was bound for 
that balance, to the extent of the notes; and the subsequent 
payments were on a new account, and on different security. 
The court, therefore, should have directed the credits of the 
6th and 9th June to be applied, first, to the extinguishment 
of the items of the account current included in that balance, 
and to the subsequent debts of $1075 and $1200, before ap- 
plying them to the notes sued on.—Authorities supra. If this 
action had been brought against Friend himself, he could not 
have insisted on the appropriation directed by the court, be- 
cause he had incurred subsequent indebtedness, which swelled 
his entire debt to $8,118 14; and, under the rule adopted by 
the court, the payments in June should have been applied to 
the reduction of this balance. If Friend himself could not 
have insisted on the application directed by the court, Johns- 
ton, as his surety, stood on no higher ground. 

6. The defendant’s liability on the notes was fixed when 
the notes matured, and not when the account was rendered 
in April afterwards ; and the witness Louden swears, that if 
Friend’s account had been made up to January 16, 1853, the 
balance against him would have been about $1,500, besides 
the notes, if they were not paid at maturity. 

II. The court erred in refusing the fourth charge asked. 
The plaintiffs’ answers to the interrogatories, and the receipt 
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attached to Louden’s deposition, show that the payments made 
in June were made and applied in consideration of Friend’s 
draft for $1075 and subsequent acceptances ; and the court 
should have directed the jury to apply the payments accord- 
ing to the intention of the parties. The refusal of this charge 
invaded the province of the jury, by withdrawing from their 
consideration the evidence which tended to prove this in- 
tention. 

III. The fifth charge asked should have been given.—Au- 
thorities cited supra. 


Joun T. Lomax and S. F. Hate, contra: 

The notes were not given for the previous indebtedness of 
Friend, except as to $394 99, the amount due when they were 
delivered. They were given, as the witness says, for “ a ficti- 
tious credit”, on which Friend could obtain advances. They 
necessarily entered into the account current, as the advances 
which were made on them ; and, consequently, were subject 
to the rules and principles governing mercantile accounts, 
which apply the payments to the oldest items in the account. 

The principle established in Mayor of Alexandria v. Patten, 
4 Cranch, 317, and in the analogous English and American 
cases collated in 1 American Leading Cases, 268, e¢ seq., to 
which plaintiffs’ counsel refers, applies to cases where sep- 
arate and independent debts are created at the time the 
credit is given, or the security taken ; and, though there is 
some conflict in the decisions, we admit the weight of author- 
ity sustains the doctrine as expounded by Marshall, C. J., in 
that case. The able annotators, after reviewing these cases, 
on pages 298 and 300, distinctly lay down a different rule ap- 
plicable to accounts current, and (with many ¢éases) refer to 
the case of United States v. Kirkpatrick, 9 Wheat. 720-37. 
See, also, Fairchild v. Holly, 10 Conn. 175; Dulles v. De- 
Forest, 19 2b. 191; Upham v. Lafavour, 11 Metce. 174; Jones 
v. United States, 7 Howard, 681; Truscott v. King, 2 Sel- 
den’s R. 147. And the testimony and accounts are persuasive 
(if not conclusive) that the plaintiffs adopted and acted on 
this rule in regard to the note for $5,000 credited on the 10th 
of June, 1851, and which was delivered up when the items 
credited exceeded the debits secured by the note, from and 
after that date. 
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The plaintiffs are estopped by the account as rendered. 
The amended account produced on the trial, by which they 
seek to evade this rule, was not made out till after issue in 
the cause, and the defendant’s testimony had been taken. 
Bank of North America v. Meredith, 2 Wash. C. C. R. 47; 
Seymour v. Morrison, 11 Barb. 81; Millikin v. Tufts, 31 
Maine, 497; 9 Wheat. 737; 10 Conn. 184; 1 Am. L. Cases, 
289 and 290. Onthe rendition of the account, the balance 
stated becomes a consolidated debt, which the creditor can- 
not vary, to the prejudice of a surety. 

In no case (in the absence of an express agreement), 
whether for separate and distinct debts, or in accounts cur- 
rent, can payments be withheld to be applied to debts subse- 
quently due.—1 Am. L. C. 275-287; Laws v. Sutherland, 5 
Gratt. 357; Bacon v. Brown, 1 Bibb, 834. And for these 
last items in the account, the plaintiffs had independent 
security, which they voluntarily relinquished.—1 Ala. 23; 
22 ib. 575. 

The charge asked for was improper. There was no evi- 
dence tending to show that any positive direction was given 
as to either of the items credited after 2d of April, 1853. 
The court, by the terms of this charge, was required to deny 
the defendant the benefit of both sums, if either had been 


specially applied to other items. 


GOLDTHWAITE, J.—The case upon the record stands 
thus: The appellants were the factors and commission mer- 
chants of N. G. Friend, and there was a current account kept 
up between them, from April, 1850, until the death of Friend, 
which was subsequent to July, 1853. On the 29th of April, 
1852, if the accounts had been made out and the balance 
struck, Friend would have been indebted about $400 ; and on 
that day, he made two notes, each for $2,500, payable at nine 
and ten months, with the appellee, Johnston, as surety ; which 
he delivered to the appellants, who passed them to his credit 
on their books, and held them as bills receivable, and charged 
them against him in general account when they became due. 
An account was made up against Friend, on the 2d April, 
1853, consisting of many debits and credits, in which the notes 
were thus charged and credited ; and the balance which ap- 
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pears to be due from Friend at that date was s $5, 150, ‘which 
balance was carried forward, and the account continued to 
22d July, 1853, up to which time he was charged with the 
following additional items : 


“Doct. N. G. Friend in account with Harrison & Robinson. 

1853. Dr. 
Apl. 2. To balance, as pr. account rendered, due us in cash, $5750/23 
8. “ invoice goods, pr. Ambassador, 36}03 
“ 26. “ acceptance yr. dft. favr. J.G. Friend, due May 21-24, °54,} 1075/00 
‘ « & commissions accepting do. 26|88 








June 11. “ acceptance yr. dft. favr. self, due March 1-4, 54, 1200/00 
“«  « © commissions accepting do. 30)00 
July 22. “ acceptance dft. favr. J. G. Friend, due Jan. 1-4, 754, 250000 
“ «& — commissions accepting do. 62/00 


On the 6th June, 1853, Friend made a payment of $2,882 67, 
and on the 9th June of the same year another of $2,680, giv- 
ing no direction as to the application ; and these payments 
were passed to his credit in general account, as of those dates. 
Suit is brought against Johnston on the notes, and the ques- 
tion is as to the application of these payments. 

If we concede the rule, as contended for by the counsel for 
the appellants, that when a partial payment is made, by one 
owing distinct and separate debts, the law, if called upon to 
make the application, will apply the payment to the debt 
which is the least secured, or most precarious; still this 
principle does not apply in the case presented by the record 
before us. The evidence here shows, that the appellants were 
the factors and commission merchants of Friend, and that 
there was a running account between them ; and in that case, 
a different principle applies, and there, in the absence of any 
application of the payments by the parties, the law applies 
them to the charges in the order of time in which they accrue, 
without reference to the fact that one itei may be better se- 
cured than another.—Clayton’s case, 1 Mer. 608; Bodenham 
v. Purchas, 2 B. & A. 39; Brooke v. Enderby, 2 Brod. & 
Bing. 70; Story’s Kg. $459 ¢. It does this, on the principle, 
that such an appropriation is most consonant to the intention 
of the parties. Where the factor, from time to time, makes 
advances, receives payments, and blends the debts and the 
credits together in one common account, then the parts have 
no longer any separate existence, hut it is the balance only 
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which is considered as due.—Per Bayley, J., in Bodenham y. 
Purchas, supra. 

Suppose the firm of Harrison & Robinson, in which there 
were three partners, had been owing Friend, on the 2d April, 
$5,000, and on that day one of them went out of the concern, 
and Friend subsequently drew on the new firm, who con- 
tinued the business for $3,000; then they sold cotton be- 
longing to him, for $2,000, and he then drew upon them 
for $2,000; keeping a running account, and charging up 
the balance due from the old firm against the new, and 
the other items of debit and ¢redit on general account :— 
would he be allowed, on the failure of the new firm, to 
say, ‘I will hold the retiring partner of the old firm 
responsible for the balance of $2,000 which is unpaid’? and 
would the law aid him to do so, by holding that the payments 
made by the new firm should be applied to the transaction on 
which the other partner was not responsible, because it was 
the most precarious debt. This is the precise case put by 
Sir William Grant in Clayton’s case, and, in principle, it 
is identical with the one under consideration. 

We would not be understood to say, that the rule is inflex- 
ible, or that it extends to cases in which the different trans- 
actions between two parties are made to assume the form 
of an account, when in reality the items of which it is made 
up are such as to repel any inference that there was intended 
to be any account running; or where the character of the 
dealings is such as to show that it was not the intention of 
the parties that the payments should be thus applied. Ifa 
different application is expressly shown, or is to be inferred 
from the particular course of dealing, or from the particular 
circumstances of the case, the rule would not apply.—Taylor 
v. Kymer, 3 B. & A. 320, 333; Capen v. Olden, 5 Met. 268 
272; Dulles v. DeForest, 19 Conn. 191, 204. 

Here, however, the record discloses no evidence which 
would warrant the inference that a different application was 
to be made. There is an account opened with Friend by the 
appellants, who are his factors. Contemplating advances to 
be made by them, he passes to them the notes sued on for 
their security. They make advances, sell his cotton, charging 
the notes, as well as the advances made upon the faith of 
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them, and credit him with the notes and other payments made. 
The whole is blended together, and a balance struck against 
Friend as the result of all the transactions ; the account is 
rendered to him, and the balance carried forward to a new 
account, of which it forms the first item. Under these cir- 
cumstances, upon principle as well as authority, the payments 
being charged to general account by the creditor, without 
making any other appropriation, he should be held to the 
election he has thus made and manifested, and the payments 
be applied to the balance due, as rendered in the account of 
2d April, which is the first item of the new account. 

For the same reasons, the three first charges, as well as the 
last, requested, were correctly refused. There was no-error 
in the refusal to give the fourth charge, for the reason that 
the payments made in June could not, in the absence of evi- 
dence showing most unmistakably the intention of the parties, 
be referred to debts which had not even an existence at that 
time.—Gass v. Stinson, 3 Sumn. R. 99; Pattison v. Hull, 9 
Cowen, 765, 773, TTT. 

Judgment affirmed. 


WEATHERS vs. SPEARS. 


[BILL IN EQUITY BY JUDGMENT DEBTOR 'TO REDEEM LANDS SOLD UNDER 
EXECUTION. ] 


1. What interest passes by decree of redemption —Under the statute (Clay’s Digest, 
p. 502, § 1) which authorizes a judgment debtor, whose lands have been sold 
under execution, “to redeem the interest that may have been sold”, it is 
error to decrce that the purchaser couvey the land by quit-claim deed, since 
he may have aequired some other interest than that which passed at the sale. 

2. Liability of purchaser for rents and profits——Rents and profits, accruing before 
a tender and refusal, may be set off against improvements made; but if 
they exceed the value of the improvements, the purchaser is not liable for’ 
the excess: he is liable only for rents and profits accruing after the tender. 

3. Entitled to what interest—The purchaser is entitled, on decree of redemption, 
to ten per cent. interest on his purchase money until the tender and refusal, 
and to eight per cent. afterwards. 
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APPEAL from the Chancery Court of Randolph. 
Heard before the Hon. James B. Cuark. 


Tuis bill was filed by William Spears to redeem certain 
lands which were sold under execution against him, and were 
purchased by the appellant. The judgment, on which the 
execution issued, was rendered on the 7th November, 1844, 
for $100 debt, and $18 21 costs; and the lands were sold on 
the first Monday in February, 1845, and were purchased by 
the appellant, who was the plaintiff in the judgment, for 
$32 124. <A tender was made of the amount required by the 
statute, on the 28th January, 1847, but the defendant refused 
to reconvey. The cause was submitted for final decree, on 
pleadings and proof, at the August term, 1853; when the 
chancellor rendered a decree, holding that the complainant 
was entitled to the relief sought, and ordering a reference to 
the master to state an account. Under this reference the 
master reported, at the August term, 1854, “ that the sum due 
the defendant for the amount bid by him at the sheriff’s sale, 
at the rate of ten per cent. per annum, from February, 1845, 
to January 28, 1847, is $12; that from the date of the sale to 
the 28th January, 1847, the defendant made valuable and 
needful improvements, by clearing, fencing, &c., worth $25, 
and since that time, by clearing three acres of land, worth 
$9 ; and that the value of the rents and profits, from the date 
of the sale to said 28th January, 1847, is $40 90, and since 
that time $255.” This report was confirmed at the same 
term, and a final decree was rendered, in which it was or- 
dered, adjudged, and decreed, that defendant convey to com- - 
plainant, before the first day of January next thereafter, by 
quit-claim deed, the lands in controversy ; and further, “ it ap- 
pearing to the court that the rents of the land exceed the 
amount of the purchase money and improvements, by the sum 
of $242 60, it is ordered, adjudged, and decreed, that defend- 
ant pay to complainant said sum of $242 60, for which execu- 
tion may issue.” : 

From this decree the defendant now appeals, and here as- 
signs the same for error. 


C. D. Hupson, for appellant. 
Jas. W. GUINN, contra. 
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RICE, J.—There is, at least, one palpable error in the de- 
cree of the chancellor. It consists in adjudging, that the 
defendant convey ‘‘the /and” described in the decree to the 
complainant by quit-claim deed. The statute authorizes the 
judgment debtor to redeem only “the interest that may have 
been sold” at the execution sale-—Clay’s Dig. 502,§1. The 
court ought not to have gone beyond the statute. It may be 
that the defendant owns some other interest than “ the inter- 
est” which he acquired at the execution sale. If he does, the 
chancellor had no authority, under the present bill, to deprive 
him of it. But the decree, as it now stands, would have the 
effect to deprive him of it; because the deed, which the de- 
cree requires him to execute, will, when executed, deprive 
him not only of “the interest” which he acquired at the exe- 
cution sale, but of ‘all other interest which he may own in the 
land at the execution of the deed. 

As the decree must be reversed, and the cause remanded, 
for the error above noticed, we take occasion to say, that we 
cannot see why the chancellor, upon the report of the master, 
should have decreed that the defendant pay to the complainant 
$242 60, unless the chancellor supposed it right either to 
refuse to allow defendant lawful interest on his purchase 
money from and after the tender and refusal, or to hold him 
liable for the excess of the rents and profits which accrued 
before the tender and refusal, over the improvements made. If 
the chancellor entertained either of these suppositions, he was 
in error. The rents and profits, which accrued before the 
tender and refusal, may be set off against the improvements 
made; but if they exceed the value of the improvements, 
the defendant is not liable for such excess. He is liable, in 
such case, only for the rents and profits accruing after the 
tender and refusal.—Spoor y. Phillips, at the present term. 
And he is entitled to a credit or allowance for his purchase 
money, and ten per cent. interest thereon until the tender-and 
refusal, and to eight per cent. interest on the purchase money 
from the day of the tender and refusal. 

The decree is reversed, and the cause remanded, for further 
proceedings not inconsistent with this opinion. 
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MARTIN vs. HARDESTY. 


[ACTION UNDER CODE TO RECOVER DAMAGES FOR MALICIOUS PROSECUTION. ] 


1. Evidence of plaintiff's general bad character admissible—In an action to recover 
damages for a malicious prosecution for larceny, the defendant may intro- 
duce evidence of the plaintiff’s general bad character, showing that his only 
occupation was that of gambling and horse-racing ; since it would require 
less stringent proof to make out probable cause for prosecuting a man of 
such character, than one who had always maintained a good reputation and 
followed a lawful occupation. 

. Admissibility of declarations of vwnership, when accompanied with possession, and 
when referring to past transactions.—-Declarations of ownership of a slave, when 
accompanied with possession, are admissible evidence as a part of the res 
geste ; but declarations referring to a past transaction are mere hearsay, and 


bo 


therefore inadmissible. 
. General objection to evidence, of which part is legal—A general objection to evi- 
dence as a whole, when a part of it is legal, may be overruled. 
. Hearsay inadmissible—A witness, who saw two persons engaged in writing, 
cannot testify to the character of the writing from what one of the parties 
afterwards told him respecting it: such evidence, relating to a past trans- 
action of which the conversation formed no part, is mere hearsay. 
Malicious prosecution—The cases of Leaird vy. Davis, 17 Ala. 27, Long vy. 
Rogers, ib. 540, same parties. 19 ih. 321, Ewing y. Sanford, 7. 605, and 21 


ib. 157, cited and approved. 
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ApprAL from the Circuit Court of Perry. 
Tried before the Hon. ANDREW Bb. Moore. 


Tus action was brought by George C. Hardesty against 
Levi Martin, to recover damages for a malicious arrest and 
imprisonment on a charge of larceny, and was commenced in 
February, 1853. The only plea was, not guilty. It ap- 
peared from the evidence that Hardesty. was arrested in 
Mobile, in January, 1853, on a charge of having stolen a slave 
named Jane, preferred against him by the defendant in this 
action, and was imprisoned for several days in the city guard- 
house ; that he claimed to have received the slave from one 
Oran Martin (a brother of said Levi), who gave him a power 
of attorney to carry her to Mobile and sell her. The defend- 
ant introduced evidence, tending to show that he had pur- 
chased said slave from Oran.Martin, in July, 1852; that pos- 
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session was to be given up to him on the first of January, 
1853 ; that Hardesty, at the time he carried away the slave, 
held defendant’s notes for the purchase money, claiming them 
as his own, and knew that defendant claimed her, and heard 
defendant tell Oran Martin, on the Ist January, 1853, to send 
her home to him. The plaintiff, on the other hand, intro- 
duced evidence tending to show that this sale was fraudu- 
lent. ; 

A great many exceptions were reserved to the rulings of 
the court on the evidence; butit is only deemed necessary to 
notice those which are reviewed by this court. 

The defendant offered in evidence the deposition of said 
Oran Martin, who was asked, among other questions, “Do 
you know the general reputation of the plaintiff in the neigh- 
borhood where he lived in the last of the year 1852? Was 
his reputation good or bad”? Witness answered, that he did 
know plaintiff’s gencral reputation ; that his reputation was 
bad ; that he lived at his house, aud gambled and horse-raced 
a little, and had no further occupation.” The plaintiff ob- 
jected to this question and answer, and moved to suppress 
them ; which motion was sustained by the court, the evidence 
suppressed, and defendant excepted. “ At the time this testi- 
mony was offered,” as the bill of exceptions states, “ the plain- 
tiff disclaimed, in the presence and hearing of the court and 
jury, all right to recover anything on account of any damage 
to his character.” 

“The plaintiff introduced one Henry Chambers as a wit- 
ness, who testified, that Oran Martin, while in possession of 
the negro Jane, told him that said negro belonged to him, 
that he had employed Hardesty to carry her to Mobile and 
sell her for him, and that he had given Hardesty a power of 
attorney for that purpose. The defendant objected to these 
declarations of Oran Martin, made to witness when defend- 
ant was not present, and moved to exclude them ; but the court 
overruled the objection and motion, and the defendant ex- 
cepted.” senexs aan 

The plaintiff introduced one Kennedy as a witness, who 
testified, that Hardesty and Oran Martin stayed all night at 
his house when the former was on his way to Mobile with the 
slave; that they got up before day, and asked him for pen, ink, 
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and paper ; that they wrote something, but he could not tell 
what was written ; that he did not see or read the writing. 
The plaintiff then asked witness, what Hardesty and Martin 
said they wished to write, or what they said they had written ; 
and witness answered, that they said they were writing a 
power of attorney, but did not say for what purpose. To this 
question and answer the defendant objected, but the court over- 
ruled his objection, and he excepted. The plaintiff then 
asked witness, whether or not Oran Martin had afterwards 
told him what the paper was which they were writing at his 
house; and the witness answered, that Oran Martin returned 
to his house, a short time after he and Hardesty had left, and 
told witness, that the paper which Hardesty wrote was a 
power of attorney from him to Hardesty to sell the slave 
Jane, and that he (Martin) had signed it. To this question 
and answer the defendant objected, and moved to exclude the 
same from the jury; but the court overruled his objection, 
and defendant excepted. 

These rulings of the court, with other immaterial matters, 
are now assigned for error. 





J. R. Joun and Wm. M. Brooks, for appellant. 
I. W. GarRort, contra. 


CHILTON, C. J.—We are of opinion that the court 
erred in excluding the evidence of the bad character of 
Hardesty from the jury; and that his only occupation was 
that of gambling and horse-racing. It would certainly re- 
quire less stringent proof to make out probable cause for 
prosecuting such a character for larceny, than one who main- 
tained a good character, and followed an occupation for a 
livelihood altogether lawful. 

The testimony of Chambers, “that Oran Martin told him, 
while in possession of the slave alleged to have been stolen, 
that said slave belonged to him, and that he had given Hard- 
esty a power of attorney, and emploved him to take her to 
Mobile and sell her’, &¢., was, when taken in connection with 
the other proof, partly legal, and partly improper. It was 
proper to prove that, having the possession, he said he was 
the owner, as this was explanatory of the possession, showing 
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that he held the slave in his own right; but his declarations 
that he had employed Hardesty to sell the slave in Mobile, 
and had given him a power of attorney for that purpose, were 
improper, because they related to a past transaction—were 
mere hearsay, and could not constitute part of the res geste. 
This is a familiar distinction, and recognized by numerous 
decisions of this court. The testimony, however, was ob- 
jected to as a whole; and the rule in such case justifies the 
court in overruling such objection.—See 2 Ala. R. 280; 4 
ib. 99; 13 ib. 587; 15 ib. 535; 20 ib. 392; 22 tb. 416; 23 2b. 
335; ib. 659; 25 ab. 433. 

It was also improper for the witness. Kennedy to testify 
what Oran Martin told him as to the character of the writing 
he and Hardesty had entered into on a prior occasion at the 
house of the witness. This was not part of the res, and, 
relating to a past transaction of which the conversation formed 
no part, was hearsay merely, and improperly admitted. 

The law which must govern such cases is fully laid down 
in the cases of Leaird v. Davis, 17 Ala. R. 27; Long v. Rog- 
ers, tb. 540; 19 ib. 321; Ewing v. Sanford, 19 2. 605; 21 7. 
157. It is needless, therefore, to discuss the points attempted 
to be presented by the charges. As the other points pre- 
sented will hardly again arise, we deem it unnecessary to 
decide them. 

Judgment reversed, and cause remanded. 





CAPLE et AL. vs. McCOLLUM. 


[BILL IN EQUITY TO ESTABLISH RESULTING TRUST. ] 


1, Uncertainty in immaterial allegations no ground of demurrer.—Where the substan- 
tial allegations of the bill, if proved, would establish a resulting trust in 
favor of the complainant, independent of the agreement under which the 
money is alleged to have been paid, uncertainty in the terms of the alleged 
agreement is immaterial, and constitutes no ground of demurrer. 

2, Resulting trust established against purchaser at sheriff’s sale in favor of defendant in 
execution.—The evidence in this case showed these facts : Complainant’s Jand 
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was sold under execution, and bought in by defendant at about one-sixth of 
its real value. At the time of the sale, defendant declared to several per- 
sons that he was buying in the land for complainant, and requested them 
not to bid for it; and after the sale, on several occasions, he declared that 
he had bought it in for complainant, and that complainant was to have it if 
he repaid the money by the next term of the court. Within a month after 
the sale, when defendant had paid nothing on the execution, complainant 
had an interview with him, went with him to the sheriff’s office, and there 
connted out and paid, in his presence, the amount of his bid; which was 
thereupon credited on the execution: Held, that these facts made outa 
clear case of resulting trust. 

5. Statute of frauds does not apply to resulting trusts—The statute of frauds has no 

application to trusts created by operation of law alone, which may always 

be established by parol. except where some rule of evidence prevents it. 


+] 


APPEAL from the Chancery Court of Fayette. 
Heard before the Hon. E. D. Townes. 


Tuts bill was filed by James K. McCollum, the appellee, 
against Samuel Caple, George M. Hubbert, Raza H. Poe, and 
Samuel B. Abernathy, and contained, in substance, the fol- 
lowing allegations: That certain judgments were rendered 
against complainant, in 1840, on which executions were issued 
and levied on his lands by defendant Hubbert, who was then 
sheriff of Fayette county; that Hubbert’s term of office ex- 
pired soon afterwards, and said executions were by him 
handed over to his successor, said Poe, who struck out the 
date and Hubbert’s name, and inserted his own name and the 
date on which they came to his hands; that said lands were 
exposed to sale by said Poe, as sheriff, in October, 1840, and 
were bid off by said Samuel Caple for the sum of $510, under 
the following agreement with complainant: “It was well 
known to said Caple that complainant was abundantly able 
to pay said judgments, independently of his aforesaid lands, 
which were worth at least 85,000; and complainant had 
assured said Caple, that he would be able, in a few days, to 
raise the money necessary to pay the balance due on said ex- 
ecutions, and that ill-health alone had prevented him from 
then being able to doso. In view of these considerations, 
said Caple agreed with complainant to bid off said lands for 
complainant’s benefit, and to hold them simply in trust for 
him ; that if said executions should be paid by complainant, 
without the necessity on the part of Caple of paying or ad- 
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yancing for de: ee amount bid, he would not even take a 
deed for the land, but would, if necessary, make such release 
of them to complainant as might be required to continue the 
title thereto in him; also, that he would, in any event, act as 
complainant’s friend in the premises, and reconvey or release 
said lands to him, upon a return of such amount as he might 
be required to pay of the sum to be bid for said lands.” 

The bill further alleges, that said Caple, at the time of said 
execution sale, publicly declaréd that he was buying in said 
lands for complainant, under said agreement, and thereby pre- 
yented many persons from bidding, and the lands were 
knocked off to him at $510; that within a few days after the 
said sale, and before Caple had paid anything on his bid, 
complainant procured the money, called upon Caple with it, 
declaring his readiness to pay the amount of his bid, and pro- 
ceeded with him to the sheriff’s office, where they found Poe 
and many other persons present; that complainant then and 
there counted out $510, and handed it to Caple, who paid it 
over to said Poe, by whom it was credited on said executions, 
together with a further payment of $200 then made by com- 
plainant ; that the entire amount due on said executions was 
paid by complainant, and no portion whatever was paid by 
Caple; that afterwards said Poe, confederating with said 
Caple and Hubbert to defraud complainant of his said lands, 
and under an agreement to divide them among themselves, 
executed a deed, as sheriff, conveying said lands to said Caple 
and Hubbert, who thereupon commenced an action of trespass 
to try titles for their recovery, and have succeeded in recov- 
ering a judgment against complainant ; that said Poe has 
transferred his interest in the lands to the defendant Aber- 
nathy. The prayer of the bill is, that said judgment at law 
may be enjoined, and that defendants may be decreed to hold 
said lands as trustees for complainant. 

The defendants filed a joint answer, in which they deny 
the existence of any such agreement as charged in the bill, or 
of any agreement whatever, between complainant and said 
Caple in reference to the purchase of said lands at the execu- 
tion sale ; insist that the purchase,was made in good faith, 
by Caple and Hubbert jointly; admit that Caple, after the 
land had been knocked off to them, told complainant that he 
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might have it back, if he would pay the amount of the bid 
and the balance due on the judgment, on which Caple was 
bound as surety, before the return day of the execution ; al- 
lege that complainant did not accept this proposition, and did 
not pay the balance due on said execution ; demur to the bill 
for want of equity ; and plead the statute of frauds. 

It is unnecessary in this place to give an abstract of the 
evidence, the substance of which is stated in the opinion of 
the court. On final hearing,‘on bill, answer, and proof, the 
chancellor rendered a decree in favor of the complainant ; 
which is here assigned for error. 


K. W. Peck, for the appellant, made these points :— 

1. The demurrer to the bill should have been sustained, 
because of the uncertainty of the character of the alleged 
agreement. It cannot be determined from the allegations of 
the bill whether Caple was to release or re-convey to the 
complainant on the payment of the executions, or upon the 
re-payment of the sum bid at the sheriff’s sale—Story’s Eq. 
Pleadings, § 255. 

2. The alleged agreement is void under the statute of 
frauds.—Denton v. McKenzie, 1 Dess. Hq. R. 289, 297; Agee 
v. Steele, 8 Ala. 948; Lamborn v. Watson, 6 Har. & John. 
252; Lamborn v. Moore, 7b. 422; Schmidt v. Gatewood, 2 
Rich. Equity R. 162, 178; Bander v. Snyder, 5 Barb. 63. 

3. The proof made by complainant may incline the court 
to believe that an agreement of some sort existed between 
him and Caple; but it cannot be determined from the evi- 
dence what that agreement was, or when it was made,— 
whether before or after the sheriff’s sale. To entitle the 
complainant to a decree, he should have distinctly stated 
what the agreement was, and then proved it as stated. A 
variance, between the case made by the bill, and the proof, is 
fatal to his right to a decree.—Clements v. Kellogg, 1 Ala. 
330; Goodwin v. Lyon, 4 Port. 297; Morgan v. Crabb, 
3 ib. 470. 


Ormond & NICOLSON, contra, contended,— 


1. That the defendants below, under the proof, were mere 
trustees for the complainant.—Roberts on Frauds, 97. 
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2. That the statute of frauds cannot be invoked by the de- 
fendants.—Jenkins v. Eldridge. 3 Story’s R. 181; Andrews 
& Brothers v. Jones, 10 Ala. 420; Morris v. Nixon, 1 How. 
(U.S.) R. 118; 12 U.S. Digest, p. 316, § 16. 


GOLDTHWAITE, J.—The first question presented on 
the record is, as to the action of the chancellor in overruling 
the demurrer to the bill; the object of which was, to declare 
a parol trust upon lands, and, as an incident to that relief, to 
enjoin a judgment at law, which had been rendered in favor 
of the trustees against the cestué que trust. The bill charges, 
that the land of the complainant having been levied on by 
execution, the defendant Caple, knowing his ability to pay 
the same, and that he had only been prevented from doing so 
by sickness, agreed as a friend to bid off the land, and hold 
it in trust for him,—that he would take no deed, if the com- 
plainant was able to pay off the executions before the amount 
bid should be required of him by the sheriff; and at all 
events, that he would re-convey to the complainant on the re- 
payment of the amount bid by him. This part of the bill is 
selected for the operation of the demurrer; and it is urged 
in this court, that it is impossible to say from these charges 
whether the agreement on the part of Caple was, to re-convey 
on the payment of the executions, or on the repayment of the 
amount bid by him. We do not consider it necessary to de- 
termine this question, for the reason, that whether we con- 
sider it in the one aspect or the other is entirely immaterial, 
as the bill also charges that the money was not paid by 
Caple, but was paid by the complainant before any deed was 
made, and that the amount due on the executions was paid off 
by him. Under these circumstances, it would, in principle, 
be the case of land bought and paid for by one person, and 
the title taken to another; and a trust would then result to 
the person who paid the money.— Willis v. Willis, 2 Atk. 71; 
Bottsford v. Burr, 2 Johns. Ch. 405. 

But independently of the facts to which we have referred, 
the equity of the bill is sustainable on other grounds. If the 
land was bid in by Caple, for the benefit of McCollum ; or, 
whether it was or not, if before the former paid the amount 


bid, and took the deed, he receivéd the money from McCol- 


30 


ntsc 
a — ti  ss  etn 








466 ALABAMA. 
Caple et al. v. McCollum. 





lum, and recognized it as the moncy which was to he applied 
in payment for the land, and it was paid to the sheriff with that 
understanding, then, as the payment was in fact made by Me- 
Collum, the trust would result to him, upon the principle to 
which we have already adverted. These facts are substan- 
tially charged by the bill, and, if made out by the evidence, 
would entitle the complainant to the relief asked, without 
reference to the other allegations. Because more is stated in 
the bill than may be necessary, will not prevent a party from 
obtaining relief. 

Upon the evidence, we regard the case as a perfectly clear 
one. The land was sold on the 5th October, 1840. At the 
time of the sale, Caple declared, to more than one person, 
that he was buying the land for McCollum, and requested 
them not to bid; and after the sale, he declared, on several 
occasions, that he had made the purchase for McCollum, and 
that he was to have the land if he paid the money by court. 
The land was worth from three to four thousand dollars, and 
it was bid off by Caple at five hundred and ten dollars— 
scarcely one-sixth of its value. It is proved, too, that Caple 
had paid nothing up to the 27th of October ; and that on that 
day, the complainant, after having a conference with Caple, 
went with him to the sheriff’s office, and there, in his pres- 
ence, counted out and paid to the sheriff the amount which 
Caple had bid for the land—five hundred and ten dollars— 
which was credited on the execution. If this payment was 
made in pursuance of an understanding between Caple and 
McCollum that it was to pay for the land bid off by the 
former, then the case is too plain for argument. The an- 
swers of the appellants, however, positively deny this, and 
assert that Caple objected to its being regarded or received 
as a payment for the land, and insisted that it should go as 
an independent payment on the execution ; and that it was in 
fact so paid. We do not regard the answers of either Caple, 
Hubbert, or Poe, as entitled to any weight, for the reason, 
that the material facts stated by them are disproved by the 
evidence of several witnesses. It is, to say the least of it, 
singular, that if the objection was raiscd, not a single person 
of those present, who were not interested in the matter, has 
any recollection of it, and every one who was present and 
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has been examined in relation to what passed upon that occa- 
sion, states facts which are opposed to it ; and their evidence 
is corroborated and strengthened by the repeated admissions, 
subsequently made by both Caple and Hubbert, in effect, that 
the amount paid at that time was for the land. Indeed, 
Caple goes further than this, and announces his intention to 
swindle the appellee out of his land, making at the time a 
calculation of the profits which would result to him from the 
operation ; and Poe also admits that the claim, which he had 
been instrumental in setting up for the land, was an unjust 
one. ‘True, there is some conflict of testimony; and where 
the witnesses examined are as numerous as in the present 
case, it would be strange if there was not. But the main 
facts—that the land was bid off by Caple for the benefit of 
McCollum, and that the money of the latter paid for the pur- 
chase by him, are fully and clearly established. The testi- 
mony also establishes, that after the payment was made by 
McCollum, the appellants, Caple, Hubbert, and Poe, entered 
into a fraudulent combination, for the purpose of defrauding 
him out of his land. If they made the payment, which they 
allege in their answer, but which they have failed entirely to 
prove, it would place them in no better situation, as its object 
was to give color to a fraud. 

In relation to the statute of frauds and perjuries, it is only 
necessary to observe, that it has no application to a trust 
arising by operation of law alone, which can always be estab- 
lished by parol, unless it is prevented by the rules of evi- 
dence ; as where it contradicts a written instrument.—Rob- 
ert on Frauds, 99, 100; Boyd v. McLean, 1 Johns. Ch. R. 
582; Willis v. Willis, 2 Atk. 71; German v. Gabbald, 3 
Bin. 302. 

The decree of the chancellor was correct, and must be 
affirmed at the costs of the appellants. 
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WILLIAMS, Apw’r, &c., vs. CRUM. 
[TROVER FOR CONVERSION OF A SLAVE. ] 


1. Bailee of widow, before administration granted on her husband’s estate, not Viable for 
value of property to administrator subsequently appointed —If a widow hires out a 
slave belonging to the estate of her deceased husband, before administration 
granted, and the bailce returns it at the expiration of the term, in as good 
condition as when he received it, he is not liable in trover to an adminis- 
trator subsequently appointed for the value of the slave and intcrest. 

. Measure of damages.—The general rule in trover, that the measure of dama- 
ges is the value of the property at the time of the conversion with interest 
thereon, was adopted to give the plaintiff a full indemnity for the injury 
sustained by the defendant’s wrongful conversion of his property, and to 
prevent the defendant from deriving any benefit from his own wrongful 
act ; but there are cases to which this rule has no just application, and in 
which the equity of the case is allowed to mitigate the damages. 


nw 


AppEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Coox. 


THIs action was brought by the appellant, as administrator 
de bonis non of John J. Funchess, deceased, to recover dama- 
ges for the conversion of a slave named Patience, belonging 
to the estate of his intestate,and was commenced in March, 
1853. The defendant pleaded, Ist, not guilty ; and, 2d, the 
statute of limitations of six years. The plaintiff took issue 
on the first plea, and replied to the second, “ that plaintiff’s 
intestate died in 1835, in possession of the slave sued for, that 
the conversion was in 1837, and that no administration was 
granted on his estate until the fall of 1852.” 

On the trial, as the bill of exceptions states, “the plaintiff 
proved that his intestate emigrated to this State from South 
Carolina, bringing the said slave with him; that he kept pos- 
session of her until his death, which occurred in the spring of 
the year 1835, in the county of Lowndes, and that he died 
intestate ; that said defendant got possession of said slave, 
and worked her on his farm in the year 1837; that she was 
worth six or seven hundred dollars; that no administration 
was ever granted on the estate of said Funckess until 1852, 
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when the administrator in chief resigned, and plaintiff was 
appointed administrator de bonis non.” 

The defendant then offered in evidence the deposition of 
Mrs. Eleanor Smith, who was the widow of said Funchess, 
and who testified, that she hired said slave to the defendant, 
for fifty dollars, during the year 1837; that defendant was 
unwilling to take the slave, and only took her to oblige wit- 
ness; that he returned the slave to her at the expiration of 
the year, and paid her the hire; and that the slave after- 
wards died in her possession, in 1839 or 1840. “The plain- 
tiff objected to so much of the evidence of this witness as went 
to show that she received said slave from the defendant at 
the expiration of the year 1837, on the ground that it was 
neither a justification nor mitigation of defendant’s conver- 
sion of the slave, she not being administratrix ; but the court 
overruled the objection, and plaintiff excepted.” 

“The court charged the jury, that at the death of Funchess, 
his widow was entitled to the custody and safe-keeping of the 
property until administration granted ; and if they found from 
the evidence that defendant hired and received the possession 
of the slave from Mrs. Funchess, after her husband’s death, 
and restored her to Mrs. Funchess at the expiration of the 
year, and before administration, in as good condition as when 
she was received, and that the slave was not injured while in 
his possession,—then they cannot find against the defendant 
the value of the slave, but the plaintiff is entitled to a verdict 
for the injury done by the temporary conversion of the slave, 
with the interest on such sum up to the trial.” 

To this charge the plaintiff excepted, and asked the court 
to charge the jury, “that if defendant used and worked said 
slave in 1837, this was a conversion, and returning the slave 
to the widow at the end of that year would not excuse him, 
as she was not the administratrix nor the owner; and that 
the verdict should be the value.of the slave, with interest 
from the time of the conversion”. This charge the court re- 
fused, and the plaintiff excepted. 

The charge given, and the refusal to charge as requested, 
are now assigned for error. 


Tos. WiLLIaMs, for the appellant, cited the following 
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cases: Lawson’s dim’r y. Lay’s Executor, 24 Ala. 184 ; Per- 
minter vy. Kelly, 18 ib. 716: Lee v. Matthews, 10 7b. 682. 


GEO. W. STONE, contra, cited Sharp v. Ne Smith, 6 Rich. 
31; Brown v. Beason, 24 Ala. 466; 1 Lomax on Ex’rs, 77. 


RICK, J.—lt is settled in this State, that a widow may 
maintain trover for personal property belonging to the estate 
of her deceased husband, of which she had possession several 
years after his death, when no letters of administration have 
been granted on his estate——Brown v. Beason, 24 Ala. 466; 
Lowremore v. Berry, 19 i. 130. 

From this the necessary implication is, that the widow in 
such a case has a special property, which the law sanctions 
and protects. It also follows, that the widow of appellant’s 
intestate could have maintained trover against Crum, if, after 
hiring the slave now in controversy from her in 1837, and 
after the expiration of the term of hire, he had refused to re- 
turn the slave to her ; no administration on the estate having 
been granted until 1852. The same law which conferred this 
right upon her as against Crum, cannot be so inconsistent and 
unjust as to declare, that by becoming her mere bailee, and 
holding under her until the termination of the bailment, and 
then restoring to her the slave in as good condition as when 
received by him, he became liable in trover to an adminis- 
trator in chief of her deceased husband, subsequently ap- 
pointed, for the value of the slave and interest thereon. 
Ward v. Bevil, 10 Ala. R. 197; Schley v. Lyon, 6 Geo. R. 
530; Harker v. Dement, 9 Gill’s R. 7. 

We admit that, in this State, the general rule is, that the 
measure of damages in trover is the value of the property at 
the time of the conversion and interest thereon. But this 
rule was adopted to effect the great object for which trover 
was designed. That object is, to give to the plaintiff a full 
indemnity for the injury sustained by the wrongful conversion 
of his property by the defendant, and to prevent the defend- 
ant from deriving any benefit from his own wrongful act. 
The rule can only be justly invoked, or applied, for the pur- 
pose of effecting that object. There are exceptions to the 
rule, and cases to which it has no just application. In ascer- 
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taining the damages in many actions of trover, it is allowa- 
ble to mitigate them, by investigating and determining what 
(for want of a phrase of greater accuracy) is called the equity 
of the case.—McGowen v. Young, 2 Stew. & Por. 160; Ew- 
ing v. Blount, 20 Ala. R. 694; Sharp v. Ne Smith, 6 Rich. R. 
31; Schley v. Lyon, 6 Geo. R. 530; Pierce v. Benjamin, 14 
Pick. R. 356; Hopple v. Higbee, 3 Zabriskie’s R. 342. 

If any error has been committed in this case, it was not 
against the appellant. Judgment affirmed. 





WRAY’S ADM’RS vs. FURNISS. 


[BILI, IN EQUITY TO ENJOIN JUDGMENTS AT LAW ON NOTES GIVEN FOR PURCHASE 
MONEY OF LAND.] 


1. When vendee may enjoin judgment on account of vendor's insolvency—A. vendee, 
with covenants of warranty, against whom a judgment is recovered on the 
notes given for the purchase money, and who is afterwards evicted from the 
land under title parainvunt, may enjoin the judgment in equity, when the 
estate of his vendor /s insolvent, and the defence could not have been made 
at law. 

. Notes execuiled on same duy not necessurily parts of same transaction —Notes given 

for the purchase money of distinct tracts of land, but hearing date and ex- 

ecuted on the same day, do net thereby become paris of the same transac- 
tion, nor so blended together that an eviction froin one of the tracts will 
enable the vendee to enjoin the collection of the note given fer the other. 

W hen demand jor unliquidated damuyes against insolvent estate of assignor may be set off 
in equity against assigne.—A demand for unliquidated damages, arising from a 
breach of covenant of title, may be set off in equity against a note founded 
on an independent consideration, when the vendor is dead and his estate 
insolvent; but to make it available as an equitable set-off against an as- 
signee of the note, it must he shown to have accrued before notice of the 
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3 
APPEAL from the Chancery Court of Montgomery. 
Heard before the Hon. WaApE KEYEs. 


THIS bill was filed by Wm. H. Rives, and Sarah Jane, his 
wife, as administrator and administratrix of Philip A. Wray, 
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deceased, against Abram Martin, as administrator of Henry 
F’, Slatter, deceased, and Henry Furniss. The original bill 
alleged, that on or about the 13th November, 1848, said 
Wray purchased from said Slatter four lots in the city of 
Montgomery, “known as lots number fifteen, sixteen, and 
seventeen on the south side of Washington street, and lot 
number nine on the east side of Lawrence street”, at the price 
of $3,500; that said Slatter on that day executed to Wray 
his deed for said lots, in which he covenanted that he was 
lawfully seized in fee simple, and that said lots were free from 
all incumbrances ; that said Wray executed three notes for 
the purchase money, bearing date on 4th December, 1848, 
one for $500, due January 1, 1850, one for $1,000, due Janu- 
ary 1, 1850, and one for $2,000, due January 1, 1851; that 
Wray went into possession of said lots, under said purchase, 
and held them until his death, when they passed into the pos- 
session of his widow, the complainant Sarah Jane, who has 
since intermarried with said Wm. H. Rives ; that said Slatter 
afterwards died in Montgomery county, his place of resi- 
dence, and letters of administration on his estate were 
granted to Abram Martin, one of the defendants to the bill, 
on the 13th June, 1849, and he thereupon qualified and en- 
tered on the discharge of his duties ; that said Martin, on the 
12th January, 1850, reported said Slatter’s estate insolvent, 
whereupon such proceedings were had that on the 5th March, 
1850, said estate was declared and decreed insolvent by the 
Probate Court of Montgomery; that on the 2d April, 1850, 
said administrator (A. Martin) instituted a suit against said 
Wray on said notes for $500 and $1,000, each due January 1, 
1850 ; that said Wray departed this life during the pendency 
of said suit, in Montgomery county, his place of residence, 
and letters of administration on his estate were granted to 
complainant Sarah Jane, on the 13th February, 1852; that 
said suit was afterwards revived by scire facias against said 
administratrix, and at the Fall term, 1853} a judgment was 
rendered against her for the amount of said notes and in- 
terest ; “ that said note for $2,000, given as aforesaid by said 
Wray to said Slatter in part payment for said lots, has been 
transferred to one Henry Furniss, a citizen of the city and 
State of New York ; that said Furniss has instituted suit on 
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said note against complainant Sarah Jane, as administratrix 
of said Wray, in the Circuit Court of Montgomery, and will 
recover a judgment at the next term of said court, unless 
enjoined.” 

The bill further alleged, that on the 29th October, 1850, 
during the lifetime of said Wray, the “ Montgomery Hall 
Company”, a chartered corporation, instituted an action of 
ejectment against him and others, in the Circuit Court of 
Montgomery, to recover the possession of said lots purchased 
by him from Slatter; that said suit was revived against his 
administrators after his death, and at the Fall term, 1853; a 
judgment was therein rendered in favor of the plaintiffs, and 
their damages assessed at $2,178 20; thata writ of possession 
was afterwards issued on this judgment, under which the 
plaintiffs were put in possession of said lots by the sheriff ; 
that said Slatter in his lifetime,and his administrator since 
his death, were notified of the pendency of said action of eject- 
ment, and required to defend it ; that said Slatter, in fact, at 
the time he sold and conveyed said lots to Wray, had no legal 
title to them, but the legal title was in said ‘‘ Montgomery 
Hall Company”. Complainants insist, therefore, that the 
covenants of title contained in said Slatter’s deed have been 
broken, and that his estate, by reason of its insolvency, is un- 
able to respond in damages ; and they ask that said judgment 
and suit at law may be perpetually enjoined. 

The defendant Furniss answered the bill, alleging that 
Wray executed four notes for the purchase money of the lots 
described in the bill—viz., one for $1,000, due January 1, 
1849, another for $1,000, due June 1, 1849, another for $1,000, 
due January 1, 1850, and another for $500, due January 1, 
1850, and not bearing interest till due; that the note for 
$2,000, held by himself, “was executed for another and 
wholly distinct consideration, growing out of another and 
wholly distinct transaction, which had no connection what- 
ever with the purchase of the lots mentioned in the bill”, and 
which he describes as follows: “That said note was executed 
and delivered by said Wray to said Slatter,in part payment 
of certain other lots in the city of Montgomery—to-wit, lots 
number five west of Lawrence street, and number twelve, 
thirteen, fourteen, and forty-five feet off the east part of lot 
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number eleven, on the south side of Monroe street; which 
lots were purchased by said Wray from said Slatter, for the 
sum of $4,000, for the payment of which sum of money said 
Wray executed and delivered to said Slatter his two promis- 
sory notes, for $2.000 each, due and payable on the first day 
of January, 1851, and 1852, respectively”; and said note due 
January 1, 1851, is the note now held by respondent. 

After this answer came in, the complainants filed an 
amended bill, in which they allege, “that on the 2d day of 
December, 1848, and about the time that said Wray pur- 
chased from said Slatter the lots described in their original 
bill, said Wray also purchased from said Slatter certain other 
lots in the city of Montgomery, known and designated as” 
(the same described in the defendant’s answer) ; “ that on said 
2d December, 1848, said Slatter conveyed said lots last de- 
scribed, with covenants of warranty of title and freedom 
from all incumbrance; that the price, or consideration 
money, agreed to be paid by said Wray, for said last de- 
scribed lots, was $4,000; that on or about the 4th December, 
1848, said Wray executed to said Slatter six promissory 
notes, all bearing date December 4, 1848,—one for $1,000, 
due January 1, 1849; one for $1,000, due June 1, 1849; one 
for $1,000, due January 1, 1850 ; one for $500, due January 1, 
1850; one for $2,000, due January 1, 1851, with interest from 
date ; and one for $2,000, due January 1, 1852, with interest 
from date ;—that all of said notes were given for the purchase 
money of all of said lots. Since the filing of their original 
bill in this case, complainants have been informed that the 
first four of the notes above described were given specially 
for the purchase money of the lots particularly described in 
their original bill, and they believe the information to be 
true, though they have no personal knowledge of the facts. 
But complainants show, that all of said six promissory notes 
were executed on the same day, and that if said first four 
notes were not given specially for said lots first described, all 
said six notes were given together, in payment for all said 
lots ; that said note for $2,000, now held by Furniss, was 
given in part payment of said several lots, and the notes on 
which (as alleged in their original bill) said Martin has re- 
covered judgment, were either given specially in part pay- 
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ment of said lots described in said original bill, or were given 
generally in part payment for all said lots; that all the other 
notes have been paid and satisfied. And complainants insist, 
that whether said notes were given generally or specially, as 
above shown, or upon any other consideration, they are in 
equity entitled to sct off against them their claim for damages 
against Slatter’s estate, on account of its insolvency; and 
they pray that the debts may be thus set off. 

The chancellor, on motion, dismissed the bill for want of 
equity as against Furniss ; and the complainants now appeal 
from his decree. 


N. Harris, with whom were ELmMore & YANCEY, for the 
appellants : 

1. The fact that complainants were in possession of the lots 
at the time the judgment in favor of Slatter’s administrator 
was rendered, prevented them from defending the suit at law. 
Chapman y. Glassell, 13 Ala. 54; Bliss v. Smith, 1 2b. 2738; 
Clemens v. Loggins, ib. 623; also, 4 ib. 421. As the defence 
could only be made in a court of equity, it was competent to 
make it after judgment at law.—Nelson v. Dunn, 15 Ala. 502; 
Calloway v. McElroy, 3 i. 406. The complainants’ right, 
therefore, to enjoin the judgment obtained by Slatter’s admin- 
istrator, is clear. 

2. The question then arises, whether the complainants are 
entitled to relief against the note held by Furniss. Neither 
the original nor the amended bill shows that this note was 
assigned to Furniss before maturity, or that he paid value for 
it; and the note itself, as appears from the exhibit, was not 
negotiable at any bank. Kven if the note had been negotia- 
ble and payable at a bank, the complainants’ equity would be 
available against Furniss, unless he showed that he purchased 
before maturity, and paid value for it—Thompson vy. Arm- 
strong, 7 Ala. 256; Marston v. Forward, 5 id. 347. If this 
note was given for the lots from which the complainants have 
been evicted, it is clear that they cannot be compelled to pay 
it, under the allegations of the bill. If it was given for all 
the lots generally, then all the notes, being given at the same 
time, constituted one transaction, and the failure of considera- 
tion may be urged against either of them. If it was given 
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upon any other consideration, the insolvency of Slatter’s 
estate entitles the complainants to set off against it in equity 
the damages which they have sustained by the eviction from 
the other lots.—Tuscumbia, Courtland & Decatur Railroad 
Co. v. Rhodes, 8 Ala. 206; Hunter v. O’Neil, 12 7. 40, 
Having this right of set-off, complainants are entitled to come 
into equity to enforce it, and Furniss is a proper (if not neces- 
sary) party defendant to the bill—Story’s Equity Pleadings, 
§ 72; Blakey v. Blakey, 9 Ala. 394; Morgan v. Morgan, 3 
Stew. 388; Smith v. Peters, 1 Stew. & P. 124. 


Hi.iiarp & THORINGTON, contra: 

Furniss is the holder of a note which has no connection 
whatever with the transaction out of which complainants’ 
demand arises, but which was given for lots from which they 
have never been evicted, and of which they now hold peace- 
able possession. The bill does not allege that the six notes 
were given generally for all the lots ; nor that the note held 
by Furniss was transferred to him after maturity ; nor that 
it was transferred without consideration; nor that he had 
notice of any equity against it. On the contrary, the pre- 
sumption is, that the note was transferred for valuable con- 
sideration, and before maturity; and against this presump- 
tion of law the bill alleges nothing. ‘The principle, then, as- 
serted by the bill, is, that the collection of a note, given for 
the purchase money of land of which the vendce has peaceable 
possession, and transferred before maturity and for valuable 
consideration to a stranger, will be enjoined in equity, merely 
because the vendor’s estate, by reason of its insolvency, can- 
not respond in damages for a loss sustained by the vendee 
from another distinct transaction. Such a principle cannot 
be sustained by any authority whatever, nor is it supported 
by any of the cases cited by the appellants’ counsel. The 
utmost latitude which can be given to the doctrine on which 
they seek to rest their case, is this :—If a chose in action, not 
assignable at law, be assigned, a claim against its original 
owner, although disconnected from it, coupled with the fact 
of his insolvency, constitutes an equity against the assignee ; 
or, if the chose in action be assignable, and be assigned after 
maturity, or with notice of a claim against it, then also the 
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insolvency of the original owner constitutes an equity against 
the assignee ; but, where a chose in action, assignable at law, 
has been transferred for valuable consideration and without 
notice of a counter demand, then the equity must arise out of 
the same transaction, and the fact of insolvency is imma- 
terial. 


CHILTON, C. J.—The bill shows that the lots, to which 
there is a failure of title, constitute the consideration. of 
the notes held by Martin as the personal representative 
of Slatter ; that he has obtained a judement, and the amount 
will be collected out of the estate of Wray, unless enjoined ; 
that Slatter’s estate is insolvent, and if it is allowed to 
collect the judgment, the estate of Wray must lose the 
demand existing against the estate of Slatter. It further 
shows, that the defence now insisted upon could not have been 
set up at law to prevent a recovery upon the notes. It may 
readily be conceded, then, that as to the demand which Slatter’s 
administrator has, the jurisdiction of the court of equity, 
arising upon the face of the bill, is ample. 

But this is not the question before us. Does the bill show 
an equity in favor of the complainants, as against Furniss, 
who is assignee of one of the notes executed on the same day 
with those on which the judgment in favor of Slatter’s ad- 
ministrator was rendered, but given for lots to which there is 
no failure of title, and as to which the covenants in the deed, 
which are alleged to have been broken, have nothing to do? 

That the notes were given on the same day, does not, of 
itself, so connect them as to make them parts of the same» 
transaction. The consideration was distinct, and does not 
become blended merely because the notes bear even date. 
The covenants in the deed from Slatter, alleged to have been 
broken, have no reference to, nor connection with, the lots for 
which the note held by Furniss was given, nor with the note 
itself, so as to enable the court to work out an equity in favor 
of the complainants as inherent in the transaction. 

Does an equity exist, regarding them as distinct transac- 
tions? The estate of Wray has an equity against the estate 
of Slatter, to the extent of the notes given for the lots to 
which there is a failure of title, and it has a demand against 
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said estate for the residue; but as to this residue, it is but a 
cross demand, existing in the form of damages for a breach 
of the covenant contained in the deed. These damages are 
unliquidated, and could not, ordinarily, be the subject of set-_ 
off, either in a court of law or equity. But it is insisted in 
the case before us, that an equity attaches to have the set-off 
allowed by reason of the insolvency of Slatter’s estate. This 
would certainly be a good ground for equitable interposition 
as against Slatter’s estate: “but, although the insolvency of 
one of the mutual debtors, existing at the time of filing the bill, 
would be a sufficient ground of equitable jurisdiction as be- 
tween them, yet, where one of the mutual debts, existing in 
the form of a note, is assigned toa third person, it seems 
clear that the insolvency of the obligee, commencing after 
the obligor has notice of the assignment, can never attach as 
an equity against the note in the hands of the assignee, nor 
furnish in itself a ground for setting off against it the debt 
of the obligce to the obligor.”—-Wathen’s Ex’r v. Chamber- 
lain, 8 Dana, 164. The equitable right of set-off is given by 
the insolvency of Slatter’s estate. But for this, so far as 
regards the demand held by Furniss, which is independent of 
the demand accruing upon the breach of the warranty, there 
would exist no equitable right of sct-oif. Now when did this 
equity accrue? The bill does not inform us, and in this it is 
fatally defective and void of equity. For we take the true 
rule to be, as asserted in the case above cited, and in Ridg- 
way v. Collins, 5 Mar. 412, “that an equity against an obli- 
gee, to be made available against his assignee, must have 
existed before notice of the assignment.” This seems to har- 
monize with the rule which applies at law as prescribed by 
the statute.—Clay’s Digest, 381, § 6. 

In the case of The Tuscumbia, Courtland and Decatur Rail- 
road Co. v. Khodes, 8 Ala. 206, the transfer only vested an 
equitable interest in the assignee, the subject-matter being an 
account ; and besides this, the company was insolvent when 
the assignment was made. ‘lhe same may be said of Donald- 
son’s Adm’r v. Posey, 13 Ala. 752, 770, where the contest 
was between two persons claiming equities, and we gave the 
preference to the older. The cases of Hunter v. O’Neil, 12 
Ala. 37, Cullum vy. Branch Bank at Mobile, 4 7b. 21, and 
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Long v. Brown, 7b. 622, show that the complainants have an 
equity as against Slatter’s administrator, but none of them 
apply to cases like the present, where the rights of an as- 
signee are involved. 

The bill merely states the assignment of the note by Slat- 
ter to Furniss, giving no date, and that the estate of Slatter 
was decreed insolvent by the Probate Court, on the 5th day 
of March, 1850. For aught that appears, the assignment 
and notice of it accrued long before the insolvency ; and as 
it is incumbent upon every complainant to show by his bill a 
title to the relief which he seeks, and none is shown here, the 
bill, as to Furniss, was properly dismissed. 

Decree affirmed. 








PERKINS vs. PERKINS. 
[MOTION FOR RENDITION OF FINAL DECREE NUNC PRO TUNC.] 


1. Evidence held insujjicient —An entry, made by a judge of probate on his trial 
docket, in these words, “ Estate of Solomon Perkins, dec’d. Final settle- 
ment—Settlement made”, in connection with memoranda endorsed on the 
executors’ account current by one of the attorneys in the cause, showing 
the terms of the settlement, and the parol evidence of the judge that he had 
pronounced an oral decree in conformity with the memoranda, is insuffi- 
cient to authorize the rendition of a final decrec at a subsequent term nunc 
pro tune. 


APPEAL from the Court of Probate of Wilcox. 


Motion by Samuel F. Perkins, at the May term, 1853, for 
the rendition of a final decree against the executors of Solo- 
mon Perkins, deceased, nunc pro tunc as of the 14th April, 
1851. The court granted the motion, and its action is now 
assigned for error. 


A. P. Bagsy and Jas. EH. Be.ser, for appellant. 


GOLDTHWAITE, J.—The rule as laid down in Hudson 
v. Hudson, 20 Ala. 364, is, that no judgment can be amended, 
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unless the amendment is authorized by matter of record, or 
by some entry made by or under the authority of the court, 
which entry must be shown by the record of the cause, or at 
least by some office book required to be kept by law. Here 
the amendment was predicated on an entry, made by the judge 
of the Probate Court on his trial docket, in these words: 
“EstaTE OF SOLOMON PERKINS, deceased. 
“Final settlement. Settlement made ;” 

and the terms of the settlement were proved by memoranda 
endorsed on the account current, not made under the direction 
of the court, but by the attorney in the cause, and the evi- 
dence of the judge, to the effect that he pronounced an oral 
decree in conformity with these memoranda. 

If we can hold this sufficient, there is no telling where we 
are to stop. If a judge can refresh his memory, by writings 
made by a third person, and prove the terms of his decree in 
that way, it is the same in principle, as allowing the terms of 
any judgment, verdict, or decree, to be established altogether 
by oral testimony ; and this would be a very dangerous prece- 
dent, and going much farther than any of our decisions 


warrant. 
The decree must be reversed, and the cause remanded. 





PARKER vs. MISE. 


[ACTION UNDER CODE TO RECOVER DAMAGES FOR SHOOTING A DOG.] 


1. Injury to dog actionable—A dog is a species of property, for an ‘injury to 
which an action at law may be maintained; and it is not necessary to show 
that he had pecuniary value. 

2. Exemplary damages allowable for trespass on property—The law implies that 
some damage is sustained from every wrongful injury to property, although 
there may be in fact no sensible damage ; and if the trespass is accompanied 
by circumstances of aggravation, “smart money”, or exemplary damages, 
may be assessed by the jury, although the property itself had no pecuniary 
value. 

3. Opinion of witness inadmissible—-A witness cannot be asked, “whether, from 
his knowledge of the dog, he did or did not consider him a nuisance.” 
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; “APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. ANDREW B. Moore. 


TuIs action was brought by Burrell H. Mise against James - 
Parker ; the complaint being in these words : 

“The plaintiff claims of the defendant $500, as damages for 
wrongfully shooting plaintiff’s dog, said dog being the prop- 
erty of plaintiff, and of the value of $50; and other wrongs 
done to the said plaintiff by the said defendant on the 31st 
December, 1853.” 

The defendant demurred to the complaint, “1st, for the 
reason that no sufficient cause of action against him is therein 
set forth; and, 2d, because plaintiff alleges other wrongs in 
his declaration, without stating what those wrongs are.” 
The court overruled the demurrer, and the defendant then 
pleaded not guilty and justification ; on which pleas issues 
were joined, and a trial had. 

“On the trial,” as the defendant’s bill of exceptions states, 
“the defendant proved, by one Minter, that he had seen the 
dog in controversy frequently, in passing plaintiff’s house; 
that the dog would run out at him, in passing the house, and 
show a disposition to bite him or his horse; that he would 
raise up his feet in order to prevent the dog from biting him; 
and, further, that the dog never did bite his horse. The de- 
fendant asked said witness, whether, from his knowledge of 
said dog, he did or did not consider said dog a nuisance ; to 
which question the plaintiff objected, the court sustained the 
objection, and the defendant excepted. 

“Tn order to show the viciousness of said dog, and that he 
was very dangerous, the defendant proved that he had bitten 
off the tails of two of plaintiff’s (?) cows; that said cows, at 
the time, were in plaintiff’s field ; and that plaintiff had set 
his said dog on them. He then proposed to prove by a wit- 
ness, that the fence around said field was about four-and-a-half 
feet high, and that the gap to the field was still lower; to 
which the plaintiff objected, the court sustained the objection, 
and the defendant excepted. The defendant proved by five 
witnesses, who had frequently seen said dog, and when passing 
plaintiff’s house said dog having run out at them, and would 
catch hold of the tails of their horses, that in their opinion, 
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founded on their knowledge of said dog, they did not con- 
sider him of any value as property ; and one witness proved, 
that said dog, in his opinion, was not worth the powder and 
shot that killed him. On the other hand, plaintiff proved by 
two witnesses, who knew said dog well, and one of whom had 
hunted with him, that said dog was worth $200. It was 
proved, that defendant shot plaintiff’s dog when the dog was 
standing by the side of his master, in no way disturbing the 
defendant ; nor was there any proof that the dog had ever 
done so, except the injury done to defendant’s cows as above 
shown. 

“Upon this evidence, the court charged the jury, that if 
they believed from the evidence that said dog was of no value, 
but that the defendant shot him under circumstances aggra- 
vating to the plaintiff, they might find against the defendant, 
and assess exemplary damages, or ‘smart money’, against him. 
To this charge the defendant excepted, and requested the 
court to charge the jury, that if they believed from the evi- 
dence that said dog was of no value as property, they could 
not find for the plaintiff and assess smart money against the 
defendant; which charge the court refused to give, and the 
defendant excepted.” 

All these rulings are now assigned for error. 


Wm. M. Byrp, for the appellant, contended,— 

1. That the “wrongful shooting a dog” is not actionable, 
unless some damage is alleged to have been done by the shoot- 
ing; that the complaint only shows an assault and battery on 
the dog, for which an action does not lie, especially where no 
actual damage is alleged.—2 Stra. 872; 2 Saunders on Pl. & 
Ev., pp. 860-64. 

2. That the allegation of “other wrongs” is too general, 
uncertain, and indefinite to authorize the court to proceed to 
judgment thereon, and, if not surplusage, is demurrable. 

3. That the evidence offered to show the height of plain- 
tiff’s fence was admissible in mitigation of damages. 

4. That exemplary damages cannot be given for injuries to 
personal property.—2 Greenl. Ev. § 266. 

5. That exemplary damages cannot be given for an injury 
to a thing which is in itself valueless ; that the law does not 
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give any recompense > merely for offended feelings, unless there 
is some actual injury ; that although vindictive damages have 
sometimes been given, in cases of trespass upon the person or 
upon real property, where no actual injury was done, yet no 
case has ever extended the doctrine to such trespasses upon 
personal property.—2 Greenl. ig § 266; American Jurist, 
vol. 3, pp. 292-8; 2 apes, 271; 14 Missouri R. 104; 13 B. 
Monroe, 238; 1 ib. 81; 5 “ep. 35: Ii _— 74 ; Buller’s m. 
P. 79; Duke of Somerset v. Fogwell, 5 B. & C. 87 19; 3 Dana, 
493, 583; 2 Saunders on P1. & Ev., pp. 860-61. 





RICE, J.—A dog is a species of property, for an injury to 
which an action at law may be sustained. It is not necessary 
for the maintenance of an action for shooting a dog, that the 
dog should be shown to have pecuniary value.—Dodson v. 
Mock, 4 Dev. & Batt. Law R. 146; Perry v. Phipps, 10 Ired. 
Law Rep. 259; The _— v. Latham, 13 2. 33; Wright v. 
Ramscot, 1 Saund. R. 84; 2 Bla. Com. 393, 394 ; tome ¥ 
Stroh, 6 Serg. & Rawle, st King v. Kline, 6 tay: 318. 

Wherever there is a w rongful taking of the property of 
another, or a wrongful injury done to it, the law implies that 
the owner has sustained some damage ; and although there be 
in fact no sensible damage from the loss or injury of the prop- 
erty, or from an actual deprivation of its use, the owner is 
entitled to recover some damages. And if the trespass on the 
property was >seieins sonata by circumstances of aggravation, 
“smart money”, or “exemplary damages”, may be assessed by 
the jury, although the property itself had no pecuniary value. 
Board vy. Head, 3 Dana, 488; Major v. Pulliam, 3 7. 582 
Woert v. Jenkins, 14 Johns. R. 852; 3 Starkie’s Ev. 1450-51; 
Bracegirdle v. Orford, 2 Maule & Sel. R. 77; Merest v. Har- 
vey, 5 Taunton, 442; Dearing v. Moore, 26 Ala. 586. 

Although it may be allowable to prove, as a justification 
for killing a dog, that the dog was a nuisance to the commu- 
nity, and was permitted to go at large (4 Dev. & Batt. 146, 
and 6 Barr, 318, swpra); yet there was no error in sustaining 
the objection to the question put by defendant to a witness, 
“Whether, from his knowledge of said dog, he did or did not 
consider said dog a nuisance.” 

There is no error, and the judgment is affirmed. 
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HILL vs. AVERETY. 


[BLLL IN EQUITY FOR ASATEMENT OF O8STRUCTION OF PUBLIC ROAD—DISSOLUYION 
Ok INJUNCTION ON ANSWER. ] 


1, Abatement of obstruction refused, because complainant had resorted to unfair means to 
compel travel through privaie way to his ferry.—I1., being the owner of a ferry 
across the Chattahoochie river, and having opened a private way leading 
from his ferry into the public road oa this side of the river, filed a bill 
against A. to abate an obstruction erected across said road. A. answered, 
averring that H. had previously obstructed the public road on the Georgia 
side of the river, so as to divert public travel from defendant's ferry to his 
own, and that the obstruction complained of had straightened the public 

* yoad, placed it on better ground, and been accepted by the overscer of the 
road: Held, that the injunction was properly dissolved on the allegations of 
the answer. 


Appear, from the Chancery Court of Barbour. 
Heard before the Hon. Wapr KEYEs. 


Tus bill was filed by Allen W. Hill against Matthew 
Averett, alleging, that complainant, being the owner of cer- 
tain lands lying on both sides of the Chattahoochie river at 
Florence, Georgia, was authorized by an act of the legislature 
of that State to establish a ferry across said river at that 
point, and had his ferry established and in successful opera- 
tion ; that there has been for many years a public road, duly 
authorized and opened by the Commissioners’ Court of Bar- 
bour county, Alabama, running between the lands of com- 
plainant and one Williams, on the one side, and the lands of 
Matthew Averett, on the other, and leading to said ferry ; 
that said Averett has recently erected an obstruction across 
said public road, commencing on his own lands, and extend- 
ing across said road to the lands of said Williams ; that 
this obstruction changes said public road from the direction 
in which it was authorized and accustomed to run, and there- 
by diverted the public travel from complainant’s ferry, and 
rendered his chartered privilege entirely worthless to him ; 
that Averett has no chartered privilege granted to him by 
the legislature of Georgia to erect either a bridge or ferry 
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across said river at Florence, and that complainant’s is the 
only chartered ferry at or near that point; that Averett 
erected said obstruction with a knowledge of complainant’s 
chartered privilege, and with the intent to render the same 
valueless to him ; and that he is now proceeding in said Com- 
missioners’ Court of Barbour, for an order to legalize said 
obstruction and change of the public road. The prayer of 
the bill is, for an abatement of the obstruction, an injunction 
against further proceedings in the Commissioners’ Court, and 
for general relief. 

The defendant answered the bill, admitting that there was, 
and for many years had been, a public road in Barbour 
county, duly authorized and opened by the Commissioners’ 
Court, running between his lands and those of complainant 
and Williams, and terminating at or near the place on said 
river where a chartered bridge formerly stood, which fell 
down and was destroyed about eleven years ago; alleging 
that complainant’s ferry was over one-quarter of a mile from 
the point where said road terminated, and that there was no 
road opened by authority of said court, leading from com- 
plainant’s ferry into this public road. He alleged, also, that 
at a regular term of said court, held in May, 1848, he was 
authorized to erect a toll-gate across said public road at its 
termination on said river, and gave bond and security, as re- 
quired by the order ; that all persons were prohibited by said 
court from interfering in any manner with his privileges, within 
one mile of his toll-gate up and down said river ; that at the 
time said bridge fell down, there being no means left for per- 
sons to cross said river at Florence, he madea contract with 
one H. H. Jernigan, who was the agent of the company to 
whom the lands on which Florence was built belonged, for 
the establishment of a ferry across the river at that place ; 
that ever since that time he has kept a good ferryboat and 
competent ferrymen at his ferry, and has kept the same in 
good order and repair: that the road leading from the Geor- 
via side of said river to his ferry has been in the constant 
and uninterrupted use and possession of the publie for more 
than twenty years, and the United States mail has been car- 
ried over it for more than eleven years; that complainant, 
a short time before the filing of his bill, obstructed said road, 
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by cutting ditches across it, &c., and thereby diverted the 
public travel to his own ferry ; that he also, with the view of 
interfering with respondent's rights, purchased a tract of land 
on the Alabama side of the river, through which, without any 
order or authority from any court in this State, he has lately 
opened a private road, leading from his ferry to the public 
road within a half mile of respondent’s toll-gate; that this 
road runs over low, flat, muddy lands, and compels the public 
to travel a much worse road, and to go about a mile further 
to get to Florence, than they would be obliged to go by cross- 
ing at respondent's ferry. He further states, “that for the 
purpose of securing and protecting his rights, respondent 
commenced, a little west of the point where the lands of com- 
plainant, respondent, and said Williams cornered, to throw 
said public road south of its original course, and caused it to 
run parallel with the old road, until it reached the old road 
immediately below the point where it turned down the river 
to respondent’s ferry, leaving a strip of land between the old 
and new road not more than six or eight feet wide, and leav- 
ing the old line of fence running along said strip between 
said roads; and at the point where said road leaves the old 
road, respondent erected a fence across said old road. Re- 
spondent further avers, that said publie road, as it has been 
made to run by. him, has been rendered more convenient to 
the public than the old road, not only because it passes over 
ground equally as good as the old road, but because it short- 
ens the distance to the point where the old road terminates 
at the river, and throws said road in a straighter line from 
the point where said new road leaves the old one to respond- 
ent’s ferry.” Respondent avers, also, that said fence is 
erected entirely on his own land; that the overseer of said 
public road, appointed by the Commissioners’ Court, pro- 
nounces the new road a nearer and better road than the old 
one, sanctions respondent’s act in opening it, and has received 
it in place of the old road. 

The chancellor dissolved the injunction on the coming in 
of this answer, and his action is now assigned for error. 


Lewis L. Cato, for the appellant : 
1. The injunction should not have been dissolved, because 
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the equity of the bill is not denied by the answer.—Moore v. 
Barclay, 16 Ala. 158; Calhoun v. Cozens, 3 2. 503. 

2. The injury to the complainant’s ferry is the same, 
whether the public road leads to it or not. Admitting that 
the road does not lead to it, still the bill shows the injury, 
and the answer admits enough to constitute the equity ; ad- 
mitting a public road, his fencing it, and the injury to com- 
plainant.—Barney v. Harle, 13 Ala. 106. 

3. On motion to dissolve an injunction, whenever it ap- 
pears that the complainant was entitled to an injunction at 
the time of obtaining it, but there still remains a dispute be- 
tween the parties, the injunction is invariably continued until 
final hearing, or until further order.—Lynch v. Colegate, 2 
Har. & John. 36. 

4. The Commissioners’ Court of Barbour county had no 
jurisdiction to license the defendant’s toll-gate. Their au- 
thority is where the water-course is in their county.—Clay’s 
Digest, p. 513, $$ 25 to 32. 

5. A private person has no right, without a charter, to 
establish a ferry on a public highway ; and the defendant had 
no legal right, under his contract with Jernigan for his ferry, 
to be affected by complainant’s ferry. 

6. If the complainant obstructed the public road in Geor- 
gia, he is amenable to the laws of Georgia; and this furnishes 
no excuse for the defendant’s obstruction of the road in Ala- 
bama. 





James L. Puan, conira: 

1. If the bill has any equity, it is contained in the allega- 
tion that a public road, leading to complainant’s ferry, has 
been obstructed, and the public thereby prevented from cross- 
ing at his ferry. The answer denies that there is any public 
road leading to his ferry, and alleges that he has himself 
changed the public road over worse ground, and increased 
the distance to Florence. Jf he has foreed the public out of 
the highway on the Georgia side, by cutting ditches and fell- 
ing trees across it, to compel them to travel his private way 
and to cross at his ferry, he cannot, on the failure of such 
measures, ask relief of chancery. He presents himself in the 
attitude of a wrong-doer asking the court to sanction his own 
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wrongful act. He made the road run to his ferry by vio- 
lating the law in changing it; and because he went on the 
Georgia side, and thus avoided an indictment, he now says 
there was no wrong in the act because he was out of the juris- 
diction. He must come into equity with clean hands, and do 
equity, before he can ask it. 

2. The Commissioners’ Court had jurisdiction over the 
subject-matter, and the toll-gate was properly established. 

3. The defendant’s obstruction of the road was no injury to 
the public, since it was put on better ground, and made 
straighter. 

4. The bill is not framed for relief against injury to the 
complainant from obstructing his private right of way. 


CHILTON, C. J.—We think the chancellor correctly 
dissolved the injunction in this case. It appears from the 
answer, that Hill has been resorting to unfair means, on the 
Georgia side, to divert the travel from the defendant’s ferry 
and toll-gate, and has opened a private way leading from his 
(Hill’s) ferry to the public road on this side of the river. 
This private way-has been interfered with, by the defendant’s 
building a fence on his own land, and so changing the public 
road as to straighten it, and make it pass over better ground ; 
and this change, it is averred, has been adopted by the over- 
seer of the road, &c. 

Now we think it nothing but reasonable, that Hill, the ap- 
pellant, who has endeavored to compel persons traveling 
from the east side of the river, along this public road, to 
cross at his ferry, and thereby to pass around the ferry and 
toll-gate of respondent, should have a road leading from his 
ferry to the public road on this side of the river, which he may 
be compelled to keep in repair, and not one which he may open 
or close at pleasure, and for the repair of which he is in no 
way bound. If ie desires to have a road to his ferry on the 
Alabama side, let him appeal to our Courts of Roads, &e.; 
and if it is proper he should have one as a private way, the 
law makes provision for it.—Code, $$ 1187, 1188. In that 
case, however, he must keep the road in repair, as well as 
compensate the “ owners of land, over which the road passes, 
all damages resulting thereto from the establishment of such 
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road, to be assessed as in case of public roads.” —Code, supra. 

Until he acquires some right of this kind, and places him- 
self under some obligation to the public to repair the road— 
in other words, until either a public road or private way is 
established by law, we do not think the chancellor, in a case 
the exigencies of which make no stronger appeal for the exercise 
of preventive justice than the present, should interpose his extra- 
ordinary powers and enjoin, or order the fence of a coterminous 
land proprietor to be taken down, because it interferes with 
such way. We will not say that there is no case where the 
chancellor can remove an impediment or obstruction in a pri- 
vate way which is not established by law: we confine our 
opinion to the case before us, as disclosed by the record. 

Let the decree be affirmed. 





ABERCROMBIE’S EXECUTOR vs. ABERCROMBIE’S 
HEIRS. 


[BILL IN EQUITY BY EXECUTOR FOR CONSTRUCTION OF WILL AND DIRECTIONS AS TO 
EXECUTION OF TRUSTS. } 


1. Validity of directions by will concerning govefhment and treatment of slaves—If a 
testator gives specific directions by will to his executor, concerning the 
treatment and goverament of his young slaves, until they arrive at the age 
fixed for their emancipation, which contemplate that they shall remain in 
this State and yet occupy acondition of qualified freedom, the trust is 
invalid, since our law recognizes no other status than that of absolute free- 
dom or absolute slavery; but where he directs his executor “to receive 
them into his possession, te take care of, protect, govern, and control them, 
until they arrive at age, according to the laws of this State, treating them 
with humanity according to the position they occupy in society, and see 
that they are not imposed upon by others’, the directions create no addi- 
tional obligation on the executor to that which would exist independently of 
them, and are not illegal. 

2, Validity of bequest of freedom to slaves—A bequest of slaves to an executor, 
with directions “to have their freedom secured to them when they shall 
have arrived at age, by the laws of this State, if itcan be done, so that they 
may remain here, and, if he cannot do so, to send them to some free State 
or country, wherever in his discretion will be best for them,” is a valid trust, 
which the executor, under our existing laws, has full authority to execute } 
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and if the laws in force at the time fixed for their emancipation should not 
allow them to reiain in this State free, and the executor should then refuse 
to remove them, after having submitted his administration to a court of 
equity, although the slaves themselves might not be able to enforce the 
execution of the trust by suit, the court would have ample powers to en- 
foree it. 

Parol evidence inadmissible io supply omission in written will—There is no legal 
principle more firmly established by the uniform and constant decisions of 
judicial tribunals, than the rule which declares that an omission in a written 


ro) 


will cannot be supplied by parol. 

4, Validity of pecuniary legacies to slaves—A pecuniary legacy to a slave, to vest 
immediately on the testator’s death, is void, because he is incapable of 
taking as legatee; but if the legacy is not to be paid until the time fixed 

for his emancipation, and there is no express gift before the time of pay- 

ment, it is valid. 

Residuary legacy to person incapable of taking distributable among next of lin—If a 

his residuary legatees a slave woman and her children, 


St 


testator appoints as hi 
and directs the emancipation of the children only, the legacy to the mother 
is void, and she herself, with her portion of the residuary legacy, must be 
regarded as property not disposed of by the will, and therefore distributa- 





ble to the next of kin under the siatnte. 
3. Bequest to executor in trust enures to rexi of kin on Jailure of trust—Where prop- 


o 


erty is bequeathed to an executor in trust for a specific object, which fails 
or is declared invalid, he takes no personal interest in it, but a resulting 


trust then arises in favor of the next of kin. 


AppeaL from the Chancery Court of Montgomery. 
Heard before the Hon. Wapr Keyes. 


Tuis bill was filed by Robert J. Ware, as executor of the 
last will and testament of Albert G. Abercrombie, deceased, 
against the heirs-at-law of said decedent; asking the court to 
construe his will, and to decide upon the validity of the be- 
quests contained in it. The said will, which was signed, 
sealed, and delivered in the presence of three witnesses, dated 
December 15, 1848, and admitted to probate in the proper 
office in Montgomery county on 20th February, 1849, is in 
these words: 

“Tre State oF ALABAMA. MontcomERy County. 

“Know all men by these presents, that I, Albert G. Aber- 
erombie, of the State and county above written, being in ill 
health, but of a sound mind and memory, and believing that 
I am not to live long upon this earth, and being desirous of 
arranging my affairs before death, do make this my last will 
and testament, as follows: 
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“JT, Albert G. Abercrombie, for and in consideration of the 
sum of one dollar in hand paid, the receipt whereof is hereby 
acknowledged, do bargain, sell, and convey unto Robert J. 
Ware, of the above State and county, all of my property, both 
real, personal, and mixed, to have and to hold the same for 
the purposes hereinafter mentioned—to-wit : The said Robert 
J. Ware is to receive into his possession, at my death, negro 
woman Nancy, and her six children—to-wit, Jack, Ellen, 
Nick, Bonaparte, Susan and Louisa; and the said children 
above named the said Ware is to take care of, protect, gov- 
ern, and control, until they arrive at age, according to the 
laws of this State, treating them with humanity according to 
the position they occupy in society, and sce that they are not 
imposed upon by others. And when the said six children 
shall have arrived at age, the said Ware is to have their free- 
dom secured to them, by the laws of the State of Alabama, if 
it can be done, so that they may remain in the State. If he 
cannot do so, he, the said Ware, is to send them to some 
free State or country, wherever in his discretion will be best 
for them. 

“Now, in order to induce and enable the said Ware to 
carry out the above conditions, I, the said Albert G. Aber- 
crombie, do hereby convey and deliver over all of my prop- 
erty, as above written, at my death, unto the said Robert J. 
Ware, to use, manage, control, sell, and dispose of, in such 
manner as the said Ware may think best; and after having 
paid such debts as I may justly owe, and having compensated 
himself for such trouble and expense as he may have incurred 
for and on account of the six children above named, of which 
amount he, ‘the said Ware, shall be the sole judge to deter- 
mine, the remainder, if any, shall be paid over to the said six 
children and their mother Nancy. 

“And in order that the said Robert J. Ware may have a 
full and free discretion in the premises, it is my particular 
request and desire, that he shall not be held liable to make 
returns to any court of his doings and acts, and that he shall 
not be required to enter into bond and security for the per- 
formance of the above request, but that the whole matter 
shall be left entirely to his judgment and discretion. Andin 
order that there shall be no disappointment in the perform- 
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ance of the above request, in case of the death of the said 
Robert J. Ware before the said six children shall have arrived 
at age, I hereby confer the same power to the executor or ad- 
ministrator of the said Robert that I have conferred upon 
him. And I, the said Albert G. Abercrombie, do by these 
presents make the provisions of this conveyance irrevocable 
on my part, but not to take effect until my death, when it is 
to go fully into effect. 

“ Given under my hand and seal,” &c. 

The defendants filed answers, insisting that the bequests 
were invalid and contrary to the policy and statutes of the 
State. . 

On final hearing, the chancellor decreed, — 

“1. That the complainant may have the freedom of the 
children secured to them, so that they may remain in this State, 
at the time when they shall have arrived at twenty-one years 
of age, if at that time it can be done; but if their freedom 
cannot then be secured, so that they can remain in this State, 
then the complainant may remove them to such non-slavehold- 
ing State or country as in his discretion he may elect. 

“2. That if the youngest child should die before attaining 
twenty-one years of age, then the time of emancipation will 
be when the next youngest shall have arrived at the age of 
twenty-one years; ef sic de similibus. 

“3. That until the emancipation of the children shall have 
been effected in this State as aforesaid, or until they shall be 
started to a non-slavcholding State or country, to which they 
shall in good faith be carried, or attempted to be carried, 
they must be accounted for as slaves belonging to the estate 
of the testator. 

“4, That the woman Nancy is subject to distribution, and 
may be sold by the complainant. 

“5. That the portion attempted to be given to her must be 
distributed among the testator’s next of kin. 

“6. That the residue of the estate, after deducting debts, 
expenses, and reasonable compensation to complainant, may 
be equally divided among the children, or tiie survivors, after 
their emancipation. 

“7, That if the complainant should die before the children 
shall have arrived at twenty-one years of age, his executor or 
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administrator may act in the premises, as the complainant 
himself might have done. 

“8, That the settlement of the testator’s estate be removed 
to this court, and that the executor make annual settlements 
thereof before the register, until he shall be finally discharged. 

“9, That the defendants be perpetually enjoined from liti- 
gating with complainant in other courts about the testator’s 
estate. 

“10. That the complainant pay the costs of this suit out of 
the estate of his said testator. 

“11. And that he have leave, from time to time, to apply 
for further instructions.” 

From this decree each party appealed, and cross errors are 
here assigned. The errors assigned by the executor are— 

1. That the chancellor erred in decrecing, that until the 
emancipation of the children shall have been effected in this 
State, or until they shall be started to a non-slaveholding 
State or country, they must be accounted for as slaves belong- 
ing to the testator. 

2. In decreeing that the woman Nancy is subject to distri- 
bution and may be sold by complainant. 

3. In decreeing that the portion attempted to be given to 
her must be distributed among the testator’s next of kin. 

4. In not decreeing that the woman Nancy was compre- 
hended in the same trust with her children, and with them 
entitled to freedom when carried out of the State. 

5. In not decreeing that, if said Nancy was not free when 
carried by the executor to a non-slaveholding State, she should 
be held as the property of her children after removal, and 
also her hire accruing. 

6. In not decreeing that said Nancy, with her hire, was 
the property of said Ware by the terms of the will. 

On the part of the heirs-at-law the errors assigned are,— 

1. That the chancellor should have decreed the bequest to 
the executor of Nancy and her six children, upon the trusts 
in the will, to be invalid. 

2. That he should have decreed the devise and bequest to 
the executor of all the testator’s estate, upon the trusts in the 
will, to be invalid. 

3. That he erred in declaring the trusts valid. 








494 ALABAMA. 





Abercrombie’ $ Executor v. Abere rombie’s Heirs. 





JAS. RE. BELSER, asia Wier Jupce & JAcKson, for the 
executor. : 

Etmore & Yancey, for the heirs-at-law, conira. 

(No briefs have come to the Reporter’s hand.) 


GOLDTHWAITE, J.—l!f, by the directions given by the 
testator as to the government and treatment of the children 
until they arrived at age, it was intended that until the period 
fixed for their emancipation, they should occupy a condition 
of qualified freedom, then, unquestionably, the trust would be 
invalid. Our law recognizes no other status, than that of ab- 
solute freedom, or absolute slavery ; and if it was the object 
of the testator that the slaves should remain in the State, in- 
vested with privileges which by law do not belong to that 
class of population, the intention would be illegal, and the 
trust in which it was embodied invalid.—Washington y. 
Blunt, 8 Ired. Eq. 253; Atwood v. Beck, 21 Ala. 588, 615. 

The directions, however, in our opinion, amount to nothing 
whatever, as they impose no obligations upon the executor, 
which would not exist if the clause referred to had been omit- 
ted. The injunction is, in effect, simply to take care of the 
slaves, and to treat them with humanity ; and whatever may 
have been the intention of the testator, there is certainly 
nothing in the language used, from which it could legitimately 
be inferred that the children were to occupy any other posi- 
tion than that of slaves, or to be treated in a manner which 
was in any respect incompatible with that condition. It is 
the moral, if not the legal duty, of every master or owner, to 
observe towards his slaves the same general course of conduct, 
which the testator in these directions prescribed; and this 
being the case, we cannot say that there is anything illegal in 
them. If, however, it was conceded that they were contrary 
to law, we do not sce that cither party would gain anything 
by the concession ; as the fact that one of the legacies may be 
invalid, does not affect other bequests which are independent 
of it.—Florey v. Florey, 24 Ala. 241. 

As to the directions given by the testator for the emanci- 
pation of the children of Nancy, there can be no doubt that, 
under our decisions, it was a perfectly valid trust, and one 
which the executor, under the existing laws, would have full 
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authority to execute, by taking them to a free country and 
manumitting them.—Beck v. Atwood, supra. Should the 
laws in force in this State, at the period fixed for their eman- 
cipation, prevent the intention of the testator in respect to 
their remaining in this State as free, from being carried out, 
it may be that the slaves themselves might not be able, by a 
suit, to enforce the trust; but if it be so, in relation to which 
we express no opinion, it cannot aifect its validity so far as 
the executor is concerned ; and if he was so regardless of 
duties, which he had voluntarily assumed, and of the oath 
which he had taken to discharge them, as to fail in the faith- 
ful execution of the trust, the powers ef the court of chancery, 
to which by his bill he has submitted the administration, are 
amply sufficient to enforce it; and the rule which might ope- 
rate to prevent the beneficiaries themselves {rom enforcing it 
by suit, would have no application. 

It is clear, also, that by the terms of the will, the slave 
Nancy is not to be emancipated. If we were at liberty to 
resort to parol evidence, the case might be different. But 
the words of the instrument are not such as to allow this. 
There is no provision made, or direction given, as to her eman- 
cipation. The executor is to take Nancy and her six children 
into possession: and the testator then gives insti actions as to 
the treatment of the children, and then proceéds, after a full 
stop, “ And when the said six children have arrived of age, 
the said Ware is to have their freedom secured to them,” &e. 
There is no rule or principle which would authorize us to 
refer the word “ their’, in the clause we have quoted, to any 
other antecedent than the “six children”; and this being the 
case, we must inflexibly adhere to the will itself, although the 
result may be that the intention o! the testator may be par- 
tially defeated. There is no legal principle more firmly 
established —none that has received a more constant and uni- 
form support from the judicial tribunals, than the rule which 
declares, that an omission in a written will cannot be supplied 
by parol evidence.—Cheney’s case, 5 Rep. 68; Vernon’s case, 
4 ib. 4; Strode v. Faulkland, 3 Ch. R. 98; Brown v. Selwin, 
Cas. temp. Talb. 240; Lawrence v. Dadeville, 1 Ld. Raym. 
438 ; Bennett v. Davis, 2 P. Wms. 316; 1 Ves. (sen.) 189; Wal- 
pole v. Cholmondely, 7 T. R. 138; 1 Greenl. Ev., $$ 290, 291. 
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As to the legacies directed by the will to the children of 
Nancy, it is certain that, if it was the intention of the testa- 
tor they should vest at his death, they must be held void, for 
the reason, that slaves are incapable of taking ; but the decis- 
ion of this question depends upon the rational interpretation 
of the whole instrument. ‘There are no words which force us 
to this conclusion. The legacies are not to be paid until the 
period fixed for the emancipation of the legatees, and there is 
no express gift of the legacies before the time of payment. 
In addition to this, the gift is to a class of persons who are 
incapable of taking before that time ; and these circumstances, 
we think, are conclusive as to the intention of the testator, 
that the payment was not to be made until the leading object, 
which it is apparent he had in view, was accomplished—the 
emancipation of the slaves referred to. Upon this construc- 
tion, the legacies to the children were valid.—Atwood vy. 
Beck, supra. 

The bequest to the slave Nancy was void, as she had no 
capacity to take; and she herself must be regarded as property 
not bequeathed by the will, for the reason, that the provis- 
ions in relation to emancipation do not apply to her, and she 
is not embraced in the trust which authorizes Ware to sell 
and dispose of the property. Although the last is general in 
its terms, it is manifest that it was not the intention of the 
testator to include her, as be gives her a portion of the 
proceeds of the property to which this trust extends; and 
although the gift is void, it is not the less expressive as indi- 
cating the intentions of the testator in this respect. It fol- 
lows, necessarily, therefore, that this slave, and the portion 
bequeathed to her out of the proceeds of the other property, 
must be regarded as not disposed of by the testator, and sub- 
ject to distribution. ) 

In opposition to the views we have expressed upon the last 
point, it has been urged, that if the slave Nancy is not in- 
cluded in the emancipation clause, and the legacy to her is 
void, still under the will she becomes the absolute property 
of Ware. This position is not tenable. The property was 
conveyed to Ware for the execution of certain specified trusts, 
and for no other purpose. Those trusts were, the manumission 
of certain slaves, and the payment of the legacies bequeathed 
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to them. Where the testator fails to make a complete and 
effectual disposition of all his property, the law makes the 
disposition which he has failed to do; and the principle 
equally applies to those cases where the estate is devised or 
bequeathed to a trustee. A resulting trust to the property 
not disposed of is then created in favor of the heir or dis- 
tributecs.—1 Jarm. on Wills, 502, and eases there cited. 

It results from the views we have expressed, thaf the decree 
of the chancellor was in all respects correct. 

Judgment affirmed, at the cost of the appellant. 





MAY vs. KELLY & FRAZIER. 


[ACTION UNDER CODE, AGALNST OWNERS OF STEAMBOAT, ON BILL. OF EXCHANGE 






DRAWN BY CLERK, AND ACCEPTED BY CAPTAIN.] 
1. Drawce only can accept, except for honor —Where a bill of exchange is directed 
to a particular person, nobody but the person to whom it is directed can ac- 
ceptor, a count is demurrable, which alleges that the bill was payable at a 
particular counting-house, but does not aver that it was dffected in blank, 


cept it, exeept for honor; and therefore, in declaring against one as ac- 


or that it was drawn upon the defendant, or that he accepted it for honor, 
or that be resided or did business at said counting-house. 

Agent's authority to accept must be averred—in. declaring against the principal, 
on a bill accepted by his agent, the agent’s authority to accept must be 
averred; it is not sufiicient to allege, that he was the agent, and as such 


be 


agent accepted for the principal. 
Captain of steamboat cannot bind owner by individual acceptance—The acceptance 
of a bill of exchange by the captain and master of a steamboat, in his own 


Ww 


name as captain, does not bind the owner as acceptor. 


AppEaL from the Cireuit Court of Mobile. 
Tried before the Hon. C. W. Rapter. 


THIs action was brought by Kelly & Frazier against James 
T. May, on a bill of exchange of the following tenor : 
Ixchange for $476. Louisville, Ky., November 11, 1852. 
“Nine months after date of this first of exchange (second 
of same tenor and date unpaid), pay to the order of the Mer- 
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chants’ Louisville Insur ance Company , paye able at the ¢ co. room 
of May & Vanhook, New Orleans, four hundred and seventy- 
six dollars, value received, and place the same to account of 
insurance on S. Bt. Messenger. 
“To Capt. B. W. Bell, FRANK BELL, Clerk.” 
for St. Messenger « owners, 
Mobile, Ala. 

The complaint contained three counts—to-wit :— 

“The plaintifis claim of the defendant $476, with interest, 
upon the acceptance by Bb. W. Bell, captain of the steamboat 
Messenger, for said steamboat and her owners, of which 
steamer defendant was then owner, of the draft of ‘Frank 
Bell, clerk’, dated Louisville, Ky., November 11, 1852, for the 
sum aforesaid, payable nine months after that date at the 
counting-house of May & Vanhook in New Orleans, to the 
order of the Merchants’ Louisville Insurance Company, (for 
insurance of said steamboat,) and by said company (by Wm. 
Prather, secr’y) endorsed to said Kelly & Frazier ; which 
draft has been duly protested for the non-payment thereof, 
and is still unpaid; of all which said defendant had due 
notice. 

“ Also, upon the acceptance by the defendant, by B. W. 
Bell, of another draft, in all respects like the one above de- 
scribed, and which is still unpaid. 

“ And plaintiffs, by leave of the court now here granted, 
further complaining, claim of said defendant the further sum 
of $476, with interest thereon, for that whereas, heretofore, 
to-wit, on the 11th day of November, A. D. 1852, the said de- 
fendant was owner of a steamboat, named and called ‘ Mes- 
senger’, and one B. W. Bell then the captain and master of 
said boat, and agent of the owner or owners thereof and of 
the defendant ; and the said B. W. Bell, as such captain and 
agent, then accepted a draft, or bill of exchange, by writing 
his name across the face of it, thus, ‘ B. W. Bell, capt.’ ; drawn 
and dated on the year aforesaid by one Frank Bell, who was 
then clerk of said steamboat and keeper of the accounts 
thereof, upon and addressed to the said B. W. Bell, captain 
- and agent as aforesaid, as such, by the name and addition of 
‘Capt. B. W. Bell, for st. Messenger & owners, Mobile, Ala.’, 
for the sum of $476; payable nine months after the date 
thereof, at the counting-room of May & Vanhook in New Or- 
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leans, to the order of the Merchants’ Louisville Insurance 
Company, for insur ance of said steamboat by said company ; 
who then and there endor sed, by Wm. Prather, their secre- 
tary, the said bill of exchange to the plaintiffs; which bill of 
exchange is still wholly unpaid.” 

The defendant demurred to the complaint, but his demurrer 
was overruled ; and he then pleaded the general issue. 

On the trial, as appears from the bill of exceptions, the 
plaintiffs read in evidence the bill of exchange declared on, 
with the endorsements thereon, “and then proved, by one 
Thomas Adams, that said defendant, at the date of said bill 
of exchange, was the owner of said steamboat Messenger, 
B. W. Bell the captain, or master, and Frank Bell the clerk; 
and that the insurance company mentioned in the draft was 
engaged in the business of insuring boats, and Wm. Prather, 
the endorser of the draft, was the secretary of said company. 
This was all the evidence, except the protest of the bill for 
non-payment, and the interest law of Louisiana.” 

“The court charged the jury, upon this evidence, that if 
they believed it, the acceptance not being denied by a sworn 
plea, the plaintiffs were entitled to a verdict. 

“To this charge the defendant excepied, and asked the 
court to give the following charges :— 

“1. That the draft did not support the complaint, and 
varied from that described therein. 

“2. That in order to bind the defendant, it was necessary 
to show that the draft was accepted in his name, or by some 
name used by him, adopted for that purpose by B. W. Bell ; 
and that the draft, accepted ‘B. W. Bell, capt.’, did not bind 
May, nor follow the complaint.” 

The court refused these charges, and to each refusal the 
defendant excepted ; and he now assigns for error the over- 
ruling of his demurrer to the declaration, the charge given, 
and the refusal to charge as requested. 


K. B. Sewaut and J. C. BoLuine, for appellant : 

1. The demurrer to the declaration ought to have been sus- 
tained, because neither count showed a legal liability on the 
part of the defendant. The first count shows no authority in 
Bell to accept a bill of exchange for defendant: the aver- 
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inent that he accepted - for the steamboat and ¢ owners’, is no 
averment of his authority so to accept. The second count is 
defective for the same reason; and the third, though move 
specific, is equally defective. It was not sufiicient to aver 
that Bell was the agent of May, since he may have been his 
agent, and yet had no authority to accept a bill for him. 
The fact of agency does not, ex vi termini, import authority 
to accept a bill of exchange.—Childress v. Miller, 4 Ala. 447; 
Brooks & Wilson v. Harris, 12 73. 555. 

2. The bill offered in evidence is variant from that de- 
scribed in the first count, because it does not purport to be 
accepted by “ B. W. Bell, captain, for steamboat and owners”; 
and from that eae in the second count, because it does 
not purport to be the acceptance of the defendant by Bell. 

3. The bill offered in evidence, with the other proof in the 
cause, shows no liability on the part of May to pay it. To 
make the-principal liable on a written contract made by his 
agent, it must appear to be executed in the name of the prin- 
cipal—McTyer v. Steele, 26 Ala. 492; 10 Wend. 271; 8 
Mees. & W. 834; Story on Agency, § 207. Exceptions to 
this general rule are, contracts signed by the master of a ves- 
sel in his own name, in the usual course of his employment, 
such as bills of lading, contracts for repairs, &c.; but the 


scope of his employment does not embrace the acceptance of 


bills of exchange, even for gE so as to bind the own- 

ers.—Abbott on Shipping, ; Ware’s Rep. 263; 10 Mete. 
380; 3 Story’s R. 475; 10 . & C. 185. The master of a 
ship, merely as such, has no authority to insure the ship; nor 
is the ship’s husband, even when a part owner, authorized to 
insure for the other owners, without directions to that effect. 
3 Phil. Ev. (8d ed.), p. 534, $$ 1854, 1855; 5 Burr. 2227-30; 
2 Stark. 345; 8 wi end. 144; 7 B. Mon. ‘B95: 35 Maine R. 
542; 1 Metc. 16; 5 7. 192. 


Manninc & WALKER, contra, made these points :-— 

1. If either of the counts was good, the demurrer was prop- 
erly overruled.—Kent v. Long, 8 Ala. 25; Firemen’s Insu- 
rance Co. v. Cochran & Co., at the present term. And if 
the proof sustained cither count, though in itself imperfect, 
the plaintiffs were entitled to a verdict.—3 Port. 45. 
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2. That the form of the agent? s act was sufficient to bind 
the prio, see Martin v. Dortch, 1 Stew. 480; Skinner v. 
Gunn, 9 Port. 305; Stringfellow v. Marriott, 1 Ala. 573; 
McTyer vy. Steele, 26 ib. 487 ; Montgomery v. Elliott, 6 2. 

3. That the acceptance could not be denied without a 
sworn plea.—Martin v. Dortch, supra; Sorrelle v. Elmes, 6 
Ala. 706; Fowlkes & Co. v. Baldwin, 2 7b. 705; Montgomery 
y. Elliott, supra; Lazarus v. Shearer, 2 Ala. 726; McWhor- 
ter v. Lewis, 4 2b. 200. 

4, The bill is drawn by the clerk of the boat, on the cap- 
tain, for the owners, on account of the boat’s insurance. It 
was drawn on the captain as the representative of the own- 
ers, and “for” them ; and his acceptance, not being qualified 
by him, must be taken to be in that character.—Mechanics’ 
Bank v. Bank of Columbia, 5 Wheat. 326; 7B. Mon. 596. 


RICE, J.—Conceding that a bill, directed in blank, may 
Ss accepted by anybody, and be a good bill ; and conceding, 

Iso, that notwithstanding the want of an adared ss to any par- 
dour person, as drawce, the bill may, if it be drawn payable 
at a particular house or place, without mentioning the name of 
any person who resides or does business at that house or place, 
be well deemed a good bill in favor of an endorsee ; and that 
the acceptance by another person of such bill is an acknowl- 
edement that lie was the person to whom it was directed, and 
therefore sufficient to bind him as acceptor; yet, when the 
bill is directed to a parlicu’ar person, nobody but the person 
to whom it is directed can accept it, except for honor.—Davis 
v. Clarke, 1 Carrington & Kirwan, 177; Gray v. Milner, 2 
Stark. K. 336; Gray v. Milner, 8 Taunt., 759; Polhill v. Walter, 
3 Barn. & Adol. 114; Jackson v. Hudson, 2 Camp. R. 447; 
Story on Bills, §$ 58, 121-124, 253, 258; 8 Dana, 134. 

The first and second counts of the complaint in this case 
are bad on demurrer, because each of them shows that the 
bill was payable “at the counting-house of May & Vanhook 
in New Orleans” ; but neither of them contains any allega- 
tion, which shows that the bill was drawn upon the defend- 
ant, or that it was directed in blank, or that he accepted it 
for honor, or that he resided or did business at said counting- 


house. 
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The first count is bad for another reason—to-wit, that al- 
though it alleges that the defendant was the owner of the 
steamboat, and that Bell, the captain thereof, accepted the 
bill “for said steamboat and her owners”, yet it does not 
allege or show Ais authority thus to accept and thus to bind 
the defendant. / 

The third count is bad, for the reason, that although it 
alleges that B. W. Bell was the captain and master of said 
steamboat, and agent of the owner or owners and of the de. 
fendant, and that “the said B. W. Bell, as such captain and 
agent”, accepted the bill, “ by writing his name across the 
face of it, thus, ‘B. W. Bell, capt.’; yet it does not allege 
or show his authority to accept any bill for the defendant, or 
to bind the defendant by that or any other acceptance. 

B. W. Bell may have been the agent of the owner of the 
steamboat, and the agent of the defendant, and yet have had 
no authority to accept any bill for the defendant. It was not 
enough to aver that Bell was the agent of the defendant. It 
was incumbent on the plaintiffs to know the extent and nature 
of his authority as agent, or, at all events, to have alleged 
that his agency embraced or authorized the acceptance of the 
bill. His authority to accept the bill must appear otherwise 
than from his acts, before it can be assumed that his acts are 
binding on his principal—Wallace v. The Branch Bank at 
Mobile, 1 Ala. R, 565; Scarborough v. Reynolds, 12 7b. 252, 
and cases therein cited ; Pope v. Nickerson, 3 Story’s R. 465. 

There is nothing in the legal relation between the captain 
and master of the steamboat and its owner, which, of itself, 
conferred upon the captain and master authority to bind the 
defendant as owner, by such an acceptance of a bill as is 
alleged in the third count.—Bowen v. Stoddard, 10 Mete. R. 
375; Pope v. Nickerson, 3 Story’s R. 465. 

If any one of the three counts had been good, there would 
have been no error in overruling the demurrer, which was 
interposed to the complaint as a whole; but as all the counts 
are bad, the court below erred in overruling the demurrer to 
the complaint; and for that error, its judgment is reversed, 
and the cause remanded. 
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CRAYTON vs. JOHNSON. 


[BILL IN EQUITY TO ENJOIN ACTION AT LAW FOR CONTRIBUTION. ] 


1. When equality is equity—When parties stand in eguali jure, with reference to 
liabilities arising ex contractu, equality of burthen becomes equity. 

2. How this equity may be destroyed —But, although parties are equally bound to 
bear the burthen of any loss which may accrue from their joint contract, 
this equality may be destroyed by the act of one party in superinducing 
the loss, or by their subsequent contract. 

Jurisdiction of equity where remedy at law is plain, adequate, and complde—A party 
cannot come into equity to enjoin an action at law for contribution, when 
his bill shows that he has a plain, adequate, and complete remedy at law, 
and he does not ask a discovery. 


} oa 


APPEAL from the Chancery Court of Chambers. 
Heard before the Hon. James B. Cuark. 


Tuts bill was filed by William L. Crayton against Thomas 
D. Johnson, to enjoin an action at law for contribution com- 
menced by said Johnson in the Circuit Court of Chambers, 
under the following state of facts: Crayton; Johnson, John 
Dailey, and James H. Bryan, as partners in the “ Chicka- 
maugee Land Company”, were equally interested in a large 
quantity of lands lying in (what was originally) Cherokee 
county, Georgia. ‘The State of Georgia had established a 
lottery of the Indian lands in said Cherokee county, in which 
each resident citizen was entitled to a ticket ; and it was pro- 
vided that the drawer of a lot should not be entitled to take 
possession of it, if an Indian was residing on it, until after the 
removal cf the Indians by the Government; “ but the sale of 
lots then in possession of Indians was held lawful and bind- 
ing between the parties, under the laws of Georgia, the 
possession of the Indian not being regarded as an adverse 
possession.” Under this lottery, onc Norwood drew a cer- 
tain tract of land, which is particularly described in the bill, 
and which was afterwards (in 1855 or 1834) sold by him to 
said land company, and conveyed by deed, for the benefit of 
the company, either to Crayton individually, or to him and 
Johnson jointly. This tract of land the company sold to one 
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Joseph Cavender, i in . 183 5 or 1836; t the § sale ‘being made by 
said Bryan, who executed to Cavender his individual bond 
for title; and the money realized from the sale was divided 
among the members of the company. “At the time of this 
sale”, as the bill alleges, “ Cavender knew that an Indian was 
in possession of the land, and was also aware of the law which 
prohibited the issuance of a grant from the State until the 
Indian was removed; and he made the purchase with a 
knowledge of these facts.” After the sale to Cavender, John- 
son purchased the interests of said Dailey and Bryan in said 
company, and also purchased Crayton’s interest some time in 
1837 or 1838 ; and by the terms of said purchase, agreed with 
Crayton that he would obtain grants for all the “ ungranted” 
lands which said company had purchased, whether then sold 
or unsold, and gave Crayton his written obligation to that 
effect. On the 17th September, 1838, Crayton and Johnson 
executed their joint deed to Cavender, with covenants of 
warranty of title, for said tract of land previously sold to 
him by said company, and took up said Bryan’s bond for title; 
but the bill does not state whether this was prior or sain: 
quent to Johnson’s purchase of Crayton’s interest in the 
company. 

The bill further states, that the Indians were all removed 
from the State of Georgia about the year 1837, and the In- 
dian who resided on said tract of land conveyed to Cavender 
emigrated before that time; that on 2ist December, 1843, an 
act was passed by the legislature of the State of Georgia, 
“giving the drawers of lots in the lottery until the Ist Octo- 
ber, 1844, to take out their grants, and providing, on their 
failure to do so, that the same should be forfeited to the State”; 
that said Johnson, at any time between the removal of the 
Indian, in 1837, and said Ist October, 1844, niight have pro- 
cured a grant of said land for Cavender, but he wholly failed 
to do so, and in consequence thereof said land reverted to the 
State, and was granted to one William Marten in April, 1845; 
that said Marten instituted an action in the Superior Court 
of Walker county, Georgia, for the recovery of said land 
from the person then in possession, and. recovered a judgment 
for the same in April, 1848 ; that one Benjamin Brock there- 
upon instituted an action against said Johnson, for a breach 
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of the warranty of title contained in said deed to Cavender, 
and recovered a judgment against him, on the 27th August, 
1851, for $1,017, besides costs; that the suit instituted by 
Johnson against complainant, which is now sought to be en- 
joined, is brought to recover the amount of one-half of this 
judgment. 

The chancellor dismissed the bill for want of equity, hold- 
ing that the remedy at law was plain, adequate, and complete; 
and his decree is now assigned for error. 


Waite & Parsons, for the appellant: 

The contract, under which Johnson sues Crayton at law, is 
an implied one, arising out of the fact that he has paid money 
under their joint warranty ; while Crayton’s claim is founded 
on Johnson’s breach of the contract to grant these lands. 
This claim is necessarily an action in damages for a breach 
of that contract, and it is doubtful whether he can make it 
available at law. ‘“ The equitable right to retain must grow 
out of, or be connected with, the case in which the judgments 
is vacated ; but, if the defendant has another cause of action, 
in which he will be entitled to recover as much as he retains, 
he must become the actor in a suit, and have his damages as- 
certained by a judgment.—Dupuy v. Roebuck, 7 Ala. 484. 
It is true, the measure of damages in such action would be 
the amount for which he is now sued at law; and itis equally 
true, that this recovery would be on a contract growing out 
of the very case in which he is sued, and founded on the same 
matter; and where there isa connection between the demands, 
equity allows a sei-oil, under particular circumstances.—Sto- 
ry’s Equity, § 1454. Wherever there is a trust between two 
men, on each side, that makes a mutual credit—Hasum v. 
Cato, 5 B. & Ald. 861. 


JAMES Ei. BELSER, contra, made these points :— 

1. Where there is an unembarrassed remedy at law, equity 
will not interfere.—Caraway v. Wallace, 2 Ala. 542; Barrett 
v. Manning, 18 Vermont, 365; Loftin v. Espy, 4 Yerger, 84. 

2. There is nothing shown in complainant’s bill to give 
equity jurisdiction.—Knotts v. Tarver, 8 Ala. 743; Clark v. 
Clark, 4 Port. 9; Eubank v. Poe, 3 Dana, 143; Talbot v. 
Banks, 2 J. J. Marsh. 550. 
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3. A party cannot come into equity, merely to obtain the 
benefit of a set-off; but if his claim is susceptible of legal 
proof, and such as may be set off, his remedy is at law, and 
not in equity.—Gibbs v. Clagett, 2 Gill & John. 14; Cum- 
mins vy. White, 4 Blackf. 356. 


CHILTON, C. J.—It is an admitted principle of law, that 
where parties stand in e@quali jure, with reference to liabili- 
ties arising ex contractu, equality of burthen becomes equity. 
4 Kent, 390, #91, ed. of 1854. 

In this case, the parties, heing equally bound by the cove- 
nants in their joint deed to Cavender, were equally bound to 
bear the burthen of any loss which might accrue therefrom ; 
but this equality can be destroyed by the act of the party in 
superinducing the loss, or by their mutual contract subse- 
quently entered into. If the goods of a party are necessarily 
thrown overboard in order to save the ship, he has the right 
to have contribution; but if such party occasion the distress 
by boring a hole in the vessel, he is legally the cause of his 
own loss, and must suffer it. In the case at bar, by a written 
contract entered into after the joint conveyance was made to 
Cavender, Johnson undertook to obtain a grant for the land 
which they had so conveyed. ‘The bill shows that this was 
practicable, and his failure to do so resulted either from his 
negligence, or wilful refusal. The failure to obtain the grant, 
which Johnson had bound himself to obtain, is the cause of 
the loss, a portion of which he is seeking to recover from 
Crayton ; and such being the case, he has not even a plausi- 
ble pretext for instituting his action for contribution.—24 
Ala. 285. If the allegations of the bill be true, the complain- 
ant has a clear, adequate, and complete remedy at law ; and 
as he comes into equity for relief, and not for discovery merely, 
the chancellor properly remitted him to his legal defence, by 
dismissing his bill. By an express provision in the Code, 
aside from the rule so generally recognized before its adop- 
tion, the powers and jurisdiction of courts of chancery do 
not extend to cases in-which a plain and adequate remedy is 
provided in the other judicial tribunals.-—$ 602. 

Decree affirmed. 
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SIMMONS vs. WILLIAMS. 


[BILL IN EQUITY TO ENJOIN JUDGMENT AT LAW ON GROUND OF EQUITABLE SET-OFF.] 


ey When distinct cross demands may be set off in equity—The mere existence of 
mutual and independent demands does not authorize the interposition of 
equity to set them off against cach other; but, to warrant the interference 
of equity, there must be circumstances from which it can he inferred that 
one debt was contracted on the faith of the other, or that there was an 
agreement between the parties that the one should be discounted from the 
other, or there must be some other intervening equity which renders the in- 
terposition of that court necessary for the protection of the demand sought 
to be set off. ; 
Demand due to administrator cannot be set off in equity against his individual debt— 
An administrator de bonis non having recovercd a decree, on final settlement. 
against the administrator in chief, the money was collected under execution 
against the surety on the latter’s official bond ; and the deeree having been 
afterwards reversed on error, the surety sued at law to recover the money : 
Held, that the defendant could not enjoin the judgment at law, by alleging 
that he had paid over the money to the distributees of the estate, some of 
whom were insolvent and non-resident ; that he had subsequently recovered 
another decree against the principal administrator, on which execution had 
been issued and returned ‘no property’; and that the surety had been in- 
demnified by his principal. 
3. General prayer authorizes what relief—Under the prayer for general relief, 
when the bill is not filed in a double aspect, no relief can be granted which 
is inconsistent with that specifically prayed for. 


~ 


AppEAL from the Chancery Court of Tallapoosa. 
Heard before the Hon. James B. Ciarx. 


Tus bill was filed by the appellant, James L. Simmons, 
against Thomas R. Williams and William C. Price, and al- 
leged these facts: That, in 1840, said Price, as sheriff of Ben- 
ton county, was duly appointed administrator, with the will 
annexed, of William Burns, deceased, and as such received a 
large amount of property belonging to his estate; that on 
14th January, 1842, on the application of the distributees of 
the estate, said Price was removed from said administration, 
and complainant was duly appointed administrator de bonis 
non of said estate ; that said Price was afterwards cited by 
complainant, to appear before the Orphans’ Court of said 
county and settle his administration on said estate, and on 
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17th January, 1845, a final decree was rendered against him 
by said court, in favor of complainant as his successor, for 
$1,982 69; that an execution was duly issued on this decree, 
on the 22d February, 1845, and was duly returned “no prop- 
erty found”; that executions were then duly issued on said 
decree against said Price and the sureties on his official bond, 
who were said Thomas R. Williams and one Isaac Haynes; 
that under these executions, the amount of said decree, with 
interest, amounting to $2,054 11, was made from a sale of 
property belonging to said Williams, and this sum was received 
by complainant, as administrator of said estate; that in Feb. 
ruary, 1847, compiainant filed his accounts and vouchers for 
a final settlement of his administration on said estate, and on 
the 5th April, 1847, a final settlement thereof was made with 
said court; that pursuant to this decree, complainant paid 
over to the several distributees of said estate, some of whom 
were insolvent, and others non-residents, their respective dis- 
tributive shares of said estate as ascertained by said deeree. 

The bill further alleges, that in November, 1847, without 
any notice thereof having been given to complainant previous 
to his said settlement, said Williams sued out a writ of error 
on the decree which complainant had obtained against said 
Price, and took said cause to the Supreme Court, where, on 
the 11th February, 1848, said decree was reversed, and the 
cause remanded for further proceedings: that on the 28th 
March, 1848, said Williams instituted suit against complain- 
ant for the recovery of the money which had been collected 
under execution against him as aforesaid, and on the 25th 
April, 1853, succeeded in obtaining a judgment against him 
for the sum of $3,554 97, besides costs of suit: that on the 
22d August, 1850, complainant commenced proceedings anew 
in said Orphans’ Court, against said Price, to compel a final 
settlement of his administration on said estate, and on the 
second Monday in November, 1850, obtained another decree 
against him, as administrator of said Burns, for $1,982 69; 
that an execution was duly issued on this deeree, on 16th 
March, 1851, and was duly returned “no property found.” 
The bill alleges, also, that on the trial of said action at law, 
brought by Williams as aforesaid, complainant endeavored to 
make available as a defence the liability of said Williams to 
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him, but the court decided that it was not a good defence at 
law ; that said Williams was indemnified by Price, either in 
whole or in part, as his surety ; that Price is, and has been 
for several years, utterly insolvent; and that Haynes, the 
other surety on his official bond, is dead, and his estate in- 
solvent. 

The prayer of the bill is for an injunction of the judgment 
at law, and for general relief. 

The chancellor dismissed the bill for want of equity, and 
his decree is now assigned for crror. 


Wuite & Parsons, for the appellant 

The general proposition is not denied, that the rule in re- 
gard to set-off is the same in equity as at law, mless there be 
some peculiar circumstance, or natural equily, growing out of 
the condition of the parties or their mutual transactions, 
which would require the interposition of a court of equity,, 
and which a court of law could not regard; also, that equity, 
following the law, will not allow a set-oif ofa joint against a 
separate debt, or of debts accruing in different rights.—Sto- 

y’s Equity, $$ 134, 1437; Cave v. Webb, 22 Ala. 583; 8 2b. 
206. But : ane al circumstances may occur, creating an equity 
which will justify such an interposition; and the facts shown 
in this record present a strong case for its interference. 

The bill alleges, in the first place, that the complainant has 
paid over the money to the several distributees of the estate, 
some of whom are insoive: it, and some non-residents ; and if 
the money is now recovered from «te, he is remitted to his 
action against insolvent persons. ‘This presenis the very state 
of facts, upon which, when this case was last here from the 
court of law, this court declined to express an opinion, but 
left an open question.—22 Ala. 432. 

Again; the reversal of the decree under which the money 
was collected, restored the parties to the same condition in 
which they were before its rendition.—18 Ala. 407. When 
the appellant again collects the money from Williams, the dis- 
tributees will have the right to call him to another final set- 
tlement and distribution ; and having collected the money as 
administrator, he will be estopped from denying that he re- 
ceived it in that character. When he sets up the former 
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distribution, he will be met by the argument, that the reversed 
decree is mere waste paper, and that there is nothing to pro- 
tect them against liability to him for the money paid under it, 
Equity, it is said, delights to prevent a multiplicity of suits, 
and frequently entertains bills for and against parties, be- 
tween whom there exists no connection whatever except a 
community of interest.—2 Ala. 609. 

Is there not something like natural equity in this peculiar 
condition of things, which appeals strongly to the powers of 
a court of equity? ‘Natural equity says, that cross demands 
should compensate each other, by deducting the less sum from 
the greater, and that the difference only is justly due; and if 
there is a connection between the demands, equity acts upon 
it, and allows a set-off under peculiar cireumstances.”—Sto- 
ry’s Equity, § 1454. In this case, there is a clear and well- 
ascertained connection, for the two demands spring out of 
the same estate; and there is certainly no equity in allowing 
the collection of funds from Simmons, which the court would, 
the next minute, order to be refunded to him by the party 
collecting them.—Nelson vy. Dunn, 15 Ala. 516; Leeds v. 
Marine Insurance Co., 6 Wheat. 565. 

The fact that Simmons has paid off the distributees, clearly 
shows his right to retain this money, ex equo et bono.—Dupuy 
v. Roebuek, 7 Ala. 486; Duncan v. Ware, 5 Stew. & P. 119; 
Meredith v. Richardson, 10 Ala. 828; 1 Har. & John. 408. 

The allegation that Williams has been indemnified, either 
wholly or partially, by his principal, who is insolvent, is 
another strong ground for the interposition of equity ; for it 
is well settled, in such case, that the creditor may come into 
equity, to subject the property to the payment of his demand. 
If the creditor may go into equity to reach the specific prop- 
erty, why may he not invoke its aid to show that the surety 
ought not to recover this money, because his principal has 
placed funds in his hands to pay this debt? 


JoHN T. MorGAn, contra, contended, among other things, 
that if Williams was in any way liable to Simmons, the debt 
was not such an one as would form the subject-matter of a set- 
off in equity, because,— 

1. The demand is a purely legal demand, and would intro- 
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duce into a court of equity the subject-matter of a suit at law; 
and the defences of non est factum, release, &e., would come up. 

2. There is no mutuality between the debts; the debt to 
Williams being due from Simmons personally, while that 
owing to Simmons (if any at all) is due him as administrator 
of Burns.—Murray v. Toland, 3 Johns. Ch. 569; Dale v. 
Cook, 4 7b. 11; Gayle v. Luttrell, 1 Y. & Jerv. 180; Lamme 
y. Saunders, 1 Mon. 267. 

3. If the demands were mutual, there would still be no 
equity in favor of Simmons as against Williams, and therefore 
no cause for a resort to chancery.—Cave v. Webb, 22 Ala. 
583; Wathen’s Executor v. Chamberlain, 8 Dana, 164; Stew- 
art & Co. v. Chamberlain, 6 7). 32. . 

¥ 

GOLDTHWAITE, J.—At the common law, where there 
were mutual and disconnected demands, there could be no 
set-off, but each party was compelled to sue; and equity, in 
such cases, followed the law, unless there was a natural equity 
which would authorize the interposition of that court.— 
Story’s Eq., §§$ 1433, 1434. The “natural equity”, which 
would justify the interference of a court of chancery, was held 
to exist in cases of mutual credits—that is, where the one 
debt was contracted on the credit of the other, (Story’s Eq., 
§ 1435); or where some other circumstance, such as insol- 
vency, intervened, which might result in the loss of the debt 
unless it was discounted.—Tuscumbia Railroad Co. v. Rhodes, 
8 Ala. 206. But there is no case that we have found, which 
goes to the length of holding that the mere existence of mutual 
and independent debts would allow them to be set off in equity. 
If that was so, then, as was said by Lord Mansfield, in Green 
v. Farmer, 4 Burr. 2220, “ They would stop the course of the 
law, in all cases where there was a mutual demand.” 

In'the present case, there was no mutual credit; on the con- 
trary, the demands are entirely distinct and independent of 
each other. The one is founded on the bond executed by Wil- 
liams as the surety of Price, and is due to Simmons in his rep- 
resentative character, as the administrator de bonis non of 
Burns ; and the other is an individual liability of Simmons, 
based upon the collection of money on a decree which was 
afterwards reversed. It is true,that the decree on which the 
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money was collected, was rendered in favor of Simmons 
against Price, on the final settlement of his accounts as the 
former administrator of Burns; and the bill alleges that, sub- 
sequently to the payment of this money by Williams, and 
during the pendency of the suit to recover it back, another 
deeree was rendered in favor of Simmons against Price; and 
that the liability of Williams for the payment of this deeree 
was perfected by the issue of an execution, and return of no 
property, against his principal, Price. But, if it be coneeded 
that these proceedings had the effect of rendering Williams 
liable on his bond for the amount of the last decree, we do 
not see that such liability would warrant the interference of 
equity. Toglo this, the demands must be connected in the 
way of mutual eredits—therg must be circumstances from 
which it can be inferred that the one debt was contracted on 
the eredit of the other, or that there was an agreement be- 
tween the parties that the one should be discounted from the 
other, (Jeffs v. Wood, 2 P. Wms. 128; Story’s Eq., § 1485) ; 
or there must be some other intervening equity, which would 
render the interposition of that court necessary for the pro- 
tection of the demand sought to be set off—Tuscumbia Rail- 
road Co. v. Rhodes, supra. 

Roebuck v. Dupuy, 7 Ala. £84, simply asserts, that where 
one pays a judgment, for a debt which he actually owes at 
the time of payment, and which couid be recovered in the ac- 
tion brought, it is, in effect, but the payment of the debt, and 
he could not recover it back if the judgment was reversed ; 
but neither the principle of that case, nor that of Meredith v. 
Richardson, 10 Ala. 828, is applicable to the case at bar, for 
the reason that there was no debt or liability against Williams 
at the time he paid the money on the fifst decree, and the pay- 
ment of it by him, could not, therefore, properly be referred 
to a future contingent demand. In other words, the mere 
fact that Williams afterwards became indebted to Simmons, 
did not authorize the latter to sect off that debt in equity 
against a demand previously existing against him in favor of 


Williams. 

In relation to the other grounds of equity, which have been 
noticed by the appellant, it is only necessary to observe, that 
if he has paid over the money which he wrongfully collected 
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out of Williams, to insolvent distributees, it can confer no 
rights as against the party from whom the amount was col- 
lected. He can reimburse himself out of the decree, on which 
he alleges Williams is responsible. That Williams has been 
indemnified by Price, does not affect the present suit, as its 
object, and the special relief prayed for, is to set off the claim 
of the appellant against the judgment Williams has recov- 
ered against him. The rule is, that under the prayer for 
general relief, when the Lill is not filed in a double aspect, 
no relief can be granted, unless consistent with that specifi- 
cally prayed for.—Thomason y. Smithson,7 Port. 144; Pleas- 
ants v. Glasscock, 1.Sm. & M. Ch. 17; Story’s Eq. Pl., § 42; 
Dan. Ch. Pr. 435. To claim the right of set-off against a 
surety, and to insist that he should give up his indemnity, are 
wholly inconsistent. 

Decree affirmed ; the appellant paying the costs of this 
court. 


Cunton, C. J., and Rice, J., having been of counsel in 
this case before their election to the bench, the cause was 
heard before GoLDTHWAITE, J., alone ; and he being of opin- 
ion that there was no error in the record, no statutory court 


was summoned. 





WATSON vs. HUTTO. 
[MOTION TO QUASH EXECUTION AND ENTER SATISFACTION OF DECREE.] 


1. Conelusiveness of final decree of probate court—A decree of the probate court, 
rendered on the final settlement of an estate, ascertaining and adjudging to 
each distributee his share of the estate, is as final and conclusive as a decree 
in chancery or a judgment at law; and after the expiration of the term at 
which it is rendered, a motion to enter satisfaction, and to quash an execu- 
tion issued on it, upon grounds which go only to matters behind the decree, 
cannot be granted, although such matters may be true in point of fact. 


AppEAL from the Court.of Probate of Henry. 
33 
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THE record in this case shows these facts: On the final 
settlement of the estate of David Watson, by Solomon Hutto 
his administrator, on the 10th August, 1853, a decree was 
rendered in favor of Mrs. Elizabeth Watson, the widow of 
the intestate, for $514 15, as her distributive share of the 
estate ; but as this decree is nowhere set out in the record, 
its terms cannot be stated. On the 10th February, 1854, an 
execution was issued on this decree, against the said admin- 
istrator, and was levied on a slave as his property. The de- 
fendant, in vacation, before the return term of the execution, 
moved the court to quash the execution, and to enter satis- 
faction of the decree, “on the ground that the same has been 
fully paid and satisfied, as per plaintiff’s receipt.” On the 
trial of this motion, the plaintiff therein offered in evidence, 
after proving its execution, a writing under seal, signed by 
Mrs. Elizabeth Watson, and dated January 17, 1852, which 
was in these words :— 

“This is to certify, that I, Elizabeth Watson, wife of David 
Watson, sen., has this day received full and final compensa- 
tion from Solomon Hutto, guardian of the said David Wat- 
son; and further aver, that I will never ask, sue, plead or 
implead any asset from the said Watson’s estate. And I do 
hereby relinquish all right and title to any claim that I may 
have against said estate, unto the said Hutto, &.; and this is 
a full and final receipt from me forever, and shall be consid- 
ered my own voluntary actanddoing. Given under my hand 
and seal”, &c. 

It was proved that the consideration of this instrument was 
$350, which was paid at the time of its execution, part in 
money and part in notes. There was other evidence in rela- 
tion to matters connected with this writing, but it is unneces- 
sary to state them. On all the evidence adduced, which is set 
out in the bill of exceptions, “the court decided the contract 
binding, and sustained the motion to quash the execution.” 
To this ruling of the court, with others, the defendant in the 
motion excepted, and it is here assigned for error. 





James L. PuGu, for the appellant. 
Nat. Harris, contra. 
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RICE, J.—The decree of the probate court, on the final 
settlement of the estate, adjudging to the appellant her dis- 
tributive share, is as conclusive as a decree in chancery, or a 
judgment of a circuit court. Where the defendant in such 
decree, after the expiration of the term at which it was rendered, 
makes a motion to enter satisfaction of it, and to quash the 
execution issued under it, upon grounds which go only to mat- 
ters behind the decree, the motion cannot be granted, although 
such grounds may be true in point of fact.Slatter v. Glover, 
14 Ala. R. 648; Marshal v. Candler, 21 2b. 490; Burt v. 
Hughes, 11 i. 571; Powell v. Washington, 15 2b. 803; Bon- 
durant v. Thompson, 15 2. 202. 

We deem it unnecessary to decide any other question pre- 
sented by the record, as what we have above decided will 
likely put an end to the motion. Tor the error of the court 
below in granting the motion, its decree is reversed, and the 
cause remanded. 





MAY & BELL vs. MILLER & CO. 


[ACTION UNDER CODE AGAINST OWNERS OF STEAMBOAT, ON BILL OF EXCHANGE 
DRAWN BY CAPTAIN, FOR REPAIRS. ] 


1. Bill not admissible under common counts, unless proved —A bill of exchange is not 
admissible evidence under the common counts, unless its execution is 
proved. 

. Variance between instrument declared on and that offered in evidence-—Whatever 
may be the effect of the provisions of the Code, on objection raised to the 
complaint, in dispensing with the necessity for the same technical precision 
which was formerly required in a declaration; yet where the instrument 
offered in evidence varies from that described in the complaint, the vari- 
ance renders it inadmissible. 

. Drawer’s name must be inserted or subscribed.—To hold one liable as the drawer 
of a bill, his name must be either inserted in it or subscribed to it. 


do 


i) 


APPEAL from the City Court of Mobile. 
Tried before the Hon. ALEx. McKInstTRy. 
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TuIs action was brought by J. C. Miller & Co. against 
James 'T’. May and Bushrod W. Bell, and the complaint was 
as follows :— 

“James C. Miller and William Miller, partners under the 
firm of J. C. Miller & Co., claim of James T. May and Bush- 
rod W. Bell the sum of $900, for work and labor performed 
on the steamboat Messenger, and for materials furnished on 
the same, of which boat said defendants were the owners, and 
said work done and materials furnished by plaintiffs at their 
request ; and plaintiffs claim interest thereon from November 
21, 1852. 

“The plaintiffs claim of the defendants, also, the sum of 
$900, on an account stated between the plaintiffs and defend- 
ants on November the 21st, 1852; which sum, and interest 
thereon, are now due, and the property of the plaintiffs. 

“The plaintiffs claim of the defendants, also, the sum of 
$900, due to them by a draft, or bill of exchange, drawn by 
said Bell on behalf of himself and said May, on J. J. Cox, 
Mobile, of which acceptance was refused ; said bill bearing 
date November 21st, 1852, drawn payable at six months after 
date, in favor of the plaintiffs, and protested for non-accept- 
ance on December 20th, 1852; and plaintiffs claim interest 
and damages, pursuant to law, on this bill, which is their 
property.” 

The defendants filed but one plea—to-wit : 

“The defendants state, as a plea to the Ist, 2d, and 3d 
counts of the complaint, that the plaintiffs undertook and 
promised to paint and do the glazing of the steamboat Mes- 
senger in a workmanlike manner, and in all respects similar 
to the same sort of work done by said plaintiffs for and on 
the steamboat Magnolia, and that it was in consideration of 
the said promises that the defendants promised to pay the 
said moneys mentioned in said complaint, and that said plain- 
tiffs did not paint and glaze said steamboat Messenger in ac- 
cordance with their said promises, or perform their said 
promises ; and this the defendants are ready to verify, and 
of this they put themselves on the country.” 

On the trial, the plaintiffs offered in evidence a bill of ex- 
change, with the protest thereof, of which the following is a 


copy : 
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“ Exchange for $900. Louisville, Ky., November 21, 1852. 

“(The drawers and endorsers waive notice of non-accept- 
ance and non-payment of this bill, and protest to be evidence 
of presentment.) 

“ Six months after date of this our first of exchange (second 
of same tenor and date unpaid), pay to the order of J. C. 
Miller & Co., for painting, glazing, &c., nine hundred dol- 
lars, value received, and charge the same to account of 
steamer Messenger and owners. 

“To Capt. J. J. Cox, ; B. W. Bet, Capt.” 
at Mobile, Ala. 

Endorsed on the back “J. C. Miller & Co.” 

“The plaintiffs offered no other testimony, and closed their 
ease. To the reading of said bill of exchange in evidence, 
and the protest thereof, defendants, by their counsel, objected, 
on the ground that it varied materially from that described 
in the complaint, and that neither the bill nor protest so 
offered showed any liability against the defendant May ; and 
asked the court to exclude the same from the jury. But the 
court overruled the objection, and permitted the said bill and 
protest to go to the jury ; and the court instructed the jury, 
that if they believed the evidence, it was sufficient to author- 
ize them to find for the plaintiffs, for the amount of the bill, 
ten per cent. damages, interest, and protest. To all which 
defendants excepted”, and which they now assign for error. 











J. C. BOLLING assigned errors for appellants. 
Gro. N. STEWART, contra, submitted a brief for appellees. 


CHILTON, C. J.—There was no proof of the execution 
of the instrument, and consequently no question is raised as 
to its admissibility under the common counts. It must, there- 
fore, be admissible under the allegations contained in the 
special count, or it was improperly received. 

The counsel for the appellees seems to think, that since the 
Code, tlie same precision is not required in a complaint as 
was formerly necessary in declarations, and that it is suffi- 
cient if reasonable notice be afforded to the defendant of 
what he is called upon to answer; that sinee the defendant 
has the right to demand of the plaintiff the exhibition of the 
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instrument declared on, so as to enable him to make his de- 
fence, the necessity for specific averments to prevent surprise 
does not exist. However this may be upon objection raised 
to the complaint, we are of opinion, nevertheless, that where 
the instrument produced in evidence varies from that de- 
scribed in the complaint, it is inadmissible ; and no inconveni- 
ence can result from adhering to this rule, since ample pro- 
vision is made for amending the complaint, so as to avoid the 
variance. 

The complaint is that Bell made the note declared on, not 
for himself alone, but for and on behalf of himself and May. 
It is described as the bill of Bell and May, that is, in legal’ 
effect. But the bill produced is not the bill of Bell and May. 
The name of the latter nowhere appears on it ; nor is it even 
averred in this count that he was one of the owners of the 
steamboat Messenger, on whose account, without naming 
them, the bill appears to be drawn by Bell as captain. 
It is very clear, we think, that the bill produced is not, 
in legal effect, the one declared on; and it was, therefore, 
improperly admitted. 

Whether the bill is such as would, under any averment, 
authorize a recovery against both Bell and May, the latter 
being prima facie a total stranger to it, and Bell drawing it 
as captain on account of the steamboat Messenger and own- 
ers, is a question not now before us, and consequently we 
leave it undecided. It is clear that the name of the drawer 
must be inserted, or subscribed, to hold him liable-—Smith’s 
Mercantile Law, (ed. of 1854) p. 277; Fenn v. Harrison, 2 
Durn. & East, 177. 

As the court erred in admitting the bill as evidence under 
the averments in the complaint, and in charging that the 
proof, if believed by the jury, authorized them in finding for 
the plaintiffs, the judgment must be reversed, and the cause 
remanded. 
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NORRIS vs. NORRIS. 


[BILL IN EQUITY FOR DIVORCE—MOTION TO DISSOLVE INJUNCTION. ] 


1. Injunction dissolved for want of equity, and bill retained for other relief —Whenever 
' the allegations of the bill are not sufficient to warrant the interference of 
the court by injunction, the injunction may properly be dissolved for want 
of equity, although the bill may be retained for other relief. 

. Allegation of wife’s fear, without stating facts, insufficient to enjoin husband’s removal 
of his property—Where the wife files a bill against her husband for a divorce 
a vinculo, and alleges *‘that she has just cause to fear, and in fact does fear, 
that upon the filing and service of this bill he will remove or dispose of his 
whole property”, but does not state the facts which cause her fears, the al- 
legations are not sufficient to authorize an injunction to prevent the removal 
of the defendant’s property. 


re 


APPEAL from the Chancery Court of Dallas. 
Heard before the Hon. James B. CLARK. 


Tus bill was filed by Mrs. Margaret F. Norris, suing by 
her next friend, James M. Lenoir, against her husband, James 
R. Norris; praying for a divorce a vinculo matrimonii, ali- 
mony out of her husband’s estate, and an injunction to pre- 
vent the removal of his property out of the jurisdiction of the 
court. ‘The prayer for an injunction is predicated on the fol- 
lowing allegation in the bill: “And your oratrix further 
shows, that she has just cause to fear, and in fact does fear, 
that the said James R. Norris, upon the filing and service of 
this bill, the whole of his property being moveable and of 
easy transportation and disposition, will remove or dispose 
of the same, unless restrained from so doing by the order of 
this honorable court.” 

On the filing of this bill, an injunction was awarded by the 
Hon. Nat. Cook; and on the coming in of the answer, the 
defendant moved to dissolve the injunction. . The chancellor, 
on the hearing of this motion, dissolved the injunction for 
“want of equity, but retained the cause for further proceed- 
ings ; and his decree is now assigned for error. 


J. H. CampsBen., for the appellant. 
LapsLeY & ByrD, contra. 
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GOLDTHWAITE, J.—Whenever the facts alleged in the 
bill are not sufficient to warrant the interference of the court 
by injunction, the injunction may properly be dissolved for 
want of equity, so far as it is concerned, although it may be 
necessary to retain the bill with a view to other relief. 
Chesapeake & Ohio Canal Co. vy. Baltimore & Ohio Railroad 
Co., 4 Gill & John. 7. This is the case here. The allega- 
tions of the bill as to the matters which, if proved, would be 
a good cause for a divorce, are not of themselves a sufficient 
ground for an injunction to prevent the defendant from re- 
moving or disposing of his property. We do not say they 
might not be looked at by the court to support other allega- 
tions, which, standing alone, would not be sufficient. In the 
present case, however, the complainant simply alleges that 
she has just cause to fear, and does fear, that on the filing of 
the bill the property of the defendant will be removed ; but 
upon what circumstances this fear is founded, we are entirely 
in the dark. She should have gone further, and alleged the 
facts which gave rise to these fears, in order that the chan- 
cellor might see there was some ground for them; but she 
does not even refer them to the conduct of the defendant, 
which forms the gravamen of her bill. Her fears, for aught 
we know, may be entirely groundless. - [t would, as the chan- 
cellor said, be a grievance, if a man’s property could be tied 
up upon so loose an allegation as this. 

The decree dissolving the injunction must be affirmed, and 
the next friend must pay the costs of the appeal. 








HARRIS ws. BELL Et At. 


[TROVER FOR CONVERSION OF A SLAVE.] 


1. Distinction between positive and negative testimony.—Where one witness swears 
that, in a certain conversation, he heard a party use particular language, 
while another, who was present at the same time, testifies that he did not 
hear it, the law gives more weight to the positive than to the negative testi- 
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mony ; but this principle does not apply, where one witness téstifies that 
the conversation had reference to a particular slave in controversy, while 
the other testifies that it did not relate to her, but to another slave, and each 
swears that he heard and remembers the whole conversation. 





APPEAL from the Circuit Court of Sumter. 
Tried before the Hon. B. W. HUNTINGTON. 


TuHIs action was brought by the appellant, Norfleet T. 
Harris, against John W. Bell and Robert J. Allison, to re- 
cover damages for the conversion of a slave, named Mary, 
who, with her husband, was hired by plaintiff to one Maury, 
for the year 1852. Maury re-hired the slaves to Allison, for 
himself and Bell, and the woman died in Allison’s possession 
before the expiration of the year. It is unnecessary to notice 
the several points presented by the bill of exceptions, since 
the judgment of the court below is here reversed, on account 
of an erroneous charge, which, with the facts on which it was 
predicated, will be readily understood from the opinion. 


Rozsert H. Smuiru, for the appellant. 
JoHN F. VARY, contra. 


RICE, J.—One witness testified, that on a specified occa- 
gion, he heard the plaintiff say, he had told the woman Mary 
(tiie slave in controversy in this suit) to go back to Bell’s, 
and stay there as long as Bell treated her well, and if he mis- 
treated her, to come to him; and that he was certain the con- 
versation applied to the woman. Another witness testified, 
that he was present on the same occasion, and remembered 
the whole conversation ; and that plaintiff said, he had told 
the negro man (who was not in controversy in this suit) to go 
back to Allison’s and stay as long as he was treated well, 
and if misused, to return to him; and that he was certain 
the conversation related to the man, and that no such conver- 
sation took place in reference to the woman. 

In relation to the testimony of these two witnesses, the 
court charged the jury as follows: “ When a witness swears 
affirmatively that he heard a party use certain language in a 
conversation, and another witness, present at the time, swears 
he did not hear it, or ¢haé it was not used, other things being 
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equal, the law gives the more weight to the affirmative testi- 
mony.” 

This charge must be construed in connection with the testi- 
mony, to which alone it could be applied.—Berry v. Hard. 
man, 12 Ala. R. 604. And if, when thus construed, it is er- 
roneous, it is ground of reversal.—Carey vy. Hughes, 17 
Ala. R. 388. 

The principle laid down in the authorities, in relation to 
the superiority of positive testimony to that which is nega- 
tive, has no application to the testimony of the two witnesses 
hereinabove set forth. That principle would be applicable, 
if one had sworn that he heard the plaintiff, in the particular 
conversation, use the language in reference to Mary, and the 
other had sworn merely that he was present, but did not 
hear any language as to Mary.—1 Starkie on Ev. 516, 517. 
But the latter witness, instead of swearing merely that he 
did not hear any such language as to Mary, swears that he 
remembered the whole conversation, and that no such con- 
versation took place in reference to Mary. Although his 
evidence is of a negative nature, yet the authorities show, 
that such evidence, under particular circumstances, may not 
only be equal, but superior, to positive evidence. His evi- 
dence cannot be reconciled with that of the other witness, 
without violence and constraint. And it was an error in the 
court below to give a charge which necessarily induced the 
jury to believe that—“ other things being equal”—“ the faw” 
gave more weight to the testimony of the witness which the 
court called “ affirmative’, than it did to the testimony of the 
other witness, which, although negative in its nature, was 
positive. When the testimony of two witnesses is such as 
above set forth, “the daw” does not give a preference to the 
testimony of either witness, “other things being equal.”—1 
Starkie on Hy. 517, 518. 

There are cases, where the evidence on both sides is pre- 
cisely balanced. In such a case, no conclusion can be at- 
tained. Where the testimony is precisely balanced upon a 
single fact, then it is important to ascertain, whether the bur- 
den of proving that fact is on the plaintiff, or on the defend- 
ant; for the party on whom the burden of proving it rests, 
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must lose the benefit of it, if the testimony in relation to it is 
precisely balanced.—Lindsey v. Perry, 1 Ala. R. 203. 

The other questions presented by the record may not arise 
on another trial, and we shall not now decide them.. For the 
error in the charge above set forth, the judgment is reversed, 
and the cause remanded. 


THOMAS vs. HENDERSON. 


[TRIAL OF THE RIGHT OF PROPERTY IN A SLAVE BETWEEN PLAINTIFF IN EXECUTION 
AND DAUGHTER OF DEFENDANT IN EXECUTION. ] 


1. Endorsement of levy on fi. fa. admissible evidence against claimant.—The sheriff’s 
endorsement on a ji. fu. of his levy is admissible evidence against the claim- 
ant, on a trial of the right of property, for the purpose of showing its levy 
on the slave in controversy. 

. Facts tending to show defendant's adverse possession, at or before levy, admissible evi- 
dence for plaintifi—That the defendant in execution resided on, and claimed 
as his own, the plantation on which the slave in controversy worked; that 
his son, who was controlling the slave avowedly as his overseer, and his 
daughter, who was the claimant, resided on the plantation with him at that 
time ; and that said defendant, while the slave was being thus controlled, 
declared that his son was his oversecr,—are facts tending to prove the de- 
fendant’s possession under claim of ownership, and are admissible evidence 
to show adverse possession. 

. Erroneous admission of evidence cured by instructing jury to disregard it.—TIf ille- 

gal evidence is admitted for a single specified purpose, and the court after- 

wards instructs the jury “that that question is not before them and they 
are not to regard any proof on that subject,’ no injury can possibly result 
from the error. 

General objection to evidence, of which part is legal—A general objection to 

evidence as a whole, when a part of it is legal, may be overruled. 


nh 


eo 
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. Declarations of ownership by one in possession admissible as part of res geste.—The 
declarations of the defendant in execution to the sheriff, when the latter was 
about to levy an execution on another slave as the property of his son— 
“that he might go contented without her, that he would never get a negro 
there on his son’s,account, and that every negro there belonged to himself” 
—when it is shown that the slave in controversy was then in his possession, 
are admissible evidence as part of the res geste, being explanatory of his 
possession. 

6. Waiver of objection to secondary evidence though primary is not produced.—When 
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a party elicits, on cross-examination of a witness, parol evidence of judicial 
proceedings, which constitutes new matter and is directly responsive to the 
interrogatory, and afterwards declines to read the answers to the cross-in- 
terrogatories on the trial, he cannot, when his adversary offers to read them, 
raise the objection that the record was not produced nor its absence ac- 
counted for; and that the evidence thus elicited is also incidentally stated 
by the witness in answer to a direct interrogatory, does not affect the prin- 
ciple. 


APPEAL from the Circuit Court of Benton. 
Tried before the Hon. Jonn E. Moore. 


TRIAL OF THE RIGHT OF PROPERTY in a slave named Jim, 
between Thomas Henderson, plaintiff in execution, and Mary 
Thomas, daughter of Athanasius Thomas, the defendant in 
execution, as claimant. The plaintiff’s judgement was for 
$432, besides costs, and was rendered on the Ist November, 
1847, in the Circuit Court of Benton county; and the exe- 
cution was issued on the 17th November, and levied on the 
6th December, 1847. The trial was had at the October term, 
1854. Numerous exceptions were reserved to the rulings of 
the primary court during the progress of the trial, but it is 
only necessary to state those which are decided by this court. 

The plaintiff offered his execution in evidence, and proved 
the handwriting of the sheriff who made the levy under it; 
and then offered to read the sheriff’s endorsement on the 
execution of his levy, “as evidence that the negro Jim in con- 
troversy had been levied upon under said execution.” The 
claimant objected to this, * because said endorsement was res 
inter alios, and was not evidence against the claimant in this 
action ; but the court admitted it for the purpose of showing 
a levy on said slave, but for no other purpose, and the claim- 
ant excepted.” 

“The plaintiif introduced a witness, who stated that, in 
1844, Athanasius Thomas, the defendant in execution, and 
the claimant, who was his daughter, and James Thomas, her 
brother, lived together in the same house, and upon the same 
plantation, which was claimed and controlied by said Atha. 
Thomas; that the negro in controversy, with others, worked 
upon the said plantation ; and that said James Thomas, du- 
ring that year, openly controlled the said negro, with the 
others, as the overseer of said Atha. On being asked by the 
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claimant how he knew this fact, he said, that he knew it by 
seeing him managing and controlling said negroes, and by 
hearing said Atha. and James both say, at the time, that he 
was (acting) as the overseer of said Atha. The claimant then 
moved the court to exclude said evidence from the jury; and 
thereupon the plaintiff stated, that he expected to show an 
adverse possession of the slave in controversy by said Atha. 
Thomas, under a claim of title, within the knowledge of the 
claimant, for a length of time sufficient to render said slave 
liable for his debts; and that he offered this proof as a cir- 
cumstance to show such adverse claim and possession, and 
that the same was within the claimant’s knowledge. And 
plaintiff having introduced proof tending to show a possess- 
ion and claim of said slave by said Atha. Thomas, hostile and 
notorious, the court admitted said evidence in that connec- 
tion, and for that purpose, but for no other; and the claimant 
excepted to itsadmission.” The bill of exceptions afterwards 
states, that “ When the court came to charge the jury, they 
were told that the plaintiff had failed to make out any ad- 
verse possession, and that that question was therefore not 
before them, and they were not to regard any proof on this 
subject.” 

The plaintiff offered in evidence the deposition of one Dar- 
ling Allen, taken on interrogatories and cross-interrogato- 
ries. In answer to the tenth direct interrogatory, this wit- 
ness stated, among other things, that he knew said Atha. 
Thomas and his family previous to their removal from Fair- 
field district, South Carolina, which took place some time in 
the early part of the year 1842; that the boy Jim was once 
levied on by the sheriff of Fairfield, under an execution against 
Atha. Thomas, and was taken to the court-house; that this 
occurred some time in 1841; “that in the same year, the 
sheriff came to said Thomas, witness being present, with a ji. 
fa. against James Thomas; that the sheriff wanted to levy 
on Jenny, as the property of James; and that the old man 
told him, ‘he might go contented without her, that he never would 
get a negro there on James’ account, and that every negro there 
belonged to him’ (said Atha.), or words to that effect.” The 
claimant objected to so much of this answer “as related to 
what Atha. Thomas said”, as being irrelevant and illegal ; 
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but the court admitted it, as being explanatory of the defend- 
ant’s possession of the slave Jim, and the claimant excepted. 

One of the cross-interrogatories propounded to this witness 
was in these words: “State, also, if said Atha. Thomas had 
not been notoriously insolvent for many years before he re- 
moved from South Carolina to this State; also, if Atha. Thomas, 
at any time, was under arrest for debt ; and if so, and if more 
than once, state the first date at which he was so under ar- 
rest, and the manner of his discharge, if you know it.” The 
witness answered the interrogatory as follows: “ Witness 
never knew that Atha. was insolvent; he was once, and only 
once that witness knows, under arrest for debt; witness 
thinks it was at the suit of one Thomas Carson; that Atha. 
was ca-saed, and gave Mr. Thomas Henderson as his security, 
and afterwards Mr. Henderson had the debt to pay; this was, 
perhaps, five or six'months before Atha. Thomas left.” The 
claimant having declined to read the answers of this witness 
to his cross-interrogatories, the same were read in evidence 
by the plaintiff. The claimant objected to so much of the 
above answer, “as stated that Atha. Thomas was ca-saed, 
and gave Thomas Henderson as his security, who afterwards 
had the debt to pay, as being illegal and incompetent evi- 
dence. The plaintiff then stated to the court, that he would 
show that the debt so paid as the surety of said Thomas was 
the foundation of the judgment on which the execution in this 
case issued, and that he offered the evidence in that connec- 
tion to show the existence of this debt before the sale to the 
claimant; and in that point of view, and upon that statement, 
the court admitted the evidence, and the claimant excepted. 
The plaintiff afterwards introduced proof, tending to show 
that the debt, upon which the judgment in this case is founded, 
did originate in said transaction.” 

These rulings of the court, with others which will be readily 
understood from the opinion, are now assigned for error. 


ALEX. WHITE and G. C. Wuat ey, for the appellant : 

The sheriff’s endorsement of his levy on the execution 
against Athanasius Thomas ought not to have been admitted 
in evidence against the claimant in this suit, who was neither 
a party nor a privy to it. That it was offered to prove only 
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one fact, does not avoid the difficulty. That fact was extrin- 
sic of the record—namely, “as evidence that the negro in 
controversy had been levied on under said execution”; or, in 
other words, for the purpose of identifying the slave in con- 
troversy with the one levied on, and thus proving a fact out- 
side of the record in order to make legal the proof of a levy, 
which otherwise is incompetent. The recitals, admitting the 
execution to be a part of the record, are not evidence.— 
Snodgrass v. Decatur Bank, 25 Ala. 161. 

The declarations of James Thomas were clearly improper 
evidence, nor was the error in admitting them cured by the 
instructions afterwards given to the jury. The court should 
have told the jury, that these declarations were excluded 
from their consideration for every purpose whatever. It can- 
not be presumed that the jury understood the meaning of the 
technical term ‘adverse possession’, about which the courts 
can scarcely agree. ‘The evidence was well calculated to mis- 
lead the jury, and the most explicit charge would scarcely 
have effaced its impression from their mind.—Florey v. Florey, 
24 Ala. 246; Carlisle v. Hunley, 15 <b. 623. 

The declarations of Athanasius Thomas, as sworn to by the 
witness Allen in answer to the tenth interrogatory, were ir- 
relevant. They related entirely to another slave, and.it is 
not shown that the slave here in controversy was even men- 
tioned at the time. 

The answer of the witness Crosby to the eighth interroga- 
tory, was illegal evidence, and ought to have been excluded 
on motion. Where written evidence exists of the fact sought 
to be proved, it must be produced, or its loss accounted for, 
before resort can be had to secondary evidence.—McDade v. 
Mead, 18 Ala. 219; Smith v. Armstead, 7 2. 702; Smelser 
v. Drane, 19 ib. 245; Ware v. Robinson, 18 7b. 105; Boone v. 
Dyke, 3 Mon. 529; Cope v. Arberry, 2 J. J. Mar. 296; Rex 
v. Inhabitants of Padstow, 4 Barn. & Ad. 208; Roberts v. 
Tennell, 3 Mon. 247; Jenner v. Joliffe, 6 Johns. 9; Hasbrouck 
v. Baker, 10 7b. 248; Cowen & Hill’s Notes to Phillips’ Evi- 
dence, vol. 2, pt. 1, p. 541; i. pt. 2, p. 285; 2 Ad. & El. 35. 


JAMES B. MARTIN, contra, made these points :— 
1. The sheriff’s return on the plaintiff’s execution, show- 
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ing the levy on the slave in controversy, was read in evidence, 
for the sole purpose of proving the levy, and was confined to 
that purpose by the court. That it was admissible for that 
purpose, see Henderson y. Branch Bank at Montgomery, 11 
Ala. 855; Lanier v. Branch Bank at Montgomery, 18 2. 625; 
Garrett v. Rhea, 9 ib. 134. 

2. The evidence showing the possession of Athanasius 
Thomas, was held competent in another branch of this same 
case.—Degrafienreid v. Thomas, 17 Alae 602. The legality 
of the latter portion of the statement of the witness, is an 
immaterial question, since the objection was general.—Melton 
y. Troutman, 15 Ala. 535; Hatchett v. Gibson, 76. 587; same 
parties, 247). 201; Newton vy. Jackson, 23 2). 335. But, even 
if the whole of this evidence was illegal, the error in admit- 
ting it was cured by its subsequent withdrawal from the jury 
under the charge of the court. If language more direct, pos- 
itive and expressive could have been used to exclude it from 
the jury, the claimant ought to have suggested it at the time. 
Florey v. Florey, 24 Ala. 241; The State v. Givens, 5 2. 747; 
Degraffenreid v. Thomas, 14 7d. 681. 

3. The objection to that portion of Crosby’s deposition to 
which exception was reserved, cannot be sustained ; because, 
in the first place, it is in reply to a cross-interrogatory, which 
called directly and particularly for it—Stewart v. Hood, 10 
Ala. 600; Olds v. Powell, 7 2. 652; Rogers v. Wilson, Mi- 
nor’s R. 407. This was not a cross-examination upon any 
matter called for by the plaintiff, but an independent question 
by which the defendant sought to elicit evidence beneficial to 
himself; and his experiment having failed, he now asks that 
the testimony may not be received against him. But the evi- 
dence itself is not obnoxious to the objection urged against 
it. There was no attempt to prove the contents of the ca. sa. 
or judgment, but simply the fact that an arrest had been 
made; and this fact it was competent to prove by parol.— 
Smith v. Armstead, 7 Ala. 702: Southwick v. Hayden, 7 
Cowen’s R. 334; Heckert v. Haine, 6 Binn. 16; Wishart v. 
Downey, 15 Serg. & R. 77; 5 Day’s (Conn.) R. 298; 11 Sm. 
& Mar. 9; Andrews & Bro. vy. Jones, 10 Ala. 461; Hogan & 
Co. v. Reynolds, 8 7d. 60. 
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“CHILTON, C.J.—1. The cases of G arrett v. Rhea, 9 Ala. 
R. 1384, Seno. vy. The Branch Bank at Montgomery, 11 
ib. 855, and Lanier v. The Branch Bank at Montgomery, 18 ib. 
625, show that oe court committed no crror in permitting the 
endorsement by the sheriff of a levy upon the property in 
question to be read to the jury. This Teturn is a part of the 
record, and the claimant estops herself from saying there is 
no levy, by putting in her claim, giving bond, &c.—-Hender- 
son vy. Br. Bk. Montgomery, supra. 

2. There can be no doubt of the right of the plaintiff in the 
execution to show that the property levied upon, either before 
or at the time of the levy, was in the possession of the de 
fendant in the execution, possession being prima facie evidence 
of title. The facts, that Atha. Thomas, the defendant in the 
execution, resided on and claimed as his own the plantation 
on which the slave in controversy worked,—that the claim- 
ant, who was his daughter, and James, who was controlling 
the slave avowedly as the overseer of his father, resided on 
said plantation with him, and that the father while the slave 
was being thus controlled, declared that James was his over- 
seer,—all tended to establish the possession of the father un- 
der claim of ownership, and were ae admissible as evi- 
dence to show an adverse possession. For this purpose alone 
this proof was distinctly allowed by the court; and the proof 
failing to show a possession fer such a length of time as could 
ripen into a title, the court instructed the jury, “that the 
plaintiif had failed to make out any adverse possession, and 
that that question was therefore pe befor "e them, and they 
were not to regard any proof on this subject.” 

3. We cannot pereeive how the jury could have been mis- 
led by the proof, even if it be conceded to be improper. The 
court expressly limited its admission to one plainly defined 
purpose, and afterwards told the jury they should disregard 
it as respects that purpose, inasmuch as there was a failure of 
suppletory proof to establish such adverse possession.—15 
Ala. R. 623. Assuming that the jury were men of ordinary 
sense and apprehension, no injury could possibly have re- 
sulted from such proof.—llorey’s Ex’rs v. Florey, 24 Ala. R. 
241; 17 2b. 681-688. 

4, But if James Thomas’ declarations were improper, yet a 
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portion of the proof was clearly competent, and the objec ction 
was general, going toitas a whole. It might therefore, for 
this reason, have been properly overruled.—15 Ala. R. 535; 
23 ib. 335. 

5. What Athanasius Thomas said to the sheriff, when he 
was about to levy an execution upon the slave Jenny, as the 
property of James T! to-wit, “that he might go con- 
tented without her,—that he never would get a negro there 
on James’ account—that every negro there belonged to him, 
the said Athanasius Thomas,” the slave in controversy being 
then in his possession,—was compctent as explanatory of his 
possession, and properly admiticd by the court as part of the 





res gest@. 

6. Neither was there any error in permitting the plaintiff 
to read the answer of Allen to the cross-interrogatory of the 
claimant, respecting the arrest of Athanasius Thomas under a 
capias ad satisfaciendum. The answer is responsive to the in- 
terrogatory, which elicits this new matter, and which, as it 
was connected with the consideration of the demand for the 
satisfaction of which this slave was sought to be condemned, 
was not irrelevant. The claimant, having examined the wit- 
ness as to the arrest upon the ca. sa., without requiring the 
production of the writ, cannot object, when the other side 
elects to read the proof so brought out upon his cross-exam- 
ination, that the writ was not produced. The law does not 
allow a party thus to experiment,—to ascertain by actual ex- 
amination what a witness will swear, and then admit or 
exclude the answers at his election.—Stewart v. Hood, 10 
Ala. R. 607. 

7. The 8th interrogatory requires the witness Crosby to 
state the extent of Athanasius Thomas’ indebtedness before 
he left South Carolina, and how long it had continued ; and 
to state any facts the witness might know going to show his 
solvency or insolvency, and what general rumor in the neigh- 
borhood in which said Thomas then resided, said respecting 
his solvency, &c. The cross-interrogatory of claimant asks 
the said witness to state “If, at any time, Athanasius Thomas 
was under arrest for debt. If so, and if more than once, that 
he state the first date at which he was so under arrest, and 
the manner of his discharge from arrest ; and if, at the time 
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he was under arrest in 1835 or 1836, the boy Jim was not in 

the possession of William and Mary Thomas,” &e. The wit- 
ness speaks of the arrest of A. Thomas sllelis a ca. sa. in his 
answer to the 8th nterrege tory, and when he comes to answer 
the cross-interrogatory, he says, “ A. Thomas was notoriously 
insolvent. He was under arrest on the ca. sa. before alluded 
to. This was five or six months before they went away. 
Can’t say whether he was ever arrested in 1835 or 1836.” 

The bill of exeeptions presents the objection arising upon 
this examination as follows: “ Claimant nee to so much 
of the Sth interrogatory as is as follows—‘ after judg ment he 
was ca-sced, and took the prison bounds, giving Thomas 
Henderson as his security. Henderson afterwards had the 
debt to pay, in consequence of Thomas going away’; the 
ground of the objection being that said proof was incompe- 
tent and illegal. No record evidence of a judgment, ca. sa., 
or of said Thomas’ having been placed in the prison bounds, 
was produced.” ‘The court admitted the proof as evidence of 
the consideration of the demand of the plaintiff in the execu- 
tion; the evidence showing that the present execution was 
for a debt which Henderson had paid for said Thomas, under 
the above circumstances. 

It is not necessary for us to decide whether the proof would 
have been illegal, as secondary evidence, had the interroga- 
tory in chief called for it directly. Even conceding that it 
is secondary evidence, and falls under the rule that the better 
primary evidence must be adduced, or its absence accounted 
for, before it could be received, if no objection for this cause 
had been taken to the interrogatory, it would, perhaps, have 
been considered as waived. 'The point of waiver is presented 
in a much stronger aspect against the claimant by the facts 
before us. Here, the leading cxamination makes no inquiry 
for the ca. sa. or arrest under it. The claimant examines as 
to this, which is original matter, by cross-interrogatories ; 
and the answer objected to is directly responsive to such cross- 
examination, while it is incidentally stated as a response to 
the 8th interrogatory in chief. Under these circumstances, 
we think the claimant cannot raise the objection at the trial, 
that the judgment and ce. sa., with the proceedings thereon 
of record, were not produced. 
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Had the direct examination called for this proof, and the 
cross-examination been limited to it, its exclusion upon the 
direct examination would have entitled the claimant to have 
it also excluded upon the cross-examination.—Olds v. Powell, 
7 Ala. R. 652. But in this case the claimant’s inquiry calls 
for it as original matter ; and it is proper to refer the testi- 
mony to his specific interrogatory, rather than as elicited by 
the direct examination, which does not call for it, and in re- 
sponse to which it was, as we have said, incidentally detailed 
by the witness. 

We are unable to perceive any crror-in the record, and the 
judgment must be affirmed. 





FRIEND vs. OLIVER. 


[ACTION UNDER CODE FOR SPECIFIC RECOVERY OF BALES OF COTTON. ] 


1. Execution of power of appointment—A bequest by will to the separate use of 
a married daughter, by a widow having a life estate with a power of ap- 
pointment in favor of her children, is a good execution of the power. 

2. Code (§ 2131) inapplicable to separate estates created by will—Section 2131 of the 
Code, which requires the wife tosue alone when the suit relates to her sepa- 
rate estate, does not apply to scparate estates created by will before the 
adoption of the Code. 

3. When husband must sue alone for wife's separate estate—Where a separate estate 
in a married woman was created by will before the adoption of the Code, 
and no trustee was appointed, the legal title passed to the husband, and he 
alone had the right to sue for the recovery of the property. 

4. Amendment of complaint—When the wife improperly sues in her own name 
for the recovery of her separate property, the complaint cannot be amended 
by striking out her name and inserting that of her husband. 


AppEAL from the Circuit Court of Greene. 
Tried before the Hon. Epmunp W. Pervvs. 


THis action was brought by the appellant, Mrs. Anne V. 
Friend, the wife of John G. Friend, against William C. Oli- 
ver, for the recovery of fifty-eight bales of cotton and three 
thousand pounds of seed cotton, which the defendant, as sher- 
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iff of said county, had taken under sundry executions against 
said John G. Friend. The trial was had on issues joined on 
the pleas of the general issue and justification under legal 
process. 

The evidence set out in the bill of exceptions shows that 
the plaintiff is the daughter of Judge Henry Minor, who died 
in 1838, after having made and published his last will and 
testament in writing, which was duly admitted to probate 
after his death, and which contained these provisions :— 

“T give all my property, real and personal, to my beloved 
wife, Frances T’. Minor, during her life or widowhood, in or- 
der to provide as she may think best for the support of her- 
self and our children. I give her full power to sell and con- 
vey all or any part of the property, real and personal, in 
order to pay my debts, support and cducate our children, or 
provide a residence for herself at any place she may prefcr to 
this. I authorize my wife to give and to divide among our 
children the property I may Icave, or the proceeds therco:, in 
such portions as she shall think just and expedient. She will 
hardly marry again; if she should, it is my will, that she 
have a child’s part of my estate, estimating the whoie value 
of all that there may be; and I request that, before such 
second marriage, she will divide the remainder of the property 
among our children, in such way as she may think equitable, 
or convey the children’s share to some friend, on whom she 
can rely, in trust for their benefit according to the provis- 
ions of this my will.” 

Mrs. Minor qualified as executrix of her husband, and acted 
as such until her death, which occurred in 1846; having never 
married a second time. By her Jast will and testament, which 
was duly admitted to probate aficr her death, she directed an 
equal division of her property among her children living at 
her death, and gave the shares to be allotted to her daughters 
“to their sole and separate use, free from the control of their 
husbands.” <A distribution of her estate was made in 1849, 
by order of the Orphans’ Court, under which certain slaves, 
who had passed to her under her husband’s will, were allotted 
to the plaintiff, who had intermarried with said John G. 
Friend during the lifetime of her father. These slaves went 
into the possession of the plaintiff and her husband in De- 
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cember, 1849, and were worked separately from her husband’s 
slaves during the years 1850, i851, and 1852. The cotton 
sued for in this action was raised, in 1853, by the joint labor 
of these slaves and others belonging to, Johan G. Friend, who 
was shown to have been insolvent at the time. 

The court charged the jury, in substance, that the plaintiff 
was not entitled to recover in this action, if the cotton sued 
for was raised by the joint labor of slaves belonging to John 
G. Friend and those belonging to his wife, and Friend was 
insolvent at the time; and to this charge the plaintiff ex- 
cepted. In consequence of this charge, with other rulings of 
the court, the plaintiff was compelled to take a nonsuit, which 
she now moves to set aside. 

. Wu. M. Brooks, for the appellant. 

Wm. P. Wess and P. Haminron, contra. 

GOLDTHW AITH, J.—The plainti® below bases her right 
to recover the cotton sued for, as being the product of slaves 
in which she had a separate estate; and this estate was cre- 
ated, either by the will of Henry Minor, or by the will of 
Mrs. Minor. In this aspect, it is entirely immaterial whether 
Mrs. Minor took an absolute interest under the will of her 
husband, or whether she took a life estate with a power of 
appointment in favor of the children. If she took the first, 
she had the right to bequeath the slaves to the separate use 
of the legatee ; and if the last, the power was properly exe- 
cuted by will (Sugden on Powers, 217), and the giving to the 
separate use of the married daughters, was a more strict exe- 
cution of the will of the donor.—Sugden on Powers, 514, 515. 

The difficulty, however, in the present case, is, that the wife 
cannot, at the common law, sue aloue, and the section of the 
Code (§ 2131) which authorizes her to bring the action in her 
own name, does not apply to a case of this character.—Gerald 
v. McKenzie, at the present term. 

There being no trustee, the legai title passed to the hus- 
band (Gerald v. Mclenzic, supra), and he alone would have 
the right to sue (Land v. Gibson, at the present term) ; and 
this being the case, the complaint could not be amended, by 
striking out the name of the wife, and inserting that of the 
husband.—Leaird v. Moore, at the present term. 
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As, therefore, the action was improperly brought by the 
wife, who had no legal right of action whatever, and could 
not recover under any circumstances in the present action, 
the errors of the court, if there was error, cannot be regarded 
as prejudicial to the plaintiff. 

Judgment affirmed. 





ALABAMA & TENNESSEE RIVERS RAILROAD CO. 
vs. BURKE. 


[ACTION UNDER CODE TO RECOVER DAMAGES FOR LOSS OF SLAVE.] 
‘ 

1. Liability of hirer of slave for negligence—Theo hirer of a slave is responsible 
only for the omission of that cave and diligence which the generality of 
mankind use and exercise in relation to their own slaves under similar cir- 
cumstances; and if he re-hires the slave to another, his own contract of 
hiring being general in its terms, he is equaily responsible for the same de- 
gree of negligence on the part cf his bailee. 

. Failure to call in physician not necessarily negligence—The law does not make it 
the duty of the hirer, under a contract general in its terms, to call in a phy- 
sician on every occasion when the slave is sick and he does not know what 
is the matter with him; nor does it pronounce him guilty of neglect, merely 


bo 


beeanse he does not, under such circumstances, call in a physician. 

3. Act tending to show negligence may Le proved io have been done under advice of physi- 
cian-—Where the plaintiff introduces evidence of an act tending to show 
negligence in the treatment of ihe slave—e. g., his removal by railroad, 

fondant has the right to prove that he eeted under the 





while sick—the 
advice of & physician. 


Wher sub-hircr is competent witness jor his baiior —if the complaint is so framed 





as to authovze a recovery only fer the negligence of tue defendant himself, 
@ person vo Whom he re-hired tie slave during the term, and in whose pos- 
session iu2 slave died, is a competent witness for lim 5 alder, if the complaint 


ee a eee ‘Nasten a pananvory fay the naalicanen of the witneaa 
would also aunbaorize a recovery for tie Negugenece OF we Witness, 


AppwaL from the Cireuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 

: , 7 ¢ 
Tis action was brought by John M. burke against the ap- 


pellant, and the complaint was in these words :— 
“The plaintiff claims of the defendant $1,500, damages for 
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the price or value of a negro man slave, named Allen, which 
said slave was hired by the plaintiff to the defendant, on the 
first day of January, 1852, at tlic special instance and request 
of the defendant, to work on said railroad as a laborer ; but 
the said defendant removed said slave from work on said 
road, and hired him to work with a mill company, being other 
and different employment from that for which he was hired by the 
plaintiff to the defendant; and thereby, then and there, the said 
slave became aud was sick, sore, and maimed, and was then 
and there neglected, and not attended to by the said defend- 
ant, having him in charge; and in consequence of such sick- 
ness and neglect, he, the said slave Allen, afterwards, to-wit, 
on the 25th day of December, 1852, then and there died ; to 
the plaintiff’s damage $1,500,” &e. 

After the argument of the cause had been commenced, the 
court allowed the plaintiff, on motion, to amend his complaint 
by striking out the words above italicized ; and to this the 
defendant excepted. 

On the trial, the plaintiff offered in evidence the written 
contract between himself and the defendant, for the hire of 
the slave Allen, during the year 1852, at the price of $200. 
By the terms of this contract, the railroad company promised 
to clothe the slave, and it was agreed that a deduction should 
be made for any loss of time caused by his running away ; 
but no stipulation was made concerning the business in which 
he was to be employed. It appeared in evidence, from testi- 
mony adduced by the plaintiff, that the slave was employed 
as an ox-driver during the first part of the year, in hauling 
aly 


saw-logs to the defendant’s steam-mill near Selma; that in 


June the mill was moved higher up on the railroad; into the 
county of Perry, and there put under the control of tne “ Bibb 
County | Steam-mill Company”, an incorporated company, to 
whom the slave was re- hired for the remainder of the year; 
that the slave Ailen was still employed as an ox-driver, so 
long as he was abie to work ; that in the latter part of No- 
vember he became sick, and was sent down on the railroad to 
Selma; that the night on which he was sent down was cold, 
damp, and inclement; that onc Marlow, in Selma, who had 
been requested by the plaintiff to pay attention to his negroes 
hired on the railroad, removed him that night to his own 
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house, and called in a physician on the next morning, who 
pronounced his disease dropsy of the chest; and that the 
slave died within forty hours afterwards. 

Evidence was offered by both parties, showing the condi- 
tion of the shanties in which the railroad hands were lodged, 
the manner in which they were fed and clothed, and the opin- 
ions of different physicians as to the symptoms, treatment, 
&e., of the slave Allen; but as none of these matters enter 
into the opinion of the court, it is unnecessary to take further 
notice of them. The defendant offered Dr. Fair as a witness, 
and proposed to prove by him “that the manager of said 
steam-mill company, and the person who had control of Allen, 
(who was ruled by the court to be incompetent to testify in 
this case,) consulted with witness, as a physician, to procure 
his advice as to the propricty of sending Allen to Selma for 
inedical treatment ; and that, on this consultation, witness 
advised that Allen should be sent to Selma, as he was. It 
appeared that the physician did not see Allen, but that his 
condition, as understood by said manager, was described to 
the witness. The plaintiff objected to this testimony, and the 
court sustained his objection; to which the defendant ex- 
cepted.” 

The defendant offered one Houston as a witness, who was 
proved to be a member of said steam-mill company ; but the 
court sustained an objection to his competency on that ground, 
and the defendant excepted. 

The defendant asked the following charges to the jury :— 

“1. Ifthe jury believe from the evidence, that those who 
had the charge and control of the slave Allen, used and exer- 
cised that degree of carc and attention, which the generality of 
men use in relation to their own slaves, under similar circum- 
stances, the defendant is not chargeable with neglect of said 
slave. This charge the court refused, and the defendant ex- 
cepted. 

“9. If the jury believe from the evidence that the slave 
Allen had a latent chronic disease, which was on him at the 
time of the hiring, and continued down to his death, the de- 
fendant was not bound to use more than ordinary diligence 
in the discovery and treatment of the disease ; and if it re- 
quired skill to ascertain and detect the discase, beyond that 
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which is common to men of ordinary knowledge,—then, not 
employing a physician is not evidence of negligence. The 
court refused this charge alone, but gave it with this qualifi- 
cation: ‘That if the slave was manifestly sick, and the de- 
fendant did not know what was the matter with him, it was 
the duty of the defendant to call a physician, and not to do so 
was neglect.’ To the refusal to give this charge as asked, 
and to the qualification given, the defendant excepted. 

“3. The jury must be satisfied from the evidence, not only 
that there was negligence on the part of the defendant, or of 
those having charge of the slave, but that the death of the 
slave was the result of that negligence, before the defendant 
could be made liable for his death. This charge the court re- 
fused to give alone, but gave it with this qualification : ‘That 
if the negligence related to the disease of which the slave 
died, then it would be culpable, and the defendant would be 
chargeable with it.’ To the refusal to give this charge as 
asked, and to the qualification given, the defendant excepted.” 

All these rulings of the court are now assigned for error. 


o 


ray 


Lapstey & Byrp, and Joun T. Morcan, for appellant: 

1, The evidence of Dr. Fair ought not to have been ex- 
cluded. As the act of sending the slave by railroad to Selma 
was relied on by the plaintiff below to show neglect, it was 
certainly competent for the defendant to show that he acted 
on the advice of a physician, in order to rebut the idea that 
it was carelessly and unadvisedly done. 

2. The court erred in sustaining the objection to the compe- 
tency of the witness Houston. ‘The rule which exeludes a 
servant from testifying to discharge lis inaster from liability 
for his negligence, does not apply to this case, for, if the ae- 
tion is founded on the idea that the steam-mili company was 


the servant of the railroad company, the facts would not au- 
thorize a recovery.—Cook & Scott v. Parham, 24 Ala. 21; 
Walker y. Bolling, 22 7. 204. The steam-mill company was 
the agent of the railroad company to control the slave; and 
this being the ease, the members of the former company 
were competent witnesses for the latter, for the reason which 
makes all agents competent witnesses—io-wit, from the ne- 
cessity of the case.—Bean y. Pearsall, 12 Ala. 592. Bat if 
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the steam-mill company was neither the servant nor the agent 
of the railroad company, still the members of the former com- 
pany wotld be competent witnesses for the latter, in such a 
case as this, because there is no such privity between them, 
either in law or by contract, as would make the judgment, 
whether in favor of or against one of thein, evidence for or 
against the other.—Crutchfield’s Heirs v. Hudson, 23 Ala. 
393; Jones v. Park, 1 Stew. 419; Poe v. Dorrah, 20 Ala. 288 
In any point of view, the witness is competent; his liability 
to the railroad company being counterbalanced by his liabil- 
ity to the plaintiff for the same act of negligence. | 

3. The court erred in refusing the first charge asked by 
the defendant below, which asserts the clear and just principle, 
that if those “ who had charge and control of the slave, used 
and exercised that degree of care and attention which the 
generality of men use in relation to their own slaves under 
similar circumstances”, the defendant would not be chargeable 
with neglect.—Story on Bailments, § 399; Jones on Bail- 
ments, 88; Batson v. Donovan, 4 Barn. & Ald. 21; Reeves 
vy. Constitution, Gilpin’s R. 579-85; Salter y. Hurst, 5 Miller’s 
(La.) R. 79; 2 Brod. & Bing. 359; 2 Kent’s Com. 586. 

4, The court: erred, also, in refusing the second charge 
asked, and in the qualification given. <A slave might be man- 
ifestly sick, and yet the hirer (or owner) act perfectly right 
in not sending for a physician, although he might not know 
“ nature of the disease. 

. The court erred, also, in refusing to give the third charge 
ie and in the qualification given. To render the defend- 
ant liable for the death of the slave, the death must have been 
caused by his neglect.—2 Kent, 587; Runyan v. Caldwell, 7 
Humph. 135; Mims v. Mitchell, 1 Texas R. 448. 

Wa. M. Murpny and J. H. CAMPBELL, contra: 

1. The testimony of Dr. Fair was properly excluded ; Ist, 
because it would be enabling the defendant to make testimony 
for itself, through its agents or servanis; and, 2dly, because 
it would be but the adoption by the witness of the opinion of 
an unprofessional man, as to the condition of the slave and 
what he required.—1! Green]. Ky. § 110; Mobley v. Barnes, 
26 Ala. 718. 
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. The tes timony of Houston was properly rejected, as he 
was a party in interest.—Code, § 2403; Walker v. McCraw, 
26 Ala. 189. 

3. The rule as to negligence, in such a case as this, is, that 
the hirer is bound to use such diligence and attention as men 
of ordinary care and prudence take of their own property, 
and is equally responsible for the acts of his servants.—Cook 
& Scott v. Parham, 24 Ala. 21; Story on Bailments, $$ 398, 
399, 400; Scudder v. Walibridge, 1 Kelly’s (Geo.) R. 199. 
Tested by this rule, there was no error in the charges given, 
nor in the refusals to charge as requested. 


RICE, J.—Where the contract of hiring is general in its 
terms, and does not restrict the employment of the slave to 
any particular business, the hirer has the right to re-hire him 
to another, “ being responsible ‘to the owner for his proper 
treatment, and for his not being employed otherwise than is 
authorized by the scope of his agreement with the owner.” 
Seay v. Marks, 23 Ala. R. 532. 

The hirer, is not nie liable for his own personal negligence, 
but for the negligence of the person to whom he re-hires the 
slave.—Story on Bailments, § 400. But in either case, he is 
responsible only for the omission of that diligence and care 
which the generality of mankind use and exercise in relation 
to their own slaves under similar circumstances.—Story on 





sp cxgopend $$ 598, 399. 
my e only just rule to apply to a contract of hiring 


This is t j 
which is nie lin its terms. It rests upon the ground, that 


each party to such a contract eee s the degree of care used 
by the generality of mankind in relation to their own slaves, 
and that each is satisfied silently to take that degree of care 

as part of their contract. {f the owner desires a higher de- 
gree of care, he should biden m the “fens of it, and bind him to 
its exercise by a contrac t special in its terms. 

The law does not mak ae the duty yf the hirer, under a 
ceneral in its terms, to call a pliysician on every oc- 


contract ¢ 

casion when the slave is manifestly sick any the hirer docs 
not know what is the matter with him. Nor does the law, 
under such a contract, pronounce the hirer guilty of neglect, 
merely because the sive was manifestly sick and he did not 
know what was the matter with him, and did not call a phy- 
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sician. Under such a contract, the law will not do or say 
anything inconsistent with the rule above stated—to-wit, that 
the hirer is responsible only for the omission of that diligence 
and care which the generality of mankind use and exercise in 
relation to their own slaves under similar circumstances. 
Whether there may not be cases, under such a contract, where, 
under all the circumstances, the failure to call in medical as- 
sistance, would, in law, amount to a want of ordinary dili- 
gence,—we do not decide. 

To sustain the allegation of neglect, the plaintiff, among 
other things, gave in evidence the fact that the slave, whilst 
sick, was removed from the steam-mill in Perry county to 
Selma, by railroad. After this evidence was given by the 
plaintiff, the defendant had the right to explain (if he could), 
by evidence, why the slave was so removed whilst he was 
sick. For this purpose, the testimony of Dr. Fair, as offered 
by defendant and excluded by the court, was clearly admissi- 
ble-—Goodgame vy. Cole, 12 Ala. R. 77; Yarbrough v. Moss, 
9 ib. 387; Leaird v. Davis, 17 2b. 28; Pitts v. Burroughs, 6 ib. 
733; Dearing v. Moore, 26 7b. 586. 

In determining the competency of a witness, regard must 
be had to the issue joined between the partics. The compe- 
tency of Houston as a witness for defendant in this case, 
without a release, depends on the question, whether the plain- 
tiff’s complaint, in its present shape, docs not exclude him 
from recovering under it for the negligence of the steam-mill 
company. We shall decline now to decide this question, be- 
cause it is evident to us that the plaintiff can, and ought, so 
to amend his complaint as to avoid it altogether. If the 
complaint is so framed as to authorize the plaintiff to recover 
of the defendant damages for the negligence of the steam-mill 
company about the slave, then, under such a complaint, Hous- 
ton is not a competent witness for the defendant, without a 
release ; he being a member of that company, and liable over 
to defendant if plaintiff recovers of the defendant.—1 Greenl. 
Ev. §§ 393 to 397; Otis v. Thom, 23 Ala. R. 472. If, how- 
ever, the plaintiff’s complaint is so framed as to exclude him 
from recovering for anything but the personal negligence of 
the defendant, then, under such complaint, Houston is a com- 
petent witness for defendant. 
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We deem it unnecessary to decide any other questions pre- 
sented by the record, except those hereinabove considered 
From what we have above decided, it is clear 


and decided. 
s. its judgment is 


the court below erred in several particular 
reversed, and the cause remanded. 





[BILL IN EQUITY ‘tO WAVE ARSOLUTE SALE MELD A TiUsT OR MORTGAGE.) - 


Where the bi!! allegcd a single con- 








1. Vearianee be cn all J ions and pProay—— Me 
-tract. by which complainant transferred six claves to defendant, in consid- 
eration that he sh¢ all the just debts cf complainant 5, while the proof 
showed that there were is, made on diferent days, and that de- 
fendant promised to pay only those debts which were then in execution,— 
bill was properly dismissod on account of the variance. 


held, that the bil was properly di 
Fraudulent contract cannot be established in equity—liquity will not interfere to 


to 

















declare a contract, which is on its face an absoiete sale, to be a trust or 
morteage, when the evidence shows that the transaction was intended to 
defraud the vendor's creditors. Jnr pari delicto, potior est coudiiio possidentis. 

3. Sufficiency of parol evidence to convert written contract of sale tito trust or mortgage. 
Where a party seeks relief in equity in ibe face of a written instrument, 
asking that an absolute sale may be heid a trust or mortgage, he must es- 


end convincing proof. itis not sufficient to raise 





tablish his case by clear 
a doubt, or suspicion, whether the wilting expresses the true contract of the 
1esses of defendant's subsequent declara- 
igh the positive 


parties : ne 
l in the bill, suificient to outwel 


tions, which are not charged i 
denial of his answer under oath, the writing itself, and the testimony of the 


is proof hv several v 






subscribing witness. 


ApprEaL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Cuark. 


Ts bill was filed by Jonathan S. Brantley against James 
West, and alleged these facts: That in April, 1846, complain- 
ant, being possessed of six slaves, an undivided interest in 
certain real estate lying in Wilcox county, and some other 





personal property, and having fallen into intemperate habits. 
by which his physical and mental powers were greatly en- 
feebled and impaired, and his pecuniary circumstances greatly 








J UN 10) TERM, 1855. 543 


R trantley fy. We e ost. 





eiberrenned, was nears vy the carnest walecthiiiiias of dis 
defendant, who was his brother-in-law, to enter into a verbal 
agreement with him, by which complainant hoped to relieve 
himself of his embarrassments, pay his just debts, and preserve 
hisnegroes. This agreement is thus stated in the bill: “ That 
he, the said James West, might take into his possession all 
the property of your orator, and should pay all the just debts 
of your orator ; and when this was accomplished, and the la- 
bor of the said negroes shouid, i a fair and reasonable rate, 
amount to 2 sum sufficient to remunerate said West for the 
sums applied to the payment of your orator’s debts, and a 
just and fair compensation to the said West for his trouble 
and expenses in the adjustment of the affairs and business of 
your orator, he, the said James W ne would restore to your 
orator the said negro slaves.” The bill alleges, that on the 
lith April, 1846, by virtue of said pee agreement, said 
West went into the possession of the six slaves, one horse, 
one mule, about three hundred bushels of corn, and three 
thousand pounds of fodder, for all of > which articles he was to 
account to complainant at a fair and reasonable price; that 
complainant, at the carnest solicitations of said West, also 
suffered his undivided interest in said lands to be sold, and the 
proceeds (the exact amount of which he cannot state) went 
into the hands of said West, to be applied to the payment of 
complainant’s debts. 

The bill further alleges, that some time after West thus ob- 
tained the possession of said slaves and other property, and 
while complainant was still laboring under the same physical 
and mental imbecility, and had the utmost confidence in the 
honesty and friendship of said West, complainant was induced 
to make to said West an absolute bill of sale of the said 
slaves, upon the positive declarations and assurances of said 
West that he would honestly and faithfully carry out and 
perform his original undertaking and agreement with com- 
plainant, to restore him the said slaves when he had retained 
them for a time sufficiently lone to make their labor, at a fair 
valuation, amount to a sum sufficient to remuncrate said West 
for all sums which he might pay for complainant, and the ne- 
cessary trouble and expense he might incur ; that at the time 
this bill of sale was executed, said West paid to complainant 
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the sum of $900, which complainant paid back to him on the 
same day, and said West has never repaid it, nor any part of 
it; that in the month of September in the same year, and 
while complainant was still in the same state of mental and 
physical imbecility, said West obtained from him, without any 
other consideration, another written instrument in reference 
to said slaves, the exact nature of which complainant does 
not recollect, but believes it was some receipt for the price, or 
a bill of sale for the said slaves. The bill then alleges, that 
the slaves, with the other property conveyed to said West, 
were at that time worth much more than the amount of all 
complainant’s debts; that West has not complied with his 
agreement, and has not paid more than from $1,200 to $1,400 
for complainant, leaving a large number of his debts unpaid ; 
that the hire of the slaves since they went into West’s pos- 
session, and the proceeds of the sale of the other property 
received by him, are more than sufficient to remunerate him 
for all the money that he has expended for complainant, as 
well as reasonable compensation for his trouble and services ; 
and that he now refuses to restore the slaves. The prayer of 
the bill is for an injunction to prevent the removal of the 
slaves, and a discovery and account; that West be decreed 
to pay over to complainant whatever balance may be found 
due him on the stating ofthe account; that he be held to re- 
store said slaves to complainant; and for general relief. 
The defendant answered the bill, and denied all its material 
averments, except the fact that complainant, in April, 1846, 
was greatly embarrassed in his pecuniary circumstances, and 
was addicted to intemperate habits, though his mental capacity 
was not then at all impaired. He states that, previously to 
April, 1846, as administrator of J. A. Brantley, deceased, he 
had obtained a judgment against complainant, on which exe- 
cution was issued, and levied on complainant’s lands in Wil- 
cox county; that he became the purchaser at the sheriff’s 
sale, at the price of $400, which was not enough to satisfy the 
execution ; that other judgments were obtained against com- 
plainant about the same time, on some of which executions 
were issued, which equaled (if they did not exceed) the entire 
value of his property ; that under these circumstances, re- 
spondent, being willing to assist complainant, and to prevent 
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his negroes from being sacrificed at sheriff’s sale, purchased 
from complainant, on the &th April, 1846, one of the negroes 
mentioned in the bill, at the price of $500, and took from him 
a bill of sale; that on the next day he also purchased from 
complainant the other five negroes mentioned in the bill, with 
two horses and one mule; that the contract between himself 
and complainant was, that respondent should purchase the 
slaves and other property absolutely, at a specified price for 
each, amounting in the aggregate to $2,690 ; that respondent, 
on his part, stipulated and agreed to pay off all the judgments 
against complainant which had acquired a lien on the prop- 
erty, the exact amount of which was not then known to them, 
and to pay the balance of said $2,690 in cash ; that respond- 
ent then paid to complainant $800, the estimated difference 
between the amount of said judgments and the price of said 
property, and it was agreed that the exact balance should be 
adjusted so soon as the amount of the judgments was definitely 
ascertained, by cither party paying the balance against him. 

Respondent annexes, as exhibits to his answer, the bills of 
sale above described, which exactly correspond with his de- 
scription of them ; and af the foot of the second is this agree- 
ment: “It is agreed between the parties, that James West is 
to pay and satisfy sundry writs of execution, now in the hands 
of, and levied by, the proper officer, against the said J.S. 
Brantley, and no others.” Respondent further denies that 
any portion of said $800 was repaid to him by complainant ; 
alleges that said contract was,and was intended to be, an 
absolute sale; admits that he afterwards volunteered to let 
complainant have his slaves back again at the same price, 
upon his repayment of the moneys expended for him by re- 
spondent. which complainant failed to comply with; alleges 
that he “has paid and satisfied judgments and executions 
against complainant, besides other debts, to an amount ex- 
ceeding the said estimated value of said property ; and ap- 
pends to his answer, as an exhibit, a statement of the debts 
which he has thus paid, amounting to about $1,320, but marked 
“incomplete.” 

On the part of the complainant, John EH. Brantley, E. H. 
Cook, J. W. Hudson, and L. W. McMillan, were examined 
as witnesses ; and on the part of the defendant, beside said 

30 

















ALABAMA. 


Brantley v. West. 


546 








Cook and MeMillan, H. P. Heath, Robert Heath, T. M. Jack- 
son, Nelson Taylor, and Samuel West. The testimony of 
these witnesses, in brief, may be thus stated : 

John E. Brantley states, that complainant’s mind was im- 
paired by his intemperate habits in 1845-6; and he was not 
competent to manage his affairs with prudence. Was pres- 
ent at the sale of Lucy by said Brantley to West ;—" the con- 
duct of West manifested a desire to transact the matter pri- 
vately” ;—‘ told both the parties I thought it was swindling.” 
Has heard West say, on several occasions (dates not recol- 
lected), that he had sold Brantley’s land for $1,200, and that 
he intended to pay it over to Brantley. Has always believed 
that West had Brantley’s property, and had never paid him 
for it. Has often told West this; who sometimes replied 
that he had paid for it, at other times would not say anything, 
and then again said ‘it was none of witness’ business’. West 
told witness, in the spring of 1848, that he owed Brantley 
$1,200 for the land. At the time when the sale of Lucy took 
place, “ both parties acted very strange, like they were dis- 
posed to do something wrong.” Witness told them it was a 
swindling operation ; but West afterwards explained to wit- 
ness that Brantley gave the negro girl to West for the land. 
“ Complainant went to West, and told him that he would go 
to his brother Jesse, in Louisiana, and get him to come and 
redeem his property ; and West told him that he would never 
give them up to anybody buthim.” Brantley’s debts amounted 
to $1,500 or $1,600, of which from $1,200 to $1,400 were in 
judgment. 

E. H. Cook was at the house of John E. Brantley, in April, 
1846, when West requested him to walk into a back room, 
where he found complainant. Was requested by them to 
write a bill of sale for a negro, which he did ; and the first 
bill of sale appended to the answer is in his handwriting. 
Does not recollect the conversation which took place between 
the parties, but thought from the mystery and secrecy with 
which the transaction was conducted that there was some- 
thing wrong. Saw no money paid, but a due bill for $30 or 
$40 passed from West to Brantley. Drantley was not under 
the influence of liquor at the time. On leaving the room, told 
John Brantley his impression that something wrong was 
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going on in his house; whereupon Brantley, much excited, 
walked into the room, swearing that he would stand no such 
transactions, as he was bound as surety for complainant ; and 
West then told him he should lose nothing by complainant, 
and promised sto secure him against all the debts. Hada 
conversation with West, in 1848, in which West told him 
that he saw Brantley was squandering his property, and that 
he had taken charge of it: and also consented that witness 
should make a settlement between him and Brantley on the 
following conditions: “That at the time he took the prop- 
erty, the understanding was, that he was to pay Brantley’s 
debts, and furnish him with the means to support his family, 
and was to allow him the hire for his negroes; and whenever 
the hire of the negroes liquidated the debts, be the time long 
r short, Brantley was to have his property back.” 

McMillan proves Brantley’s intemperate habits, and conse- 
quent incapacity, when drunk, to make a prudent bargain ; 
and states that he knows. from information derived from both 
parties, that West bought certain negroes and other pr operty 
from Brantley some time in April, 1846. 

Hudson, in the early part of the year 1846, had an execu- 
tion in his hands against Brantley, and was end by him 
to West, who (B. said) would satisfy it. Called on West, 
who stated that he had nat 4 assumed more of Brantley’s 
debts than he agreed to pay when he took the property ; that 
he intended to sell all the property but the negroes, and that 
le wished to save them for Brantley ; ‘that it would take him 
two or three years to pay the debts which he had assumed, 
and then Brantley would get his property again. Brantley 
was very intemperate, and was not capable of attending to 
his own business when drunk ; his mind was impaired. 

Nelson Taylor was the subscribing witness to the bill,of 
sale for the five slaves, and states that the contract was as 
follows: “ West was to pay Brantley $800 in cash, and was 


to take up certain executions held against Brantley at the 
time’; and borrowed some $375 from witness to pay it. 


Looked upon the trade as made in good faith, and for a full 
consideration. Brantley was sober at the time. 

Samuel West was not present at the trade, but both the 
parties told him about it on the next day, and stated the er 
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tract as follows: “Defendant purchased from complainant 
five negroes, upon consideration that defendant pay and sat- 
isfy certain executions which were then hanging over the ne- 
groes, and pay complainant in addition $800.” Complainant 
was much embarrassed at the time of the sale, and his negroes 
would soon have been sold by the sheriff, if he had not sold 
them himself. The price’ was fully as much as they would 
have brought at sherifi’s sale. Has heard defendant fre- 
quently, since that time, offer to let complainant have his 
negroes again, if he would refund the amount paid out for 
him. States, also, that two days before said contract was 
made, complainant came to him, and proposed that he should 
run off his negroes to avoid the payment of his debts. 

T. M. Jackson testifies to declarations made to him by both 
Brantley and West, in effect, “that the sale of the slaves was 
absolute, but Brantley had the privilege of redeeming, or 
taking them back, whenever he refunded the amount paid him 
by West”; that West agreed to pay a certain amount in 
money, and also to pay off all the judgments against Brantley. 

The other witnesses testify to no material facts. 

The chancellor dismissed the bill, because of a variance 
between the allegations and proof; and his decree is now as- 
signed for error. 


J. H. Camppetyt and Wm. M. Byrp, for the appellant : 


1. The testimony clearly establishes a secret trust, and thus 
disproves the answer ; and the answer, being disproved as to 
this leading fact, is not to be regarded as evidence for any 
purpose, but is to be taken merely as a plea.—Pharis v. Leach- 
man, 20 Ala. 662; Gunn v. Brantley, 21 7. 633. 

2. The case made by the bill is substantially sustained by 
the proof; and though the proof may go beyond the allega- 
tions of the bill, that affords no reason why relief should not 
be granted to the extent of the allegations. To hold a party 
to strict proof of a secret trust, according to his allegations 
of its terms, would be requiring more than is ordinarily pos- 
sible ; and the rule only requires that the allegations should 
be substantially proved.—Story’s Equity Pleadings, § 264; 
Daniell’s Chancery Practice, 997; 4 Stew. & P. 318. The 
rule as to variance only applies where the evidence discloses 
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a case for relief different from that set up by the pleadings. 
Gilchrist v. Gilmore, 9 Ala. 985 ; English y. Lane, 1 Port. 
328; 5 Stew. & P. 67. 

3. The proof establishes the fact that the bill of sale was 
intended as a mortgage.—1 Port. 328; 5 Stew. & P. 67. 

4, The chancellor’s decree cannot be sustained on the 
ground that the transaction was intended to defraud creditors. 
A mortgage by a debtor to secure one or more debts is no 
evidence of fraud. At the time this contract was entered 
into, a debtor had the right to prefer one creditor. West 
did not feel himself restricted to the payment of any particu- 
lar class of debts: on the contrary, he alleges that he paid, 
“judgments, executions, and other debts”; and he declared 
to the witness Cook that he had assumed “to pay the debts 


of Brantley.” 


Gro. W. GAYLE, conira, made the following points :— 

1. The contract between the parties was an absolute sale, 
and not a trust or mortgage. This is shown by the answer, 
and by the testimony of Samuel West and Nelson Taylor. 
The answer, being responsive, must be disproved by two wit- 
nesses, or by one witness with strong corroborating circum- 
stances.—Hogan v. Smith, 16 Ala. 600. Strong proof is re- 
quired to establish fraud against the positive denial of the 
answer ;—proof of the defendant's admissions merely is not 
sufficient to overthrow the positive denial of his sworn an- 
swer, supported by corroborative evidence.—Hope v. Evans, 
1Sm. & Mar. Ch. 195; 1 U. 8. Equity Digest, §§ 325, 331, 
p. 443. The defendant’s admissions, not being put in issue 
by the bill, were improperly admitted in evidence.—Brandon 
v. Cabiness, 10 Ala. 156. 

2. There is a fatal variance between the allegations and 
proof—Paulding v. Lee & Ivey, 20 Ala. 754; Adams v. Gar- 
rett, 22 2. 602; Freeman y. Swan, 7d. 106. 

3. The bill of sale, being perfect and complete within itself, 
cannot be contradicted or varied by parol proof.—West v. 
Kelly’s Heirs, 19 Ala. 353; Ware v. Cowles, 24 ib. 446. 

4, if the contract was not an honest and absolute sale, it 
was fraudulent ; and equity, therefore, will not interfere. 
] Story’s Equity,§ 61. For proof of fraud, see the allegation 
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of the bill, that “ West paid $900, which was returned to him 
on the same day”; the evidence of Samucl West, that, “ two 
days before the trade, complainant proposed to run his ne- 
groes, to avoid his debts’; the addendum to the bill of sale, 
which requires West to pay “debts in execution, and no 
others” ; Cook’s evidence, that “he thought there was some- 
thing wrong” ; and John E. Brantley’s evidence, that “both 
acted very strangely, and looked like they were both doing 
wrong”, and that he “told them it was a swindling opera- 
tion.” 


CHILTON, C. J.—The general rule is, that no relief can 
be granted upon matters not charged in the bill, although the 
same may appear in proof, for the decree must be predicated 
upon the allegations and the proof. This rule is founded 
upon the substantial reason, that the bill, by its allegations, 
ought to apprise the defendant of what he is expected to meet 
and defend against. Uf a contract materially different from 
that set up in the bill might be proved, and a deerce rendered 
upon such proof, the defendant would often be taken by sur- 
prise, and be denied the privilege of making his defence. 
Indeed, all proof outside of the allegations of the bill is irrel- 
evant and improper.—Story’s Eq. Pi. § 257; McKinley y, 
Irvine, 13 Ala. 603-4, and eases there cited. 

In the case before us, the contract charged in the bill is as 
follows: “ That, he, the said James West, mieht take into his 
possession all the property of the complainant, and should 
pay all the just debts of said compiainant: and when this 
was accomplished, and the labor of complainant’s negroes 
should, at a fair and reasonable rate, amount to a sum sufl- 
cient to remunerate said West for the sums applied to the 
payment of the said debts, and a just and fair compensation 
to said West for his troubie and expenses in the adjustment 
of the affairs and business of complainant, then the-said James 
West would restore to the complainant the said negro slaves.” 
After averring that West went into possession of six slaves, 
a horse, a mule, three hundred bushels of corn, and three thou- 
sand pounds of fodder, it is stated, that “said James West 
was to account for them at a fair and reasonable price.” 

It is then averred that, some time after West came to the 
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possession of the said property, he induced complainant to 
make to him an absolute bill of sale to said negroes, “ upon 
the positive declarations and assurances of the said James 
West, that he would honestly and faithfully carry out and 
perform his original undertaking and agreement witlr com- 
plainant, to restore him the said slaves when he had retained 
them for a time sufficiently long for their labor, at a fair valu- 
ation, to amount to a sum sufficient to remunerate the said 
James West for all sums which he might pay for said complain- 
ant, and the necessary trouble and expense he might incur.” 

It is averred, also, that at the time of the execution of the 
bill of sale, complainant received of West the sum of nine ~ 
hundred dollars, but paid it back to him on the same day, and 
it has never been refunded. 

The answer positively denies that the bill of sale was de- 
signed as a mortgage, but insists that it really was, what it 
appears on its face to be, an unconditional transfer of the 
property to the defendant. And upon a close inspection of 
the proof, not a single witness proves the contract as charged. 

Upon this ground, the chancellor dismissed the bill; and, 
we think, properly. 

But we think he might have refusd the relief prayed upon 
the merits. Assuming that there was a secret trust existing 
in favor of Brantley, we cannot resist the conclusion, that 
such trust was designed as a scheme to defraud his creditors. 
This is clearly inferable from the circumstances in proof. 
The complainant says in his bill, he received nine hundred 
dollars at the time of the execution of the bill of sale, and on 
the saine day handed it back to the vendee. Why this was 
done he does notinform us. Neither is any motive shown for 
making the transfer absolute, when a frust or mortgage was 
intendec, unless it be to deceive ereditors who had not ac- 
quired leins upon the property. Again; why limit the’pay- 
ments to be made by West to debts which were in execution, 
excluding expressly all others, as was done by the writing 
superadded at the bottom of the bill of sale, unless the object 
was to exclude all but such creditors as had a lien on the 
property which would override the sale, and thus save to the 
insolvent debtor the surplus% These circumstances, connected 
with the facts that, only two days before the sale, Brantley 
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proposed to run his negroes to avoid his debts, as proven by 
Samuel West, and the secret manner in which they entered 
into the arrangement, even deceiving the subscribing witness 
into the belief that the transaction was an absolute sale and 
bona fide, very clearly show that the object was to defraud 
creditors. In such cases, courts both of law and equity leave 
parties to the consequences of their fraud. The maxim ap- 
plies, “In pari delicto, melior est conditio possidentis.” —Addams’ 
Equity, 175; 1 Story’s Equity, § 61. 

If, however, the decree of the chanceller could not be main- 
tained upon either of the foregoing grounds, we are satisfied 
that, upon well-settled principles, the proof is wholly insuffi- 
cient to justify the court in reforming this instrument, or 
decreeing it to be a trust or mortgage. When a party prays 
relief in the very face of a written contract, upon the ground 
that such writing does not truly speak the meaning and in- 
tention and true agreement designed to be entered into be- 
tween them, he must clearly bring himself within the excep- 
tion to the general rule which gives the preference to written 
over parol evidence. He must establish, by clear and con- 
vincing proof, that the instrument, although absolute upon its 
face, was designed as a security merely. It is not sufficient 
to raise a suspicion, or doubt, as to whether the instrument 
which the parties have adopted as the evidence of their 
agreement, correctly states the contract. The court must be 
satisfied, by at least a clear preponderance of proof, thata 
mortgage, and not an absolute sale, was intended.—Vanme- 
tre v. McFaddin, 8 B. Mon. 438; Jenison v. Graves, 2 Blackf. 
440; Elliott v. Armstrong, i). 198; Chapman & Wife vy. 
Hughes, 14 Ala. 218; Bryant & McPhail v. Cowart, 21 ib. 91-98. 

I think it was very unfortunate that the courts of chancery 
ever so far relaxed the rule, as, in the absence of fraud or 
mistake in the execution of written instruments, to permit a 
complainant, in opposition to the denial of the defendant’s 
answer, to prove by parol an absolute deed to be but a secu- 
rity, or an assignment in trust. It was, in my humble con- 
ception, an innovation fraught with dangerous consequences, 
and one which tends greatly to destroy the value of the salu- 
tary rule, which declares the writing itself to be the best 
evidence of what the parties intended should be the final and 
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binding contract between them, where nothing has been left 
out of the agreement by fraud or mistake, which either party 
supposed was inserted in it when executed. But to recede 
now, after so many decisions of this court, would unsettle 
the law, and disturb existing titles. When, however, parol 
proof is allowed to control written instruments, it must be 
clear and satisfactory. 

Such is not the character of the proof in the case before us. 
On the one side, there is the absolute bill of sale, expressed 
in clear and explicit language,—the sworn denial of the de- 
fendant that it was intended to operate as a security or mort- 
gage, and this denial substantially sustained by the subscribing 
witness to the instrument, Mr. Nelson Taylor, and by Samuel 
West; whereas the opposing proof consists of declarations of 
the defendant, as shown by two or three witnesses, which 
declarations were not charged in the bill, so as to afford the 
defendant the opportunity of meeting and explaining them,— 
are, at best, easily misunderstood, and liable to be perverted 
from their true meaning. It were needless to set out the 
proof in this place, as it will appear in the statement of the 
Reporter. Upon a careful examination of it, we are satisfied 
that it does not sustain the bill, and for this reason, if for 
none other, relief should have been denied. 

Decree affirmed. 





CAMP et aL. vs. DILL. ° 
[ASSUMPSIT ON NOTE GIVEN FOR HIRE OF SLAVES.] 


1, Admissions of one joint contractor admissible against others—In assumpsit against 
three joint makers of a promissory note, the admissions of one of the de- 
fendants are competent evidence against his co-defendants ; at least, until 
the inference arising from the face of the note is rebutted, and it is shown 
that he is not jointly interested with the others. 

2. What conduct amounts to a breach of contract on part of owner or his agent—If a 
guardian hires out his ward’s slaves, and afterwards deprives the hirer of 
their services during the term, by harboring them when run away, he is 
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guilty of a breach of contract; but to make him responsible for the act of 
his ward in harboring the slave, he must be in some way connected with it, 
and it must be shown to have beea done by his directions, or with his as- 
sent: it is not sufficient to show that he had previously allowed his ward to 
make contracts in relation to his owa property, and had refused to entertain 
a proposition to rescind the contract until he had coasulted his ward. 


. Consolidation of separate and distinct contracts.—If two slaves are put up sepa- 


eo 


rately at public auction to be hired, and knocked oif to the same bidder, 
who was induced by the representations of the owner to bid for each under 
the expectation that he would get both, and a single note given for the 
amount of their hire, the two contracts are not thereby so consolidated that 
a breach of one would warrant a rescission of both. 

4. Rescission of contract by hirer—The charges in this case, tested by the princi- 
ples laid down at a former term (22 Ala, 249), held correct. 


APPEAL from the Circuit Court of Talladega. 
Tried before the Hon. Nat. Cook. 


THIS action was brought by Anderson Dill, guardian of 
John Goodwin, minor heir of Thomas Goodwin, deceased, 
against Joseph Camp, John Beil, and Ben. F. Burns, and was 
founded on the defendants’ note for $125 50, for the hire of 
two slaves, named Carter and Alexander. The defendants 
pleaded separately, in short by consent, the general issue, 
want of consideration, and failure of consideration. For the 
previous report of the case, see 22 Ala. 249. 

On the trial, as appears from the bill of exceptions, “ the 
plaintiff proved that Burns, one of the defendants, a few days 
before the trial, admitted that he had seen the negroes men- 
tioned in the note in the possession of said Camp, and in his 
service, subsequent to the date of said note, and during the 
year 1849; that about September of that year, he had hired 
the boy Carter from said Camp, for the remainder of the year; 
that the boy was then in the woods, but was soon afterwards 
recovered, and remained with witness, according to said 
hiring, with the knowledge and consent of said Camp, and 
for which said Camp received the hire of him. The defend- 
ant Camp objected separately to the introduction of these 
admissions as evidence against himself, on the ground that 
said Burns was a competent witness for the plaintiff, and had 
been summoned by him, and was excused from attendance by 
making the above admissions to plaintiffs counsel. The 
court overruled the objection, and defendant Camp excepted.” 
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“The defendant then offered evidence to show that the boy 
Carter ran away some time in the spring of 1849, and was 
out of his possession until the following September; and that 
said slave had no provocation, except a moderate whipping 
inflicted by the overseer. Defendant then offered proof, tend- 
ing to show that John Goodwin, plaintiff’s ward, had been 
married about two years before 1849; that Goodwin lived 
upon his farm, about ten miles from his guardian, and that his 
slaves lived on the farm and worked with him; that said 
farm was about two miles from Camp’s ; that Goodwin mar- 
ried plaintiff’s daughter, and had been making contracts, 
under the direction and supervision of plaintiff, before 1849 ; 
that this was the state of things in 1848, but this possession 
of the property was durfhg the nonage of Goodwin, and was 
permitted by his guardian under some confidential agreement 
between them; that at the end of the year 1848, the estate, 
with all the slaves, returned into the possession of the guard- 
ian, and that Goodwin, with his family, during the year 1849, 
resided in St. Clair county, out of the possession of his estate. 
it was in proof, also, that said Camp, some time after the 
slaves had been in his possession under the hiring, had pro- 
posed a rescission of the contract to the plaintiff, and plaintiff 
said that he would see Goodwin before he acted on the sub- 
ject ; but nothing further was proved, in this connection, 
about the proposition to rescind. Upon this state of proof, 
the plaintiff moved to exclude from the jury the deposition 
of Poliy Rodgers, so far as it related to Goodwin’s harboring 
the boy Carter while in the woods in 1849, on the ground 
that the same was illegal. The court sustained the objection, 
and defendant Camp excepted.” The testimony thus excluded 
was as follows: “She does not know the boy named Carter : 
but in a conversation with John Goodwin, jr., about a negro 
that said Goodwin ealled Carter, who had been hired to Jo- 
seph Camp, Goodwin said that the negro had been whipped, 
and that he should not go back to Camp. Witness asked him, 
how he would get his pay, if he did not let the negro go back; 
and he replied, that he would find a way to get the money.” 

“In order to prove the terms and conditions of the hiring 
at the time it was made, and the plaintifi’s representations as 
to the character and qualities of the two boys Carter and 
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Aleck, the defendant introduced the depositions of John Mac- 
key and Mrs. Eliza Goodwin.” Mackey testified, that he was 
present at the hiring of the slaves, but arrived after it com- 
menced ; that he heard no terms mentioned, but Dill repre- 
sented Aleck to be a good plowboy, and that he had been 
plowing three years. Mrs. Goodwin was present at the hiring, 
and heard all that was said; Carter and Aleck were hired 
separately, but both were knocked off to Camp; they were 
the last negroes hired, and Dill remarked, before putting them 
up, that he had a couple of plowboys to hire. She further 
testified to-the capacity of the two boys. 

“ The evidence showed that the two boys were offered and 
bid off separately; that the defendant Camp bid them off, 
and it was afterwards agreed that dne note should be taken 
for the aggregate amount of the hire of both, which is the 
note sued on. There was proof tending to show that Carter 
ran away from Camp, some time in the spring, and remained 
in the woods until some time in September; that Aleck was 
not a good plowboy, and that he was of a weak mind, &c., 
but there was a conflict in the testimony upon this point. It 
was proved that Dill and Camp lived about eight miles apart, 
in Talladega county, and that there was a good public road 
leading directly by their respective houses ; that Camp, about 
four weeks after he had hired the slaves, and while he had 
them in his possession, went to plaintiff’s house, and told him 
that Aleck was not a good plowboy, was wanting in mental 
capacity, &c., and that he desired to rescind the contract for 
defects in said slave; that plaintiff replied, that he knew of 
no such deficiencies in the slave, and that he would converse 
with his ward upon the subject of the defendant’s proposition. 
The defendant gave in evidence, also, that plaintiff, in a sub- 
sequent conversation with witness, admitted that defendant 
had proposed a rescission of the contract for the hire of the 
slaves. 

“Upon this evidence, the court charged the jury, that if 
they believed the slaves were offered and bid off separately, 
and for different prices, notwithstanding the defendant was 
the best bidder and hired them both, and afterwards, by agree- 
ment, the note was given and received for the aggregate hire 
of both; yet the hiring of each slave was a separate and dis- 
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tinct ry and if thore was a i fatluve of conahelias or 
other breach of contract, as to one of the slaves only, the de- 
fendant could only claim the right of rescinding the contract 
as to that one. The defendant excepted to this charge, and 
requested the court to instruct the jury, that the contract, 
under the proof aforesaid, was one entire contract as to both 
slaves; and that defendant had a right to rescind as to both, 
if there was a breach of the contract as to one. The court 
refused to give this charge, and the defendant excepted. 

“The court charged the jury, further, that in order to re- 
scind the contract, the defendant was bound, if they believed 
from the proof that it could have been done conveniently, to 
tender back the slave or slaves, as to which he sought a rescis- 
sion, to the plaintiff, and, without such offer to re-deliver the 
property, the offer to rescind would not be sufficient. And in 
this connection, the court further charged the jury, that if 
the plaintiff had refused, or had acted in a-manner to show 
that he would not rescind, or receive the property, if it was 
offered back, then it would only be incumbent on the defend- 
ant to propose to rescind, and to return the property if plain- 
tiff would accept it; and if the plaintiff refused to rescind, 
and waived the necessity of offering back the property, it 
would excuse the defendant from offering back the property, 
and would be a sufficient offer on his part to rescind. To 
both these charges the defendants severally excepted. 

“The defendant Camp asked the court to instruct the jury, 
that if Dill, at the time of hiring, said that he then had two 
plowboys to hire, and represented to the defendant Camp 
that Aleck (one of the boys) was a good plowboy, and had 
plowed for three years ; and if Camp, relying on such repre- 
sentations, was thereby induced to hire both of said boys, and 
did hire them both; and if the jury believe that Camp, at 
the time of the hiring, was induced by Dill to bid for both of 
said boys, under the belief that he would get both of them.— 
the contract would be entire, if he bid them both off, and 
executed his note for both of them. This charge the court 
refused to give, and the defendant excepted.” 

In the judgment entry the name of Joseph Camp only is 
stated as defendant, and the judgment is “ that the plaintiff 
have and recover of the defendant” the damages assessed, &c. 
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From this judgment Camp sued out an appeal, and the condi- 
tion of the appeal bond describes the judgment as having 
been rendered against Camp, Bell, and Burns. There is an 
agreement of record, signed by the attorney for the appellants, 
in these words: “It is agreed by counsel in this case, that no 
objection will be made to the appeal, on the ground that the 
bond misdescribes the judgment: and we consent, so far as 
we can lawfully do so as attorneys, that the judgment of the 
court below may be considered as amended so as to conform 
to the recitals of the bond, or that the bond may be consid- 
ered amended so as to conform to the judgment; and in like 
manner that the appeal shall be considered as amended.” 

The errors assigned embrace all the rulings of the court 
shown in the bill of exceptions, which are above set out, and 
the rendition of the judgment against Camp alone. 


MorGan & Martin, for the appellant, contended,— 

1. That the admissions of Burns should not have been re- 
ceived to destroy Camp’s defence to the note. Although the 
defendants appeared to be joint contractors, on the face of 
the note, yet the other evidence in the case showed that Camp 
was the principal. and the others merely his sureties. Camp 
hired the slaves, took them into his possession, and kept them; 
and Burns had no connection with the transaction. Under 
these facts, there was no reason for allowing Burns to destroy 
Camp’s defence to the note, by his adinission of facts which 
militate against it; especially when, in order to be released 
as a witness, he made the admissions to the plaintiff’s attor- 
ney. ‘Such admissions are not against his interest, and lave 
not that sanction for their trathfalness upon which such evi- 
dence is allowed.—Lewis v. Woodworth, 2 Comstock’s R. 
512; MeCorkle v. Doby, 1 Strobh. 396: Daniel v. Nelson, 
10 B. Mon. 316; Snell v. Allen, 1 Swan, 208; Dillard v. Dil- 
lard, 2 Strobh. 89; 13 NI Ei. 99; 7 Blackf. 170. 

It was a good defence to the action, that Dill, or his 
agent, accomplice, or tool, had unjustly deprived Camp of the 
possession Of cither one of the slaves. ‘The pleas presented 
this defence, and there was evidence relevant to it. Many 
facts are recited in the bill of exceptions, which tend, in a 
greater or less degree, to show Goodwin’s agency for his 
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guardian i in the care, custody, and control of the “property. 

Dill refused to act on Camp’s proposal to rescind, until he 
could consult with Goodwin. The deposition of Polly Rod- 
gers, showing Goodwin's guilty participation in the fraud 
practiced on Camp, had been read in evidenee, when the 
court assumed, by excluding it, to decide that it proved noth- 
ing in the case. If it was excluded, the other evidence of 
Goodwin’s acts ought to have been excluded ; andif the other 
evidence was relevant, so was this.—9 Ala. 313. 

3. The first charge given by the court was calculated to 
mislead the jury. It assumes, that the defendant’s only rem- 
edy, if there was a breach of contract as to one of the slaves, 
was to rescind the contract as to that one; whereas, if the 
facts stated existed, he might recoup the damages, or abate 
the recovery on the note to the extent of the damage he had 
sustained, although he did not claim a rescission——Kenan y. 
Holloway, 16 Ala. 53; Camp v. Dill, 22 i). 249; 9 2b. 10. 

4, The proof shows that the two negroes, though put up sep- 
arately, were hired together; that they were the last hired, 
and the understanding was that they should find their way 
into the hands of the same man. The contract was entire in 
its spirit, terms, and consideration. 


Wuite & Parsons, contra, made the following points — 

1. The admissions of Burns were certainly competent evi- 
dence against himself, and should therefore have been per- 
mitted to go to the jury. *if Camp wished to avoid their 
effect, he should have asked a charge in regard to them. 

2. At the time the deposition of Polly Rodgers was offered, 
nothing was shown to establish the fuct that Goodwin’s inter- 
ference (if iene was any) was with the consent or permission 
of Dill.—22 Ala. 261. In fact, the record shows that, at the 
close of 1848, Dill resumed the control and actual possession 
of the property ; and the proof excluded relates to what Good- 
win did (to be inferred . a what he said) in 1849, at a time 
when he was not in possession of the property, afd when his 
agency, if he ever had any, no longer existed. No citation 
of authority is necessary io establish the proposition that the 
acts or declarations of an agent, after his agency has ceased, 
are no longer admissible against his principal. 
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GOLDTHWAITE, J.—In the action of the court in re. 
ceiving the admissions of Burns, there was no error. He was 
one of the defendants, as well as one of the makers of the 
note which was the foundation of the action, and which upon 
its face purported to be the joint contract of the parties whose 
names were signed to it; and being prima facie the joint 
contract of all, the admissions of either of the parties who 
were sued, as to facts connected with the issue, were admissi- 
ble, at least until the inference arising from the form of the 
contract was rebutted, and it was shown that the party making 
the admissions was not jointly interested with the others, 
But as there was no evidence of this character at the time the 
testimony objected to was offered, the court could not prop- 
erly have rejected it. 

In relation to the exclusion of the deposition of the wit- 
ness Rodgers: There can be no doubt, that if Dill, who hired 
the slaves to Camp, prevented the latter from availing himself 
of their labor and services during the period of the bailment, 
it would be a breach of the contract on his part; but if this 
was done by a third person, without any agency on the part 
of Dill, although such third person would be liable, Dill could 
not be held responsible. It can make no difference, in prin- 
ciple, that the negroes were taken by the ward (the owner of 
the sla®es, and the beneficiary of the hire); for, in law, the 
contracts of the guardian are not those of the ward, and can- 
not be affected by his acts. In this aspect, therefore, it was 
not only necessary to establish that the act of Goodwin (the 
ward) contributed to deprive Camp of the services of the 
slaves, during the period for which he was entitled under his 
contract, but it was also necessary to connect Dill with the 
act. The witness, upon this point, states, that Goodwin was 
in the possession of the property, and had made contracts, 
under the direction and supervision of his guardian (Dill) be- 
fore 1849; but that in the year 1848 all the slaves were in 
the possession of Dill, that the two boys were hired out by 
him on the 27th December, 1848, and that one of them ran 
away in the spring of 1849, and was prevented by Goodwin 
from returning to Camp, who hired him. Does this evidence 
furnish a just ground for the inference that Goodwin, in pre- 
venting the return of the slave to Camp, acted under the 




















JUNE TERM, 1855. 561 


aso hahaa Camp et al. v. Dill. 








direction, or with the assent of Dill? Does it tend to prove 
that such was the case? Conceding that he may have recog- 
nized the right of Goodwin to make contracts in relation to 
his property previously to 1849, this could not be regarded as 
an authority to break or rescind contracts made by the prin- 
cipal, neither would it warrant any inference of the direction 
or assent on the part of the principal to violate a contract made 
by him—an act which involves a tortious breach of duty. 
The evidence not tending to show any connection of Dill 
with the act of Goodwin, and there being no testimony pre- 
viously offered tending to establish that fact, there was no 
error in excluding the deposition. 

Ta relation to the first charge, it is too clear for argument, 
that if the contracts of hire were distinct and separate, the 
giving of a note for the aggregate amount agreed to be paid, 
would not, of itself, be a consolidation of the two contracts, 
30 as to warrant the rescission of both, upon the breach of the 
one. The charge simply asserted this proposition, and was 
free from error. 

he last charge requested was properly refused, as the evi- 
dence established that the slaves were hired separately, to 
the highest bidder. This being the case, if it is conceded 
that Camp was induced by the representations of the other 
party to bid for each of the slaves, under the expectation that 
he would obtain both, this would not convert the two con- 
tracts, which were essentially distinct and separate, into one 
entire contract. ‘The belief of Camp, as to his being able to 
hire both slaves, had nothing to do with the transaction, and 
did not enter into its terms, or affect it in any way. 

The second charge was also correct, according to the expo- 
sition of the law given by this court when the same case was 
last here.—22 Ala. 249, 258-59-60. 

The question as to the rendition of the judgment against 
Camp alone, it is unnecessary to discuss, as the error in this 
respect, if any existed, is cured by the agreement of the coun- 
sel, that the record may be amended so as to include the 
names of the other defendants. 

Judgment affirmed. 

36 
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WITTICK ws. TRAUN. 
{DETINUE UNDER CODE FOR SEVERAL SLAVES.] 


1. Distinction belween deinue and trespass or trover ta splitting single cause of action, 
Trespass, trover, or detinue, at the electioa of the party injured, may some- 
times be maintained for the same wrongful act to several specific chattels, 
If he elects to proceed in trespass or trover, he is bound to regard the act 
as indivisible, and cannot afterwards split it up into several causes of ac- 
tion ;/ but, if he elects to bring detinue, he may maintain a separate action 
for the detention of cach chatiel. | 

2. Sufficiency of verdict in ddinue—Ta detinve for eight slaves, a trial being had 

n the plea of the hie ieral issue , the jury returacd a verdict that “they find 
ie the plaint! ff, and assess “gs value of the slaves sued for as follows,” &., 
(specifying by name, and assessing the separate value of, all the slaves, ex- 
cept one, as to whom the vert dict Was entirely silent,) “and they also find 
the hire of said siaves to be $2007: Held, that the verdict was not sufficient 
to authorize the rendition of judgment: while Rick, J., dissenting, held thai 
it was a good finding for the oteintiff for the seven slaves named, with their 
hire as damages for their deteation, and against the plaintiff as to the slave 
not named in tle verdict. 

3. Plea which does not go as far as it professes Sad on demurrer—A plea which pro- 
fesses to be an anawer to the action as to five of the slaves sued for, while it 
constitutes a good defence only as to one of them, is fatally defective on 
demurrer. 


AppraL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tus action was brought by Mary Wittick, the appellant, 
against Henry Traun, to recover ten slaves—to-wit, Rose, 
Will, Ann, Caroline, Jim, Lucy, Sarah, John, Eliza, and Martha, 
together with damages for their detention. The defendant 
pleaded, ist, the general issue; 2dly, the statute of limita 
tions of six years ; and his other pleas were as follows :— 

“3. Actio non, as to five of said slaves (to-wit, Jim, Lucy, 
Sarah, John, and Ann), because he says that, heretofore, on 
the 30th day of January, 1852, tie plaintiff brought her action 
of detinue against this defendant, in this court, by writ in the 
words and figures following”, &e. The plea then sets out the 
proceedings had in said former action, which may be thus 
stated: The negroes sued for were, Betsey and her seven 
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children—Dick, Jim, Lucy, Sarah, Join, Ann, and Et, or 
Edward. The defendant pleaded, Ist, non detinet; and, 2dly, 
that the slaves came to his possession after the death of his 
intestate, as a part of his estate, and that he holds them as the 
property of said estate. On these pleas issues were joined, 
and a trial had at the Fall term, 1852, when the following 
judgment was rendered: “Came the parties,” &c., “and 
thereupon came a jury”, &c., “who upon their oaths do say, 
they find for the plaintiff, and assess the value of the slaves 
sued for as follows—to-wit, Betsey, at $750; Dick, at $600; 
Jim, at $500 ; Lucy, at $450; Sarah, at $375 ; John, at $250; 
and Ht, or Edward, at 3200: and they also find the hire of 
said slaves to be $200. It is therefore considered by the 
court, that the plaintiff recover of said defendant the said 
slaves, Betsey, Dick, Jim, Lucy, Sarah, John, and Et, or Ed- 
ward, and the said sum of $200 for their hire as aforesaid ; 
and on failure of said defendant to deliver said slaves to the 
sheriff of Dallas county, when demanded by him, then to pay 
the value of said slaves as assessed”, &c. The plea then avers 
that said judgment is still valid and subsisting, and has never 
been reversed, vacated, or annulled, and that the same has 
been fully paid and satisfied by him ; that the slaves sued for 
in that action are the same slaves sued for in this action; 
that the plaintiff has not acquired any right or title to the 
said slaves, or any of them, since the commencement of that 
action, except the right acquired by the said verdict and judg- 
ment, but the title under which she now claims is the identical 
title which was in issue in that action: and that at the com- 
mencement of that action, and long previously, he had pos- 
session of all said slaves. 

“4, For further plea, as to all the slaves sued for in this 
action (except those named in the last plea)—to-wit, Rose, 
Will, Caroline, Eliza, and Martha, defendant pleads a former 
adjudication and recovery, under and by virtue of the action 
of detinue mentioned in the last preceding plea, all the pro- 
ceedings in relation to which, as set forth in the last preceding 
plea, are to be taken and referred to as a part of this plea, as 
if formally and particularly here again set forth. And de- 
fendant avers, that whatever claim or title the plaintiff had 
or has to the slaves named in this plea, each and all, she had 
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at the time of the commencement of the said action herein re. 
ferred to, and that she has not acquired any right or title to 
the said slaves since the commencement of that action ; that 
the title to said last-mentioned slaves is the same identical] 
title through which the plaintiff claimed title to the slaves 
sued for in that action ; that the defendant, at the commence- 
ment of that suit, and ever since, has had possession of said 
last-mentioned slaves, and plaintiff has acquired no right or 
title to them since the commencement of that suit. And de- 
fendant further avers, that the verdict and judgment ren- 
dered in that action, as set forth in the last preceding plea, 
except that the same has been fully satisfied by defendant, are 
in full force, and have never been vacated, annulled, or set 
aside”, &e. 

The plaintiff took issue on the first and second pleas, and 
demurred to the third and fourth ; and her demurrer having 
been overruled, she filed the following replications :— 

“To the third plea she replies, in short by consent, that she 
admits the recovery of said slaves mentioned in said plea, and 
particularly of the said slave Ann, by the procecding set out 
in said plea; and she avers, that said court, in addition to 
said proceeding, at its Spring term, 1853, rendered a judg- 
ment nune pro tunc in said cause, as of the term in said plea 
referred to, which said judgment is in the words and figures 
following’, &e. The judgment referred to, after stating the 
term of the court and the names of the parties, proceeds thus : 
“ At this term of the court, comes the plaintiff, and moves to 
enter judgment nunc pro tune in this case, instead of a judg- 
ment recovered at the last term of this court in this case, so 
as to embrace in the judgment and consideration of the court 
the slave Ann sued for in said case; which motion being 
granted by the court, the following judgment nunc pro tunc 
is entered, as of the last term of this court.” The judgment 
entry above copied is then set out, and concludes thus: “It 
is therefore considered by the court, that the plaintiff recover 
of said defendant the said slaves, Betsey, Dick, Jim, Lucy, 
Sarah, John, nn, and Et, or Edward,” &c. The replication 
then avers, “ that said judgment nune pro tunc has not been 
reversed, annulled, or in any wise set aside ; that by the said 
several proceedings referred to, said plaintiff’s title to said 
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slave Ann became a good and legal one; that said slave Ann 
has been and remained in the possession of said defendant, 
and that he has refused to deliver her to plaintiff, or to pay 
plaintiff any sum of money for her, and that she was in de- 
fendant’s possession ot the commencement of this suit.” 

“To the fourth plea plaintiff replies, in short by consent, 
and says that she admits the recovery by plaintiff of all the 
slaves sued for in this action, except the siaves Rose, Will, 
Caroline, Eliza, and Martha; and as to these she says, that 
there has been no adjudication, and that the same, at the com- 
mencement of this suit, were in the possession of said defend- 
ant, and belonged to her as her property, and that defendant 
unlawfully detains them from her,” &e. 

The court sustained a demurrer to these replications, and 
the plaintiff refused to plead over. The rulings of the court 
on the demurrers to the third and fourth pleas, and to the re- 
plications thereto, are now assigned for error. 


Gro. W. Gay se, for the appellant, cited Wittick v. Traun, 
25 Ala. 317; Farrington & Smith v. Payne, 15 Johns. 432; 
United States Digest, vol. 3, p. 174, $$ 1022, 1023, 1040, 1041; 
4Stew. & P. 357; T Ala. 807; 7 Port. 441; 1 Blackf. 12, 


Wu. M. Byrp, contra, cited the following cases : Oliver v. 
Holt, 11 Ala. 574; O’Neal v. Brown, 21 i. 484; Phillips v. 
Berick, 16 John. 136; Farrington & Smith v. Payne, 15 7. 432; 
Pinney v. Barnes, 17 Conn. 420; White v. Moseley, 8 Pick. 
356; 19 Wend. 207. 


RICE, J.—The detention of chattels is distinguishable 
from a trespass upon or a conversion of them. A detention 
may be included in a trespass or conversion ; but there may 
be a detention, sufficient to support detinue, when there has 
been neither a trespass nor a conversion, and when, there- 
fore, neither trover nor trespass could be maintained.—Her- 
ring v. Glisson, 2 Dev. Law R. 156; Six Carpenters’ case, 8 
Coke, 290; Walker v. Hampton, 8 Ala. R. 412; MeCombie 
v. Davis, 6 East’s R. 538. 

When, by a single act, there has been a trespass upon or a 
conversion of chattels, which, at the time of such trespass or 
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conversion, or afterwards, are detained by the tort-feasor, the 
owner is not bound to treat such act as a trespass or conver- 
sion. He may do so, or he may elect not to do that, but to 
waive the trespass or conversion, and to treat the detention 
by the tort-feasor as lawful, temporarily, as to each or all of 
the chattels. If he elects to treat such single act as a tres- 
pass or conversion, and proceeds for it to judgment in an ac- 
tion of trover or trespass, then, by such election, and the very 
form of his proceeding, he is bound to regard such act as in- 
divisible, and as giving him but one cause of action ; and he 
cannot afterwards split it up into several.—O’Neal v. Brown, 
21 Ala. R. 482; Hite v. Long, 6 Rand. R. 457. If, however, 
he elects not to proceed for any trespass or conversion, but 
for the detention only, no such consequences ensue. Detinue 
proceeds on a principle ditferent from that which, in the par- 
ticular now under consideration, governs trover and trespass. 
In them, the cause of action is the single act which consti- 
tutes the trespass or conversion, and which, when preceeded 
for by the plaintiff as a trespass or conversion, is indivisible, 
and cannot be split up; but in detinue, the cause of action is 
the detention, which, when embracing separate chattels of the 
plaintiff, is, at his election, divisible, and referrible to each chattel 
detained. 

When one detains at the same time several slaves, which 
belong to another under one instrument or title, the owner 
may elect to treat the detention of each as a distinct cause of 
action, and to bring a separate action of detinue for each. 
Although there is a strong resemblance between these causes 
of action, and they belong to the same family ; yet there is 
not an identity, but, in truth and in law, they are independ- 
ent of each other. Each may be proceeded on separately, or 
all may be joined.—Snider v. Crog, 2 Johns. R. 229; State 
v. Morton, 18 Missouri R. 53. 

The plain result of these views is, that the fourth plea is 
bad, and that the court below erred in overruling the demur- 
rer to it. 





on Ree 


It may be conceded, that a verdict, which finds only part of 


the matter in issue, is not good, and will not support a judg- 
ment. But it does not follow, that because a verdict for che 
plaintiff finds for him only a part of his demand, it is a find- 





JUNE TERM, 1855. 567 


Wittick v. Traun. 











ing of only part of the matter in issue. Where the plaintiff ’s 
demand is divisible, there is no law which forbids the finding 
of a part for him, and the disallowance to him of the other 
part. It is believed to be the settled practice, that where a 
jury allow the plaintiff part of his demand only, and disallow 
the other part, they simply state in their verdict the part they 
do find for him, and are silent as to the part they disallow. If 
two slaves (Ben and Joe) were sued for in detinue, and on 
the general issue and evidence the jury should return their 
verdict as follows, “We, the jury, find for the plaintiff the 
slave Ben, and assess his value at five hundred dollars, and 
damages for his detention at fifty dollars”, I do not suppose 
any one would contend, that this verdict found only part of 
the matter in issue. It says nothing as to Joe; yet every 
one would at once admit, that its sence as to Joe was equiva- 
lent to an express finding for the defendant as to him; and 
that it amounted to a finding of the whole matter in issue— 
finding Ben for the plaintiff in express words, and Joe for the 
defendant by significant silence. Whenever the words of a 
verdict imply the whole issue, it is sufficient.—Burper v. Ba- 
ker, Croke’s Eliz. 854. 

I think the principle is incontrovertibly established, at the 
present day, that where a plaintiff sues for distinct causes of 
action, properly joined in his declaration, and the general 
issue is pleaded, and the jury allow him a specified number of 
his causes of action, and say nothing as to the others, the ver- 
dict is sufficient, and authorizes a judgement for him to the 
extent to which it finds for him; and that such a verdict, and 
judgment thereon, will bar a second action for the causes of 
action not mentioned in express words in the verdict.—Brock- 
way v. Kinney, 2 Johns. R. 210; Philips v. Berick, 16 2. 146; 
Irwin v. Knox, 102. 366; Markham v. Middleton, 2 Strange’s 
R. 1259; 6 Com. Dig. tit. Pl. (5. 19), (S. 26); Lewis v. Lewis, 
Minor’s R. 99; Wittick v. Traun, 25 Ala. R. 317. 

Where the plaintiff brings detinue for several slaves, and 
the general issue is pleaded, it not only puts in issue the title 
and detention as to all, but as to each. The jury may law- 
fully find one or all for the plaintiff. If, under such a state 
of pleadings, they find only one expressly for the plaintiff, and 
say nothing as to the others, I think the verdict, by legal im- 
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plication, would mean precisely that they found for the plain- 
tiff as to the one expressly mentioned, and for the defendant 
as to the others. 

My opinion is, that where the plaintiff brings detinue for 
eight slaves mentioned in his declaration, (Ann being one of 
the number,) and the defendant pleads the general issue, and 
the jury say they “find for the plaintiff, and assess the value 
of the slaves sued for as follows—to-wit, Betsey, at seven 
hundred and fifty dollars ; Dick, at six hundred dollars; Jim, 
at five hundred dollars; Lucy, at four hundred and fifty 
dollars ; Sarah, at three hundred and seventy-five dollars ; 
John, at two hundred and fifty dollars ; and Et, or Edward, 
at two hundred dollars ; and they also find the hire of said 
slaves to be two hundred dollars” ;—it is a good finding for 
the plaintiff as to the seven slaves therein named, and their 
hire as damages for their detention, and a good finding against 
the plaintiff as to the slave (Ann) mentioned in the declara- 
tion and not mentioned in the verdict. The jury begin by 
saying, “they find for the plaintiff”; but they instantly pro- 
ceed to show specifically what they do so find for the plain- 
tiff,—that is, seven slaves separately named and valued in the 
verdict, and “the hire of said slaves” (to-wit, said seven 
slaves). The particular controls the general; the special 
matter limits and gives precision to the general words. 
Rich v. Lord, 18 Pick. R. 325; Lyman vy. Clark, 9 Mass. R. 
235; Jackson v. Stackhouse, 1 Cowen’s R. 126; Chitty on 
Contracts, 85, and notes. 

It was as much the duty of the jury to assess the value of 
each slave they found for the plaintiff, or to state expressly 
that the one whose value was not assessed was valueless, as 
to find for the plaintiff all the slaves she had proved herself 
entitled to recover. The finding of the jury, above set forth, 
carries on its face evidence that they knew such to be their 
duty. They doubtless valued each slave they found for the 
plaintiff. When they name only seven, and value only seven, 
and give hire for only seven, I cannot, either as a man or asa 
judge, say that, by the general words at the beginning of their 
verdict (“they find for the plaintiff”), they intended to find, 
or did find, eight slaves for the plaintiff. If they intended to 
find, or did find, Ann for the plaintiff, why did they not value 
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her, or give hire for her, or state that she was worthless? 
If they did not find, or intend to find, for the plaintiff, as to 
Ann, the verdict is unobjectionable ; it follows the settled 
practice in this State in such cases, in not mentioning her at all, 
and in stating the names of those only as to whom they did 
find for the plaintiff. ‘There is nothing decisive as to the num- 
ber they found for the plaintiff, in the general words used in 
the commencement of the verdict ; for, if they had found only 
one slave for the plaintiff, the verdict might well have begun 
with the same general words—to-wit, “they find for the 
plaintiff”. It is entirely clear, that the finding as returned 
by the jury may be true, and yet the slave Ann not be found 
for the plaintiff. To the argument that Ann is found for the 
plaintiff, it may well be answered, that the other seven slaves 
sued for are clearly and undeniably found for the plaintiff; that 
if Ann is found for her, it is only by argument or inference ; 
and that the plaintiff cannot take seven slaves by the express 
words of the verdict, and another by mere argument or infer- 
ence.—Bemus v. Beckman, 3 Wend. R. 672; 6 Com. Dig. 
tit. Pl. (S.) 22 ; McCravey v. Remsen, 19 Ala. R. 435. 

3ut, whilst I think the verdict does not find eight slaves 
for the plaintiff, I have no doubt but that it does find seven 
slaves for her—the seven named and valued in it. “The ut- 
most favor has always been extended to verdicts, and they 
are not construed strictly, as pleadings are.” Whenever the 
court can collect the clear meaning of the jury from the finding, 
it is bound to work it into form and make it serve-—Moody 
v. Keener, 7 Porter’s R. 218; Tippin v. Petty, 7 ae 441; 
Hobart’s R. 54; Hawks v. Crofton, 2 Burrows’ R. 698; Miller 
v. Shackelford, 4 Dana’s R. 271. 

I also think, the proper judgment was rendered on the 
verdict, at the term at which it was rendered—a judgment, 
in the alternative, for the seven slaves named and valued in 
the verdict, and for the damages and costs. But as to the 
meaning of the verdict, and the correctness of the judgment 
rendered on it at the term when it was rendered, my brethren 
differ from me. Their views on these matters of difference 
are expressed in an opinion delivered by the Chief Justice at 
the present term, in another case between these same parties. 

If the third plea had professed to answer the complaint, 
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as to Ann only, my opinion is, it would have been good; for 
its allegations are sufficient, if true, to constitute a defence as 
to Ann. But this plea professes to answer as to Ann and 
four other slaves. As to these four others, we all agree, it is 
defective, because it does not show, with reasonable certainty, 
that the former judgment was satisfied by paying their assessed 
values, nor negative the idea that there was an unlawful de- 
tention of them after the former judgment was rendered. 
The former judgment was in the alternative, and might have 
been satisfied either by paying their assessed value, or by merely 
delivering them up, and paying the damages and costs. If it 
was satisfied in the former mode, such satisfaction vested in 
the defendant all the title to them which the plaintiff had at 
the commencement of the former suit. If it was satisfied in 
the latter mode, such satisfaction would not vest any title in 
the defendant. As such different consequences result from 
the mode in which the satisfaction was made, the plea as to the 
four cannot be good without showing that the satisfaction 
was made in money or its equivalent. The third plea is bad, 
on the principle, that a plea which does not constitute a de- 
fence to the extent to which it professes to. go, is defective in 
substance. Where it undertakes to answer as to five slaves, 
but is in truth an answer as to one only, it is bad in foto, on 
demurrer.—Deshler v. Hodges, 3 Ala’ R. 509. 
For the errors of the court below in overruling the de- 
murrers to the third and fourth pleas, its judgment is reversed, 
and the cause remanded. 





TRAUN vs. WITTICK. 
[AMENDMENT OF JUDGMENT ON VERDICT NUNC PRO TUNC.] 
For headnotes see the last preceding case. 


AppgeayL from the Cirenit Court of Dallas. 
Tried before the Hon. ANDREW B. Moone. 


Tuts is the action of detinue referred to in the pleadings of 
thelastcase. It was brought by. Mary Wittick against Henry 
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Traun, to recover eight slaves. The verdict of the jury, and 
the judgment thereon rendered at the Fall term, 1852, are set 
out in the third plea to the complaint in that case, which see. 
At the Spring term, 1853, the judgment was amended nunc 
pro tunc, as described in the replication to the third plea ; 
and from the amended judgment the defendant now appeals, 
and assigns the same for error. 


Wm. M. Byrn, for the appellant. 
Geo. W. GAYLE, contra. 


CHILTON, C. J.—It is laid down as a general elementary 
rule, that a verdict is void if it find only a part of the issue. 
See 6 Comyn’s Digest, tit. Pleader, (S.) 19, and cases there 
cited. It must also be certain—that is, must find the fact 
clear to a common intent.—J0. § 21. Keeping in view these 
long-settled elementary principles, we have no difficulty in 
arriving at a correct conclusion upon the verdict in the case 
before us. 

We may concede, that had the jury found that the defend- 
ant unlawfully detained seven of the eight slaves sued for, 
naming them, and omitting Ann, it would have been equiva- 
lent to a verdict for the defendant as to her; but they have 
not done this. Their language is, “ We find for the plaintiff, 
and assess the value of the slaves sued for,” &c., proceeding 
to name seven of the slaves, valuing each separately, but omit- 
ting the slave Ann. As Ann was one of the slaves embraced 
in the issue, and the jury find for the plaintiff, and say they 
assess the value “of the slaves sued for”, but omit her name in 
the assessment of the value, they leave it in great uncertainty 
whether they intended to find one way or the other as to her. 
The most reasonable construction of the verdict is, that they 
intended to find her with the others, but accidentally over- 
looked her when they came to assess the value. 

Be this as it may, it would be ruinous, in many cases, to 
allow the rights of parties to be concluded by such verdicts. 
The court must not be left to infer or guess at the meaning of 
the jury, and to arrive at a conclusion as to the extent of 
their finding by argument and doubtful inference; but the 
facts must be found with such reasonable certainty as will 
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enable the court to pronounce a satisfactory judgment, defini- 
tively settling the rights of the parties. This cannot be done 
in the ease before us, and we think no judgment could prop- 
erly have been rendered upon the verdict; much less could it 
be amended, so as to render a judgment aune pro tune for Ann. 

The judgment must consequently be reversed, and the cause 
remanded. 


Tr 7 . 
Rice, J.. dissenting. 





WILLIAMS vs. McCONICO, Guarptayn, &c. 


[APPL "ATION BY WIDOW FOR LETTERS OF ADMINISTRATION ON ESTATE OF HER 


DECEASED HUSBAND.] 





1. Suficiency and approval of appeal bond—When an appeal is taken from a de- 
eree of the probate ler section 1888 of the Code, a simple acknowl- 
edgment in writin; security for the costs; and if an appeal 
bond is taken. which describes uhe decree with sufficient certainty, and 
which is shown by the judge’s certificate to have been approved by him at 
the time the appeal was taken, this is a substantial compliance with the law. 

2. What d PEL i es wid w iT im administeria g om her husband's esiate—A widow is 


entitied to administer on her lusband’s estate, unless disqualified by some 
one of the causes specified in section 1658 of the Code: but the fact that she 
had separated and was living apart from him at the time of his death, and 
entertained feelings of hostility towards him, does not disqualify her. 

3. Demurrer to evidence—When a demurrer is interposed to evidence adduced 
in support of a plea, the defendant may be compelied to join in it; and if 
the evidence is insufficient to support the plea, judgment should be rendered 
for the plaintiff. 


AppEaL from the Court of Probate of Sumter. 


Mrs. Exiza A. Witttams, the appellant, having made ap- 
plication for letters of administration on the estate of her 
deceased husband, James O. Williams, the guardian ad litem 
of the decedent’s minor heirs appeared, and contested her 
right to administer on the ground of her unfitness. On the 
trial of this issue, the applicant proved the death of said 
James O. Williams, that she was his widow, and that she was 
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over twenty-one years of age, and a resident of this State. 
The contestant then introduced evidence, showing that the 
applicant had separated from her said husband some time in 
the spring previous to his death, and went to reside in Choc- 
taw county ; that she accused him of inconstaney, and said 
that she would never live with him again; that she mani- 
fested great animosity towards him, and continued to live 
separate and apart from him up to the time of his death; that 
her said husband left his business in a very confused condi- 
tion, and was involved in many lawsuits; that the applicant 
had funds in her hands, belonging to her minor children by a 
former husband, of whom she was sole guardian when she 
married Williams, which she would not deliver up on setile- 
ment, and which (as the witness thought) she would hold 
against any other person offering to administer. The appli- 
cant also introduced evidence, tending to show that she was 
of good business capacity and good moral character, and that 
any ene who administered on her husband’s estate would be 
compelled to obtain her assistance. 

The applicant demurred to the testimony introduced by the 
contestant, of which the substance only is stated above, but 
the court overruled the demurrer. She also offered to the 
court a good and sufficient bond for the faithful performance 
of the duties of the administration, but the court refused to 
receive it,and refused also to grant to her letters of adminis- 
tration on said estate; and to these rulings of the court she 
excepted, and now assigns them for crror. 

The appeal bond in the record is dated September 28th, 
1853, and is made payable to Christopher S. McConico, the 
guardian ad litem of the minor heirs. The appeal was taken 
to the January term, 1854, of this court, and the bond is en- 
dorsed by the probate judge, “Approved February 18, 1854, 
as of the date of the execution of the bond”; but he certifies, 
in answer to a special certiorari, that the bond was in fact 
approved by him at the time of its execution, though he, did 
not make the endorsement of its approval until Feb. 18, 1854. 


R. H. Suiru, for the appellant. 
A. A. CoLEMAN and Joun I’. Vary, contra. 
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GOLDTHWAITE, J.—In relation to the objections which 
have been urged against the appeal bond, it is only necessary 
to say, that under the law regulating this appeal (Code, § 1898), 
security for the costs only was required; and in such cases ¢ 
simple acknowledgment in writing is all that is necessary, to 
the effect that the surety acknowledges himself security for 
the costs of the appeal.—Riddle v. Hanna, 25 Ala.484. Here, 
the obligation is to pay the costs of the appeal, which is de- 
scribed with sufficient certainty, and it was approved by the 
proper officer, as his amended return shows, at the time the 
appeal was taken. This we regard as a substantial compli- 
ance with the law. 

in relation to the case upon the merits, the record sets out 
the whole evidence, and shows that the application of the 
appellant, as the widow of the intestate, for letters of admin- 
istration, was resisted, on the ground that she was an unfit 
person to act as administratrix. It being established that 
she was the widow, she was the first person entitled to 
administer (Code, § 1668); and under the law, every one is ¢ 
fit person, unless disqualified by some one of the causes speci- 
fied in section 1658. Allowing every legitimate inference in 
favor of the contestants upon the evidence offered by them, 
it is clear that it did not establish any ground of unfitness 
covered by the section of the Code to which we have referred ; 
and they should have been required by the court to have 
joined in the demurrer (Alexander v. Fitzpatrick, 4 Port. 405), 
and judgment on it should have been rendered in favor of the 


. 


applicant. 
Deeree reversed, and cause remanded. 





ROBERTSON vs. DAVENPORT & PATTERSON. 
2 ON OPEN ACCOUNT FOR GOODS SOLD AND DELIVERED. ] 


[ACTION UNDER Code 


1. Recoupment of damages on breach of coniract—Piaintifs contracted to deliver 
to, defendant, who was a grocer, a certain quantity of Cincinnati hams, at a 
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stipulated price per pound ; io be delivered during the season as defendant 
might want them, and to be paid for on delivery. After the delivery of a 
part of the specified quantity, the price of hams rose, and plaintiffs became 
unable to complete their contract ; and defendant having refused to pay 
for those already delivered, they brought suit for the price: Held, that de- 
fendant, if he then knew that plaintiffs were unable to complete their con- 
tract, might refuse to pay, and might recoup his damages. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rarpter. 


THis action was brought by Davenport & Patterson, as 
partners, against Thomas H. Robertson, on an open account 
for $159 33. The defendant pleaded only a special plea, al- 
leging, in substance, that in 1853 he entered into a contract 
with plaintiffs, by which they promised and agreed to sell 
and deliver to him fifty casks of Stagg & Shay’s hams, at the 
price of 105 cents per pound, and to furnish them to him as 
he might require during the then ensuing season ; that, under 
and pursuant to said agreement, plaintifis did furnish him 
with twenty casks of said hams, which he received and paid 
for at the stipulated price, excepting a small balance, which 
is the sum sued for in this action ; that they wholly failed 
and refused to furnish the remainder of the casks contracted 
for, although he was ready and willing (and so informed 
them) to receive and pay for the same according to the stipu- 
lations of said contract; that by reason of this failure on 
their part, the price of said hams having risen in Mobile to 
16 cents per pounds, defendant (who was a grocer in Mobile) 
sustained damage to the amount of about $500, which he in- 
sists he has a right to recoup in this action, and therefore - 
claims judgment for the balance in his favor. 

A demurrer was interposed to this plea, but the court over- 
ruled it; and a trial was then had on issue joined. LP 

On the trial, as appears from the bill of exceptions, “ it was 
shown that the hams sold, the price of which was sued for, 
were part and parcel of fifty tierees of hams which the plain- 
tiffs had agreed, in December, 1852, or January, 1853,. to 
furnish to the defendant during the coming year (until new 
hams came into market), as he should want them, and as they 
could be obtained from Cincinnati within a reasonable time 
after notice ; the defendant being a grocery merchant in the. 
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city of Mobile. They were to be Stagg & Shay’s hams, and 
were to be furnished at the rate of 10 cents per pound, add- 
ing ‘thereto the expenses from Cincinnati to Mobile, which 
would be about 14 cents per pound. About eighteen tierces 
had been delivered from time to time, part of the money for 
which had®been paid ; and a part of the hams which were 
delivered on the 15th, 20th, and 24th of August, 1853, con- 
stituted those sued for in this action. The defendant refused 
(to pay for them?), because he believed, from information de- 
rived from other sources than the plaintiifs, that he could not 
get the balance of hams contracted for, and that the injury he 
would sustain by reason of plaintiffs’ non-compliance with 
their contract would be much more than the price of the hams 
now sued for. By the terms of the contract, the hams were 
to be paid for, from time to time, as delivered ; and after the 
hams now sued for were delivered, the money was demanded, 
and payment refused by the defendant; and no more hams 
were delivered to him after such refusal. The defendant in- 
troduced several witnesses, grocery merchants in Mobile, who 
testified, that they had severally made similar agreements 
with plaintiffs that season, to be supplied with Stage & Shay’s 
hams, from time to time, in large quantities, at the same 
price; that a portion of the hams had been delivered by 
plaintifis to each of them, but after the delivery of less than 
half of what they were to have received, neither of them could 
get any more; that they could obtain none from plaintifis 
after the 15th or 20th August, 1853, and that plaintiffs, after 
that time, had no more hams to supply to those with wh 
they had contracted, and did wholly fail to supply them (said 
witnesses), with many other grocery merchants, with hams in 
pursuance of their contracts after that date. Defendant 
prowed, also, that along in the summer of 1853 hams rose in 
price from i2} to 16 cents per pound, and that the price kept 
up in Mobile until new hams came in the following season ; 
and that he had sustained damage, by reason of his not get- 
ting the hams as contracted for, to a greater amount than the 
sum claimed by plaintiiis. 

“ After the court had charged the jury generally, the de- 
fendant requested the court to instruct them, that if they be- 
lieved that plaintiffs, at the time when the money for the bill 
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sued upon 1 was demanded, had ceased to have ability to com- 
ply with their contract, and the defendant knew that fact, he 
might refuse to pay for the hams sued for, and might recoup 
his damages. This charge the court refused to give, and the 
defendant excepicd.” 

The refusal to give this charge is now assigned for error. 


Cuar.es P. Roprnson, for the appellant. contended, that 
an express refusal, on the part of the plaintiffs, to continue to 
furnish hams during the season, would certainly justify a re- 
fusal by the defendant to pay for those already furnished, and 
the recoupment of his damages ; and that an inability to per- 


form, as shown by the evidence, was tantamount to a refusal. 


K. B. SEwALL, contra, made the following points : 

1. The defendant’s refusal to pay for the hams delivered to 
him on the 15th, 20th, and 24th August, was a breach of the 
contract on his part, and gave to the plaintiffs, who were then 
in no default, a right to abandon the contract, and to reéover 
the price of the hams delivered.—Fletcher v. Cole, 23 Ver- 
mont R. 114; Po unds- v. Baxter, 4 Greenl. 454; Dwinel v. 
Howard, 30 Maine R. 258; Allen v. Robinson, 2 Barb. (S. C.) 
341; Martin v. Chapman, 6 Port. 344; Pharr v. Bachelor, 3 
Ala. 240; awe Wade, 413. 208; Lord v. Belknap, 1 Cush- 
ing’s R. 283; 6 English Law & Equity R. 230. 

2. ae ‘and information, as to plaintiffs’ inability to per- 
form their contract, whether believed or not, formed no ex- 
cuse for defendant’s breach of contract. 


ri a) 
US: 


RICE, J.— However technical rules are to be attended 
to, and in some cases cannot be dispensed with, yet, in ad- 
ministering justice, we must not lose sight of common sense; 
and the common sense of this case will not be found to mili- 
tate ( any rule of law.”—Rawson v. Johnson, 1 East’s 
Rep. 20 

No ae ean be entertained, that under the evidence dis- 
closed in the record, the charge as asked by the appellant 
should have —_ giv en.—Tucker y. Woods, 12 Johns. R. 
190; Judson v. Wass, 11 7). 525; Wadlington v. Hill, 10 
Smedes & Marsh. R. 360; Bank of Columbia v. Hagner, 1 

37 
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Peters’ R. 465; Gardner v. King, 2 Iredell’s R. 297; Jones 
v. Barkley, Doug. R. 659; Waterhouse v. Skinner, 2 Bos. & 
Pul. 447; 1 Saund. Pl. & Ey. 116; Thorpe v. Thorpe, 1 Salk. 
R. 171; Calonel v. Briggs, 7. 112; Langfort v. Adm’r of 
Tiler, 76. 113; Lancashire v. Killingworth, 2 2b. 623; Good- 
isson v. Nunn, 4 Term R. 761; Morton v. Lamb, 7 7. 125; 
Rawson v. Johnson, supra; Powell on Contracts, 417, 418, 
419; Marshal v. Craig, 1 Bibb’s R. 379,890; Carrell v. Col- 
lins, 2 1b. 429. 

For the error of the court below in refusing the charge as 
asked, the judgment is reversed, and the cause remanded. 





EDMONDSON vs. WELSH anv WIFE. 
[BILL IN EQUITY FOR ALLOTMENT OF DOWER.] 


1. What seizin of husband gives righi to dower —To entitle the widow to dower in 
lands of which her husband was seized during the coverture, he must have 
been beneficially seized, though but for a moment, to his own use, and not 
as a mere conduit for passing the title. 

2. Admissibility of parol evidence to prove absolute deed a trust.—It is the settled law 
of this State, that parol evidence i$ admissible to show that a deed, absolute 
on its face, was received in trust for a particular purpose, and that the ven- 
dee was a mere conduit for passing the title. 

3. Purchase by mortgagee at mortgage sale—If the mortgagee, through an agent, 
becomes himself the purchaser at the sale under the mortgage, the mortga- 
gor may avoid the sale, but no other person can complain of it. 

4. Estoppel against denial of husband's seizin—Where the demandant’s husband 
was the mere conduit for passing the title from his vendors as trustees back 
to them individually, a party deriving title from them is not estopped from 
showing that he had no beneficial seizin: his seizin is not thereby denied, 
but only explained. 

5. Evidence held sufficient to explain husband’s seizin—The demandant’s husband, 
on receiving a deed with covenants of warranty from the assignees of a 
mortgage, re-conveyed to them on the same day by quit-claim deed; aad 
the subscribing witness to the deeds testified, that the husband purchased at 
the sale for the assignees, that'no money passed between the parties, and 
that the transfer of deeds was intended to make good titles to the property: 
Held, that the evidence was sufficient to show that the husband had no bene- 
ficial seizin of the land. 
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“ AppeaL from the Chancery Court of Montgomery. 
Heard before the Hon. James B. Cuark. 


Tus bill was filed by the appellant, Mrs. Eliza Jane Ed- 
mondson, to enforce a claim to dower, as the widow of John 
Edmondson, deceased, in certain lots in the city of Mont- 
gomery, of which (as the bill alleged) said Edmondson was 
seized during the coverture, and which were in the defend- 
ants’ possession at the filing of the bill. The bill and exhibits 
show that the lots were conveyed to Edmondson by Wilkin- 
son & Hunt, by deed absolute on its face, with covenants of 
warranty, dated May 31,°1824; and that they were on the 
same day re-conveyed by Edmondson to Wilkinson & Hunt, 
by quit-claim deed. By a separate instrument attached to 
this quit-claim deed, Mrs. Edmondson released her right of 
dower in said lands to said Wilkinson & Hunt; and her re- 
linquishment of dower was acknowledged, on private exami- 
nation, before George H. Gibbs, clerk of the County Court 
of Montgomery. In relation to this relinquishment, how- 
ever, the bill charges that it has no binding effect whatever, 
because the complainant was an infant at the time, and because 
the clerk of the County Court then had no authority to act 
in the premises. 

The defendants answered the bill, and set up several dis- 
tinct defences, of which it is only necessary to notice par- 
ticularly that on which the case is here made to turn. They 
allege that Wilkinson & Hunt, who conveyed to Edmondson, 
were the assignees of a mortgage, with a power of sale, 
executed by one David A. Northrop ; that the lots were sold 
under said mortgage, and were bid off by said Edmondson 
for said Wilkinson & Hunt; that Edmondson paid no money 
on his bid, but on the same day, on receiving the deed of 
Wilkinson & Hunt, and as part of the same transaction, re- 
conveyed them to said Winkinson & Hunt by quit-claim deed ; 
that Edmondson never had actual possession of the lots, never 
received the rents and profits thereof, and never had any 
beneficial interest in them; and the defendants plead these 
matters in bar of the relief sought. To sustain this defence, 
the defendants took the deposition of Justus Wyman, who 
was the subscribing witness to the two deeds, and who states, 
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from his recollection of what passed between the parties at 
the time of their execution, that Wilkinson held a mortgage, 
or deed of trust, under which said lots were sold, and were 
bought in for him by Edmondson ; that he saw no money, or 
other consideration, pass between the parties, and “that the 
transfer of deeds was to make good titles to the property.” 

On final hearing, on bill, answer, exhibits, and proof, the 
chancellor dismissed tlie bill ; and his decree is now assigned 
for error. 


Tomas WILLIAMS, for the appellant, made these points:— 

1. Where the husband is beneficially scized, though but 
for a moment, his widow is entitled to dower.—3 Bla. Com. 
132; Cro. Eliz. 503; Cro. Car. 190; Hardin’s R. 482. 

2. To establish a right to dower, a widow is not bound to 
show a chain of title in her husband, but seizin and possession 
are sufficient.—7 Dana, 173; 3 Rich. 63; 5 Cowen, 301; 11 
Ala. 169. 

3. Parol evidence cannot be received to create a secret 
trust against the express words of a deed, absolute on its face, 
purporting to be for valuable consideration, and containing 
covenants of warranty of title-—Stevens v. Cooper, 1 Johns. 
Ch. 429 ; Leman v. Whitley, 4 English Ch. 423 ; Squire vy. 
Harder, 1 Paige, 494. 

4. But, if parol evidence is receivable, the evidence in this 
casc is insufficient ; a single witness testifying to his recollec- 
tion of facts which occurred twenty-six years previously.— 
Freeman vy. Baldwin, 13 Ala. 246. 

5. As the defendants claim under Wilkinson & Hunt, who 
claimed under Edmondson, they are estopped from deny- 
ing his seizin——Wooldridge v. Wilkins, 3 How. (Miss.) R. 
360; Whitehead v. Middleton, 2 7b. 692; Hitchcock v. Har- 
rington, 6 Johns. 290; Collins v. Torry, 7 7.280; Hitchcock 
v. Carpenter, 9 ib. 344; Plantt v. Payne, 2 Bailey, 319; Na- 
son v. Allen, 6 Greenl. 244; Kimball v. Kimball, 2 ib. 226; 
Bancroft v. White, 1 Caines, 190. 


Nat. Harris, contra, contended, among other things,— 


1. That Edmondson’s seizin, being merely transitory and as 
trustee for Wilkinson & Hunt, was not sufficient to entitle his 











JUNE TERM, 1855. §81 
Edmondson v. Welsh and Wife. 











widow to dower.—4 Kent’s Com. 38; 1 Lomax’s Digest, 86, 
$18; 1 Cruise’s Digest (by Greenleaf), pp. 171-2, and cases 
cited ; Eslava vy. Lepretre, 21 Ala. 504; Francis v. Garrard, 
18 2. 794; Small v. Proctor, 15 Mass. 499; Bisland v. Hew- 
ett, 11 Sm. & Mar. 165; Maybury v. Brien, 15 Peters, 21. 

2. Edmondson’s purchase for Wilkinson & Hunt, at a sale 
made by themselves, was not void, but voidable only at the 
instance of the mortgagor, and valid as to all other persons. 
Scott v. Freeland, 7Sm.& Mar. 409; Bland v. Muncaster, 
24 Miss. 68. 


CHILTON, C. J.—1. It is well settled that, to entitle the 
wife to dower, the husband must have been beneficially seized 
to his own use, during the coverture, of the land out of which 
it is claimed. If it be so vested but for a moment, provided 
the husband is not the mere conduit for passing the title, the 
right of dower attaches.—4 Kent’s Com. 37-8, (ed. 1854); 
Eslava v. Lepretre, 21 Ala. 504; 1 Greenl. Cruise, 171-2, 
and notes. 

2. It is also the settled law in this State, whatever it may 
be held elsewhere, that parol evidence is admissible to show 
the fraudulent use of a decd, or that a party receiving an 
absolute deed received it in trust for a particular purpose. 
The case of Kennedy's Heirs & Executors v. Kennedy’s Heirs, 
2 Ala. 271, is full to this point, and fully justifies the defend- 
ants in this case in proving that Edmondson was the mere 
conduit to pass the title of Wilkinson & Hunt, as trustees, 
back to them as individuals. 

3. The deed to Edmondson was not void, but voidable at 
the election of the mortgagor. As he does not complain, it 
is not for any one else to set up that he is injured by reason 
of the trustees ur mortgagees buying thus indirectly at their 
own sale.—See Cunningham’s Adm’r v. Rodgers, 19 Ala. 149; 
Saltmarsh v. Beene, 4 Port. 283; 5 Vesey, 678. 

4. The doctrine of estoppel does not apply in the case be- 
fore us. If thé husband was the mere conduit to pass the 
title, as we have above stated, he had no such seizin as enti- 
tles his widow to dower. The estate in him is in the same 
category as if it had vested in and out of him at the same 
instant ; as in case of a sale and mortgage back, or where he 





ee 


seem crease seeeeeseemseeressesnansarsmnpngrmaemennoe —= 








582 ALABAMA. 





Gantt v. Doe ex dem. Cowan. 





merely executes a power of appointment. In short, when it 
is shown that, although the husband was seized, it was not 
beneficially, but as a naked trustee, the right to dower does 
not attach. The seizin, therefore, is not denied, but is so 
explained as to defeat the wife’s claim.—See, as to estoppel in 
cases of dower, Edmondson v. Montague, 14 Ala. 370. 

5. The proof of Justus Wyman (leaving out that portion 
of it objected to), he being a subscribing witness to the deeds 
from Wilkinson & Hunt to the demandant’s husband, and 
from him back to them,—coupled with the fact that those 
deeds bear even date, and the surrounding circumstances, as 
also with the further fact that the conveyance from Edmond- 
son to them is but a quit-claim,—very satisfactorily shows 
that Edmondson had no beneficial interest in the land—that 
he was a naked trustee, or mere conduit to pass the title to 
Wilkinson & Hunt. 

Entertaining these views, it is unnecessary that we notice 
the other questions presented in the argument. 

Decree affirmed. 





GANTT vs. Dor Ex prem. COWAN. 
[EJECTMENT. ] 


1. Estoppel against setting up outstanding iitle—Where the plaintiff and defendant 
in ejectment derive title through mesne conveyances from the same ven- 
dor, there is no necessity for proof of title beyond him, and the defendant 
cannot set up an outstanding title in a third person; and that the plaintiff 
claims under a quii-claim deed, while the defendant claims under a subse- 
quent purchase at execution sale, does not affect the principle, unless the 
defendant can show that the defendant in execution, after the execution of 
plaintiff’s quit-claim decd, acquired a superior title. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 
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Tus action was brought by Robert H. Cowan and Thomas 
Cowan, against Edward Gantt, for the recovery of a town 
lot in Selma. The title adduced by the plaintiffs was, Ist, a 
quit-claim deed from Jesse Beene to Jeremiah Pitman, dated 
January 14, 1837; 2d, a quit-claim deed from said Pitman to 
Thomas H. Cowan, dated January 24, 1838 ; 3d, a quit-claim 
deed from said Thomas H. Cowan to themselves, dated March 
4, 1838; and, 4th, “oral testimony tending to show that the 
lot in controversy was the same lot mentioned in said several 
deeds, and that Jesse Beene was in the possession of the same 
at the time of his said sale to Pitman.” The defendant then 
introduced and read to the jury the following documentary 
evidence of title: Ist, a patent from the United States to 
George Phillips and Wm. R. King, for the section of land 
embracing the lot in controversy, dated November 24, 1823 ; 
2d,a deed from the coroner of Dallas county to Tarleton 
Woodall, for the lot in controversy, which had been sold under 
execution in favor of Jeremiah Pitman against Thomas H. 
Cowan and John F. Conoley, who was the sheriff of the 
county, dated October 6, 1845; and, 3d, a deed from said 
Woodall and wife to himself, dated February 18, 1847. 

This being all the evidence, the court charged the jury,— 

“That if they believed from the evidence that both the 
plaintiff and the defendant claimed title to said lot from 
Thomas H.Cowan, then the defendant would be precluded from 
setting up in defence an outstanding title in a third person.” 

The defendant excepted to this charge, and asked the fol- 
lowing instructions :— 

“1, That if the plaintiffs rely on a documentary title to 
said lot, they must show a connected chain of title from the 
United States Government to themselves, or they cannot 
recover. 

“9. That if the defendant claims under a judicial sale, he 
can show an outstanding title in a third person. 

“3. That if the plaintiffs claim under a quit-claim deed 
from Jesse Beene, the defendant can show an outstanding title 
in a third person—the patentees and their heirs.” 

The court refused these charges, and to each refusal the 
defendant excepted ; and he now assigns for error the charge 
given, and the refusals to charge as requested. 
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Gro. W. GayLe, for the appellant, contended,— 


1. That the defendant could show an outstanding title ina 
third person, because the plaintiffs, holding under a quit-claim 
ney had only a possessory title.——Jackson v. Hubble, 1 Cow- 

s R. 613; Jackson v. Hill, 5 Wend. 532. It is true that 
one who has had a prior possession may recover in ejectment ; 
but when both parties (not being landlord and tenant) have 
nothing but a possessory title, there is nothing to prevent the 
ordinary defence of an outstanding title. 

2. That the defendant was not estopped from setting up an 
outstanding title, by any act done by him with plaintiff, or by 
any relation existing between them, —lKing vy. Stephens, 18 
Ala. 475; aces, v. Lyon, 7 ib. 564; Cox v. Davis, 17 2. 
716; Jackson y. Morse, 16 Johns. 197. 

3. The case of Seabury v. Stewart & Easton, 22 Ala. 207, 
has no application to this case, because the defendant, in ef. 
fect, there occupied the position of tenant to the plaintiffs, 
and was estopped by the relation from setting up an out- 
standing title. 

4, It is not shown that Beene, under whom plaintiffs claim, 
had any title, or exercised acts of ownership. The plaintiffs, 
therefore, were disscizors and trespassers against the legal 
owner, and cannot recover even of a trespasser.—bradstreet 
v. Huntington, 5 Peters, 402; Knox v. Kellock, 14 Mass. 200; 
Wolcott v. Knight, 6 i. 418; Prop. Ken. Pur. v. Springer, 
4 ib. 416. 

5. Thomas H. Cowan only held a possessory title, while 
the defendant was in possession, and held the coroner's deed. 
Ejectment cannot be maintained upon mere possession against 








adverse documenta aty title —H baliett v- Kslava, 2 Stew. 110. 
6. The plaintiffs, relying as they they did on documentary 


title, were beind: io show a complete chain of title from the 
United States to themselves; un this they failed to do.—2 
Stew. woe 3 ib. 60; 1 tb. 298; Stevens v. King, 21 Ala. 429; 


Brock v. Yongue, 4 i). 587; Hines v. Greenlee, 3 ib. 73; 2 
Port. 280. 


Wa. M. Byrp, contra, contended that, where the plaintiff 
and defendant claim through the same source, or a common 
vendor, the defendant is estopped from setting up an out- 
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standing title, and the plaintiff i is reliev ed from the necessity 

of tracing his title back beyond the common vendor; and 
cited the following cases: Pollard vy. Cocke, 19 Ala. 188 ; 
Seabury v. Stewart & Haston, 22 ib. 207; Cooper v. Gal- 
breath, 3 Wash. C. C. 549. 


CHILTON, C. J.—The defendant claimed the land in this 
case under a purchase made at a sale by the coroner, in vir- 
tue of av execution against Thomas H. Cowan and another. 
The land was levied on, as appears by the recitals in the deed, 
as the property of said Cowan,—was sold as his property, 
and conveyed by the coroner to Woodall, the purchaser, who 
conveyed to Gantt, the defendant. 

The plaintiff also claims the same lot by conveyance from 
Thomas H. Cewan, through mesne conveyances to himself. 
The case, therefore, is a very plain one. As both parties 
claim through Thos. H. Cowan, the defendant by purchase 
under execution, they admit the title of Cowan, and there 
was no necessity for proof of title beyond their common ven- 
dor. The coroner could only sell a legal title; and the 
acceptance of a deed under the purchase, and relying upon it 
as evidence of title, was an admission by the defendant that 
Cowan was seized of a legal title. The only inquiry, then, 
was, which of the parties had obtained the legal title from 
such common vendor. That the plaintiff claimed by quit- 
claim deed, does not alter the principle, unless the party claim- 
ing to hold by a subsequent conveyance from the same grantor 
should be able to prove that such grantor acquired a title in 
the meantime superior to that conveyed to the plaintiff. 
Nothing of the kind is shown here; and as the charge which 
the court gave properly presented this question to the jury, 
the charges asked by the defendant, which conflicted with it, 
were properly refused.—See Brock v. Yongue, 4 Ala. 584 ; 
Pollard v. Cocke, 19 id. 188, and cases there cited; Seabury 
v. Stewart, 22 ib. 207. 

The law will refer the possession of the defendant to the 
title which he sets up for its protection; and as he claims 
under a title derived from Cowan, the plaintiff’s vendor, and 
holds possession under that title, he cannot be allowed to say 
that Cowan had no title, but that it is in a third party, with 
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whose title he stands in no wise connected.—See cases above 
cited ; also, Jackson, ex dem. Brown, v. Hinman, 10 Johns. R. 
292; Jackson v. Harper, 5 Wend. 246; Jackson v. Murray, 
12 Johns. 201; 13 2. 316; ib. 483; Jackson v. Tuttle, 9 
Cow. R. 233; Jackson vy. Walker, 7 ib. 637. 

Judgment affirmed. 





GARRETT et au. vs. LYLE. 


[BILL IN EQUITY TO OBTAIN DIVESTITURE OF LEGAL TITLE TO LAND, AND TO 
ENJOIN ACTION AT LAW FOR ITS RECOVERY. ] 


1. Rule that plaintiff must recover on strength of his own title—Although, in equity, 
as well as at law, a plaintiff must recover on the strength of his own title, 
and not on the weakness of the defendant’s; yet it is not necessary that he 
should show a good title against all the world, but it is enough that he 
shows a right to recover against the defendant. 

2. Estoppel against denying validity of judicial proceedings by claiming title under them. 
Where the plaintiff and defendant both derive title from a purchaser at an 
administrator’s sale, made under an order of the probate court, the defend- 
ant is estopped from denying the validity of the proceedings connected with 
the sale. 

3. Purchaser of land in possession of third person affected with notice—W here one pur- 
chases land in the possession of a third person, without inquiring into his 
rights or the character of his possession, he is affected with all the equitable 
rights binding on his vender. 


APPEAL from the Chancery Court of Chambers. 
Heard before the Hon. W. W. Mason. 


Tuts bill was filed by Thomas G. Lyle against John Gar- 
rett, Bartholemew B. Moore, Allen Mc Walker, and the heirs- 
at-law of William Vann, deceased ; and its object was, to ob- 
tain a divestiture of the legal title to a certain tract of land, 
and a perpetual injunction of an action at law instituted for 
its recovery. It alleges, that the said tract of land was allot- 
ted and set apart, under the treaty between the United States 
and the Creek Indians, to an Indian woman by the name of 
Sally, as her reservation, and she was duly located on it; 
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that said Indian afterwards died in possession of said land, 
having never sold or otherwise disposed of it ; that letters of 
administration on her estate were granted by the Orphans’ 
Court of Chambers, in which county said lands were situated, 
to one Gresham, who afterwards, as administrator, petitioned 
said court for an order of sale of said lands ; that on the first 
Monday in August, 1835, said court granted an order of sale, 
and appointed three commissioners to conduct the sale ; that 
the commissioners, pursuant to the order of sale, proceeded 
to sell said lands, on the 3d October, 1835, at public auction, 
and one William Vann became the purchaser, through one 
Bonner as his agent, for the sum of $827; that the commis- 
sioners made their report of the sale to said court, showing 
that Bonner was the purchaser, but they afterwards rectified 
their report so as to show that Vann was the real purchaser ; 
that Vann paid the purchase money to the commissioners, 
who paid it to the clerk of the court, who paid it to the ad- 
ministrator ; and that said court, in July, 1837, decreed that 
said commissioners should convey the land to said Vann. 
The bill further alleges, that said Vann entered into pos- 
session of said lands, and on the 25th January, 1836, sold them 
to Allen McWalker, and executed to him a written instru- 
ment, under seal, which recited the said sale, and was condi- 
tioned that Vann should refund the purchase money if he 
failed to obtain for Mc Walker sufficient titles for said land ; 
that McWalker paid the purchase money, went into possession 
of the land, erected valuable improvements thereon, and on the 
8th November, 1845, sold said land to complainant, and exe- 
cuted to him his bond for titles ; and that complainant paid the 
purchase money, entered into possession of the land, has re- 
mained in possession thereof from that time up to the filing 
of his bill, and has erected valuable improvements thereon. 
it is then alleged, that said Vann, in November, 1841, hav- 
ing in the meantime become insolvent, again sold said lands 
to said B. B. Moore; that this sale, though purporting to be 
for value reeeived, was in fact fraudulent, and was intended 
to defeat his previous sale to McWalker, who, as was well 
known to said Moore, was then in the adverse possession of 
the lands; that Vann died some time in 1843, and in Febru- 
ary, 1846, said Moore conveyed said lands to his co-defend- 
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ant John Garrett, under (as complainant charges) some cham- 
pertous agreement to divide the spoils between them ; that 
Moore and Garrett, in pursuance of their fraudulent agree- 
ment, on the 17th day of August, 1846, procured a deed to be 
made by said commissioners to said Vann, who had then been 
dead about three years; that said Garrett, by a fraudulent 
use of the said deed, together with the conveyances by said 
Vann to Moore, and by Moore to himself, procured a patent 
for said lands from the United States Government on the 14th 
December, 1846, which he is now setting up as valid against 
complainant ; and that he has instituted suit against com- 
plainant, in the Circuit Court of Chambers, for the recovery 
of said lands. 

A transcript of the proceedings of the Orphans’ Court in 
the matter of the sale of the land, and copies of all the con- 
veyances, title-bonds, &c., are appended as exhibits to the 
bill ; and the prayer is, that the legal title to said land may 
be divested out of said Gat rrett, or that he may be declared a 
trustee for complainant,—that the action at law may be per- 
pttually enjoined, and for general relief. 

The defendants Moore and Garrett filed separate answers 
to the bill, but they are in substance the same. Thev deny 
specifically all the allegations of fraud ; admit that the land 
belonged to the said Indian as her reservation, was sold un- 
der an order of the Orphans’ Court, and was bought by said 
Bonner for Vann; deny all knowledge of the alleged sales 
from Vann to McWalker, and from the latter to complain- 
ant, as also of the accompanying adverse possession ; and/al- 
lege that Vann, on the 17th October, 1835, previous to the 
alleged sale to MeWalker, being indebted to Moore, sold 
said lands to lim, and executed to him a title-bond of that 
date, and that the subsequent conveyance in 1841 was only 

carrying out this contract. 

The record is very voluminous, but the view here taken of 
the case renders it unneecssary to state the evidence. On 
final hearing, on bill, answer, exhibits, and proof, the chan- 
cellor granted the relief sought by the hill ; and his decree is 
now assigned for error. 


L. E. Parsons, with whom was D. CLopton, for appellants, 
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contended that the proceedings of the Orphans’ Court, under 
which the complainant derived title, were void for want of 
jurisdiction ; and made these additional points : 

1. That it is the settled rule in equity, as at law, that the 
plaintiff must recover on the strength of his own'title, and 
not on the weakness of the defendant’s title—Antonez v. Hs- 
lava, 9 Port. 537; Pickens v. Harper, 1 Sm. & Mar. Ch. 539. 

2. That the defendants are not estopped from showing that 
Lyle has no sufficient equitable right on which to found his 
claim for relief. A grantee is permitted to show that his 
grantor was not seized, as is every cay allowed in actions of 
covenant.—Small v. Procter, 15 Mase. 499, Where the truth 
appears by the same record, as it does here, a man shall not 
be estopped.—Co. Litt. 352 b; Plowd. 134, 422; Comyn’s 
Digest, tit. Estoppel (H, 2); Sinclair v. Seek <son, 3 Cowen’s 
R. 586. The proceedings of the Orphans’ Court being void, 
the recital of them in the patent cannot operate as an estop- 
pel.—Kercheval v. 'T'riplett’s Heirs, 1 A. K. Mar. 495-6. 
Since the patent is the deed (not of Garrett, but) of the United 
States, it cannot operate to estop him irom denying that the 
grantor had title—Winlock v. Hardy, 4 Litt. 274. Estop- 
pels must be mutual, which this is not; neither did Garrett 
procure the order of sale, or induce either Mc Walker or Lyle 
to purchase.—Stone v. Brittan, 22 Ala. 547. The case of 
Cocke v. Pollard, 19 Ala. 192, does not militate against this 
view, since we here show (what the court there say must be 
shown) that the heirs of the Indian have the title. 


JAS. E. BELSER, contra, insisted that the defendants in the 
court below were estopped from denying the validity of the 
proceedings of the Orphans’ Court, and cited Lamkin v. 
Reese, 7 Ala. 170; Cocke v. Pollard, 19 7. 192. 


Note By ReporterR.—Many other points are raised on the 
record, and argued on the bricfs of the respective counsel ; 
but they have no connnection with the points decided by the 
court, and are therefore omitted. 


GOLDTHWAITE, onsider it at all neces- 
sary to investigate the validity of the proceedings of the Or- 
phans’ Court in relation to the sale of the land, for the reason, 
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that Moore and Garrett, from the position which they occupy, 
cannot be allowed to question their correctness. We do not 
deny, that in equity, as well as at law, the plaintiff must re- 
cover on the strength of his own title ; but because this is the 
rule, it does not follow that he must show a good title against 
all the world. It is. enough that he shows a right to recover 
against the defendant; and there are many cases in which he 
has this right, although another person might recover it from 
him. 

Considering the case without reference to the alleged sale 
from Vann to Moore, in 1835, the facts disclosed by the re- 
cord are, that Vann bought the land at an administrator’s 
sale had under the proceedings of the Orphans’ Court; that 
in 1836 he sold, and executed his bond for titles, to Mc Walker, 
who paid the purchase money, and went into possession. 
The complainant Lyle asserts his right to the land under a 
subsequent purchase from McWalker, as set out in his title 
bond. In 1841, while McWalker was in possession under 
his purchase, Vann sold to Moore, executing to him a writing 
reciting the sale, not under seal. This writing, in 1846, 
Moore assigned to Garrett, under an agreement: with him, 
that he should obtain a patent from the United States; and 
if he obtained it, Garrett was to keep the land, and pay Moore 
one half its value. The pleadings admit that Garrett ob- 
tained the patent by virtue of the sale had under the pro- 
ceedings of the Orphans’ Court; and having done this, he 
attempts to support the title thus obtained, against the prior 
equity of McWalker based upon the same proceedings, by as- 
serting that they are void. 

Upon the mere statement of the proposition, it is so manifest- 
ly opposed to natural equity, that it would require the strong- 
est array of authority to supportit. The doctrine of estoppel 
has its origin in reason and justice, and the principles on 
which it is founded apply equally to the admission of judicial 
proceedings as any other act or admissions; and that such 
proceedings are void, does not in the slightest degree affect 
the question as to the right of the party who has secured an 
advantage to himself, or changed the condition of others by 
asserting their validity, to be allowed to deny them. A 
party may be estopped from denying the validity of a void 
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dedd.—Drane v. Gregory, 3 B. Mon. 619. A purchaser at 
administrator’s sale is estopped from showing its illegality, 
while he retains possession of the property sued for under the 
sale.—Harbin v. Levi, 6 Ala. 399. The principle on which 
these decisions rest, is the same which must govern in the 
one under consideration. ‘The title of Garrett has‘no other 
foundation than the sale of the land undér the proceedings of 
the Orphans’ Court. In obtaining and accepting the patent, he 
recognized its validity ; and this title he is using*to eject one 
who claims under the same sale, and by a prior‘and superior 
equity. He cannot do this, without denying the validity of 
the sale upon which his own title is founded, and this the 
policy of the law will not allow: it would be virtually per- 
mitting him to disparage the title under which he asserts his 
right. 

The view we have taken is decisive of the case, in the as- 
pect in which we have considered it, as it throws the equity 
of the appellants, Garrett and Moore, upon the sale made to 
the latter in 1841 ; and as between that sale, and the prior 
purchase made by McWalker, the last must prevail. The 
rule is, that where one purchases land in the possession of a 
third party, without inquiring into his rights or the character 
of his possession, he is affected with all the equitable rights 
binding on the vendor. 

In relation to the alleged sale to Moore in 1835, it is only 
necessary to say, that the burden of proof devolved on them. 
The testimony not only fails to show that any such sale was 
made, but there is a clear preponderance of evidence to the 
fact that the written contract of sale which is set up by the 
parties was a fabrication, got up by Vann and Moore for the 
purpose of defrauding McWalker,—made after the sale, and 
antedated in order to accomplish the fraud. 

The decree is affirmed, and Moore and Garrett must pay 
the costs of the appeal. 
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GODBOLD vs. BLAIR & CO. 


[ACTION UNDER CODE ON OPEN ACCOUNT FOR GOODS SOLD AND DELIVERED. } 


—_ 


. Amendment of compiaint.—When suit is brought in the name of a firm, on an 
open account for goods sold and delivered, if the evidence shows that a 
party not jomed was a partner in the firm at the time the account was con- 
tracted, the complaint may be amended (Code, § 2403) by adding lis name. 

. Proof of merchant's account tby parol testimony of clerk and by his books —A mer- 
chant’s books are not admiss sible evidence for him, in a suit on an account, 
except by the defendant's consent; nor. conceding their admissibility, 
would they be higher or better evideace than the positive testimony of his 
clerk, who swears to the sale and delivery of the articles, although he can- 
not recollect their dates. and has never compared the account with the 
books. 

3. Charge requiring explanation erroncous.—A charge asked, which, to prevent it 
from misleading the jury, requires to be qualified or explained, may prop- 
erly be refused. 

4. Sufficiency of evidence to authorize recovery.—Positive certainty is not ordinarily 

attainable in actions on open accounts: if the jury are reasonably satisfied 
from the evidence of the existence of the facts which constitute the alleged 
indebtedness, it is sufiicient to authorize a recovery by the plaintiff. 


te 





AppEAL from the Cireuit Court of Baldwin. 
Tried before the Hon. CHARLES W. Rapier. 


Tuis action was brought by Henry D. Blair, trading under 
the name and style of H. D. Blair & Co., against C. M. God- 
bold, to recover the amount of an open account for goods, 
wares, and merchandize sold and delivered by plaintiff to de- 
fendant previous to the 20th day of April, 1854. 

“The only witness introduced by plaintiffs to sustain their 
action, was one 8. F. Freeman, who testified, that he was and 
had been the plaintiff’s clerk ; that’ the account sued on was 
correct; that he sold and delivered to the defendant the 
goods charged in said account, and that the sum sued for was 
still due and unpaid. Upon his cross-examination by defend- 
ant’s counsel, he said, that the account shown and sued on in 
this case was not in his handwriting; that he did not com- 
pare said account with plaintiffs’ books; that he could not, 
unless he had the entries he had made in plaintiffs’ books to 











JUNE TERM, 1855. 593 
———s«odbold vy. Blair & Co. 








SE 


refer to, to refresh his recollection, state at what dates the 
particular items in said account were sold and delivered to 
defendant ; that he did not bring the books, because he did 
not know they would be wanted; that he could not, without 
said books, state whether the items mentioned in said account 
were sold and delivered to the defendant on the dates speci- 
fied in the account ; that a portion of the goods charged in 
said account were sent to the defendant on his written orders ; 
that he had never seen the defendant write ; that he had not 
said orders with him, nor could he recollect what items in 
the account were sold upon said written orders ; and that he 
could not designate from memory any particular item in the 
account as having been sold and delivered to the defendant 
on the dates mentioned in said account. Upon his re-ex- 
amination by plaintifis’ counsel, the witness stated, that 
though he could not recoilect the particular dates on which 
the items in said account had been sold and delivered to de- 
fendant, yet he knew that said account was correct,—that all 
the items stated had been sold and delivered to the defend- 
ant, and that the amount sued for was due by defendant to 
plaintiffs. 

“This was all the evidence in the cause; and upon this 
evidence the defendant asked the court to charge. the jury, 
‘that they must be satisfied from the proof that the goods 
charged in the account were sold and delivered to the defend- 
ant, or the plaintiffs could not recover’; which charge the 
court gave. The defendant further asked the court to charge, 
‘that what the witness said in reference to the books and or- 
ders was not evidence to prove the account sued on—that the 
books and orders were the best evidence, and should have 
been produced’. This charge the court refused, because the 
evidence as to the books and orders had been elicited by the 
defendant’s counsel, on his cross-examination of the witness, 
and had permitted said evidence to go to the jury without 
objection on his part; and further charged the jury, that if 
they were reasonably satisfied from the proof that the goods 
had been sold and delivered to’the defendant by the plain- 
tiffs, they should find for the plaintiffs. To the refusal to 
charge as asked, and to the charge given, the defendant ex- 
cepted.” 

38 
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“ After the plaintiff had closed his evidence, it having been 
disclosed upon the cross-examination of the plaintifis’ witness 
by the defendant’s counsel that the firm of H. D. Blair & Co., 
at the time the debt sued for was contracted, was composed 
of said Henry D. Blair and David 8. Sedberry, as copartners 
under the name and style of H. D. Blair & Co., the defend- 
ant moved to exclude the evidence from the jury; but the 
court, upon the plaintifis’ counsel asking leave to amend the 
summons and complaint by making said Sedberry a party 
plaintiff, refused to exclude the evidence from the jury, and 
allowed the proposed amendment. The defendant objected 
to this, and, his objection having been overruled, excepted.” 

These rulings of the court are now assigned for error. 


Wu. Boyes, for the appellant. 
A. R. MANNING, contra. 


CHILTON, C. J.—Section 8403 of the Code invests the 
court with ample power to permit an amendment of the com- 
plaint by striking out or adding new parties plaintiff or de- 
fendant. There was, therefore, no error in allowing the 
plaintiff to amend the complaint by inserting the name of 
Sedberry as composing, with Blair, the firm of H. D. Blair & Co. 

The witness proved the sale and delivery of the goods, the 
price of which was sued for, by the plaintiff to the defendant. 
He could not, however, remember the dates. Upon cross- 
examination he stated, that he never had compared the ac- 
count with the books. He also testified, that some of the 
goods were furnished on written orders from the defendant, 
but he had never seen the defendant write. Neither the books 
of account, nor the orders, were produced. The defend- 
ant asked the court to charge the jury, “that they must be 
satisfied from the evidence that the goods charged in the ac- 
count were sold and delivered to the defendant, or the plain- 
tiff could not recover.” This charge the court gave. He 
then asked the further charge, “that what the witness said in 
reference to the books and orders was not evidence to prove 
the account sued upon—that the books and orders were the 
best evidence, and should have been produced.” 

It may be conceded, that the evidence of the books and or- 
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ders, upon a proper application, should have been ruled out, 
although elicited by the defendant and allowed to go to the 
jury without objection ; and yet the court below did not err 
in refusing this charge. It asked more than the exclusion of 
the evidence of the books and orders, in that (at least indi- 
rectly) it sought to raise a presumption adverse to the plain- 
tiffs by reason of their not producing the books,&e. The 
latter part of the charge asked was erroncous, as it assumed 
that the books were the best evidence; whereas they were 
not admissible as evidence at all, except by the consent 
of the defendant. But, if we concede they were evidence, 
they constituted no higher evidence of the sale and deliv- 
ery of the goods, than the positive proof of the witness, 
who testifies to their sale and delivery. Aside, however, 
from this, the charge was improper in another aspect. If 
it had been given, the jury might well have inferred, as 
the best evidence had been suppressed, that they should 
disregard the evidence of the sale and delivery and find for 
the defendant. And the court, in order to prevent such 
charge from misleading them, must have gone farther, and 
have told them, that although the books and orders were 
higher and better evidence of their contents than parol proof 
of what they contained, still, if the jury believed the goods 
had actually been soid and delivered, and remained unpaid 
for, the plaintiff was entitled to recover, although they were 
not produced. The rule is, that where a charge as asked re- 
quires to be qualified, or explained, to prevent it from mis- _ 
leading the jury, it may properly be refused.—Swallow v. 
The State, 22 Ala. R. 20; Ross v. Ross, 21 2b. 322. 

No objection has been pointed out to the affirmative charge, 
that if the jury were reasonably satisfied that the goods were 
sold and delivered to the defendant by the plaintiff, they 
should find for the plaintiff. We see no error in this charge. 
Positive certainty is ordinarily not attainable in such cases. 
It is sufficient if the jury, as reasonable men, are satisfied as 
to the existence of the facts which constitute the indebted- 
ness.—Hopper v. Ashley, 15 Ala. R. 457. 

Judgment affirmed. 
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BRADLEY vs. ANDRESS. 


[APPLICATION FOR REVOCATION OF LETTERS OF ADMINISTRATION AND RE-PROBATE 
OF NUNCUPATIVE WILL.] 


1. Conclusiveness of former adjudication revoking probate of will—Where a nuncu- 
pative will, admitted to probate without due notice to those entitled to it, 
is afterwards declared null and void by a decree of the same court on their 
petition, and an administrator of the estate appointed; and this decree is 
afterwards affirmed on error, on appeal sued out by the person to whom the 
property was bequeathed by the wiil, he is barred from prosecuting another 
petition in the same court for the re-probate of the will. 


ApprEAL from the Court of Probate of Monroe. 


IN THE MATTER of the estate of Martha Andress, deceased. 

Stephen D. Andress, the appellee, filed his petition in the 
Probate Court, in May, 1854, alleging that, in March, 1852, 
said Martha Andress, then the wife of the petitioner, departed 
this life, being possessed in her own right of property to the 
amount of several hundred dollars in value; that she madea 
nuncupative will, bequeathing all her property to the peti- 
tioner ; that said will was admitted to probate by said court, 
on the 9th August, 1852; that at the November term of said 
court, 1852, on the petition of one Nathaniel W. Broughton 
and others, the order admitting said will to probate was set 
aside, and letters of administration on the estate of said Mar- 
tha were granted to one Jesse G. Bradley. The petition 
then sets out the names of the heirs-at-law of said Martha, 
and prays that Broughton’s letters of administration may be 
revoked, and that said nuncupative will may be again admit- 
ted to probate. 

On the day set for the hearing of this petition, the appel- 
lant, who was one of the heirs-at-law of said decedent, ap- 
peared, and filed three pleas to the petition, the first of which 
was as follows :— 

“1, That the prayer of the said petition should not be 
granted, because heretofore, at the November term of said 
court, 1852, a petition was filed in said court by said N. W. 
Broughton and others (the same persons who are made de- 
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fendants to this petition, and who are the heirs and distribu- 
tees of said Martha Andress, deceased), to set aside the pro- 
bate of said nuncupative will theretofore granted by said 
court, and for letters of administration to issue on the estate 
of said Martha ; and such proceedings were thereupon had in 
said court, at the December term thereof, 1852, that the pro- 
bate of said pretended will was set aside, and said pretended 
will held to be null and void, and letters of administration 
on said estate were granted to Jesse G. Bradley. Which 
said decree of said court was taken by the said petitioner, 
by appeal, to the Supreme Court of Alabama, and was by 
said Supreme Court, at its January term, 1854, in all things 
affirmed ; and said decree of said Probate Court still stands, 
in full force and effect.” 

The petitioner demurred to this plea, and the court sustained 
his demurrer ; and issue being joined on another plea, the 
court, on the evidence adduced, rendered a decree, revoking 
Bradley’s letters of administration, and again admitting said 
will to probate. From this decree Bradley now appeals, and 
here assigns for error, with other things, the sustaining of 
the demurrer to his first plea, —s the rendition of the decree 
as above stated. 


S. J. Cummine, for the appellant. 
Watts, JuDGE & JACKSON, contra. , 


RICE, J.—It is settled in this State, that when a will has 
been admitted to probate, without notice to those who are 
entitled to it, the Probate Court is authorized to set aside the 
probate, on their petition —Roy v. Segrist, 19 Ala. 810, and 
cases therein cited. 

If, on such petition, the Probate Court not only sets aside 
the probate, which had been allowed without notice to those 
entitled to it, but holds “the pretended will to be null and 
void”, and grants Ictters of administration on the estate of 
the decedent ; and an appeal is taken from this decree to the 
Supreme Court, by the man to whom all the property of the 
decedent was given by the provisions of the will; and on 
such appeal the decree is affirmed,—he is thereby barred from 
prosecuting a petition afterwards filed in the Probate Court, 





| 
| 
| 
| 
: 





598 ALABAMA. . 


Williams vy. Sturdevant. 








to cause said will to be “again admitted to probate.” —Laugh- 
ton v. Atkins, 1 Pick. R. 535. 

The petition of the appellee is not an application for the 
removal of the administrator, under sections 1696, 1697, 1698 
and 1699 of the Code. It does not state any of the causes for 
his removal specified in any of those sections. It prays that 
the letters of administration be set aside. This prayer could 
be granted, if the will were “again admitted to probate”, but 
not on any other ground shown in the petition. And as the 
petitioner has no right to have the will again admitted to 
probate, if the first plea of the appellant is true and remains 
unanswered, he has not disclosed any right to have the letters 
of administration set aside. 

The matter set forth in the first plea constitutes (prima 
facie, at least) a bar to the right asserted in the petition of 
the appellee. The court below erred in sustaining the de- 
murrer to that plea. And as this may be decisive of the 
case, we reverse the decree for that error, and remand the 
cause, without deciding the other questions not embraced by 
what we have above declared. 





= 


WILLIAMS vs. STURDEVANT. 


[BILL IN EQUITY FOR RESCISSION OF CONTRACT ON GROUND OF FRAUD. ] 


1, Variance between allegations and proof—When a bill is filed to obtain the 
rescission of a contract on the ground of fraud, while the evidence shows 
only an honest mistake, the variance between the allegations and proof 
is fatal. 

2. Costs——The bill in this case having been dismissed on account of a variance 
between the allegations and proof, the costs were imposed on the complain- 
ant, because he had manifested a desire by no means commendable to get 
rid of his bargain, when only a small portion of the land, of which he re- 
tained undisturbed possession, had (through mistake) been omitted from 
his conveyance, and his vendor was solvent. 


AppeAL from the Chancery Court of Wilcox. 
Heard before the Hon. Wapr KuyeEs. 
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Tuts bill was filed by the appellant, John S. Williams, 
against Willis Sturdevant, to obtain the rescission of a con- 
tract for the purchase of a large tract of land, on the ground 
of fraud on the part of the vendor. The entire tract pur- 
chased contained about five hundred and fifty acres, of which 
a forty-acre tract was omitted from the conveyance. The 
bill alleges that this omission was fraudulent—that the ven- 
dor, as he well knew at the time of the contract, did not have 
the legal title to this tract, and knowingly concealed that 
fact from the complainant; and that when complainant, on 
discovering the defect in his conveyance, applied to said Stur- 
devant for the re-payment pro rata of the purchase money, 
the latter confessed that he had knowingly sold the land 
when he had not the legal title. It further alleges, that the 
legal title to said tract is in one Jesse Reeves, who was de- 
fendant’s vendor ; that an execution against said Reeves has 
been levied on the tract; that complainant, since the levy 
of the execution, has tendered back the land, and demanded 
a rescission of the contract; and that defendant has refused 
to rescind. 

The defendant answered the bill; admitting the contract 
of sale as alleged, and denying all the allegations of fraud. 
He states that he purchased all the lands from said Reeves, 
and received his conveyance for the same ; that when he sold 
the lands to complainant he supposed that he had the legal 
title to the entire tract; that he is an illiterate man—not 
being able to read or write; that the forty-acre tract in dis- 
pute was, through mistake, omitted out of the deed from said 
Reeves to himself,.and the mistake was afterwards carried 
into his deed to complainant,—the description of the land 
being copied from one deed into the other; ‘that he knew 
nothing of the mistake until informed of it by complainant a 
short time before the filing of the bill; that complainant only 
informed him that there was a mistake, without: pointing 
it out, and insisted on a rescission of the entire contract ; 
that so soon as he ascertained, through the assistance of a 
friend, in what the mistake consisted, he immediately had a 
corrected deed prepared, and despatched a messenger with it 
to said Reeves, who had removed to Arkansas; that Reeves 
signed the corrected deed, conveyingsaid tract of land to res- 
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pondent, who then executed a corrected deed to complainant, 
and tendered it to him. And these corrected deeds are made 
exhibits to the answer. 

The contract of sale was made in October, 1846, and the 
bill was filed in May, 1850; while the corrected deeds exhib- 
ited with the answer bear date the 14th June and 15th July, 
1850. The testimony in the case fully sustains the allega- 
tions of the answer as to the mistake and omission in the 
description of the land. It was admitted, as appears from 
an agreement of record, that a judgment creditor of said 
Reeves had levied on the land, that he was enjoined by the 
defendant, and that the injunction suit was still pending and 
undecided when this cause was heard. On final hearing, the 
chancellor dismissed the hill, and his decree is now assigned 
for error. 


Warts, JupceE & Jackson, for the appellant, contended,— 


1, That the contract between the parties was entire, and 
could not be severed without consent ; and the appellant was 
therefore entitled to the whole of the lands purchased, and 
might refuse to take a part only. 

2. That the corrected deed of Reeves could not convey a 
good title, because his creditors had acquired liens on the 
land by actual levies. The interposition of chancery was 
necessary ; and when this cause was heard, the power of that 
court, though invoked, had not been exercised ; and on final 
hearing, if the court should refuse the injunction, the land 
will be sold. The chancellor, therefore, should have either 
decreed a rescission of the contract, or should have continued 
the case until the suit against the attaching creditor was dis- 
posed of. 

3. There is no proof in the record that the deeds ever were 
corrected. The exhibits, purporting to be copies of the cor- 
rected deeds, are not shown to have been proved, or even of: 
fered in evidence. 

4. If the dismissal of the bill was correct, the costs should 
have been awarded against the defendant, because the com- 
plainant had just cause for filing his bill ; and if the title was 
ever perfected, it was not done until after the bill was filed. 
The decree, therefore, even if affirmed, should be varied as 
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to the costs.—Alexander v. Alexander, 5 Ala. 517; Gray v. 
Gray, 15 ib. 779. 


B. WILLIAMSON, contra, contended, among other things, that 
the variance between the allegations and proof was fatal to 
the relief sought by the bill; and cited the following cases : 
Pierce v. Brassfield, 9 Ala. 973; Graham v. Tankersley, 15 
ib. 634; Julian v. Reynolds, 11 7. 960; Ansley v. Robinson, 
16 ib. 793. 


CHILTON, C. J.—The chancellor, in our opinion, very 
properly dismissed the bill in this case. Its title to relief is, 
an alleged palpable fraud in selling land by defendant to 
complainant, to which defendant had no title, and which fraud, 
the bill charges, was afterwards admitted by the defendant. 
Both the answer and the proof show that there was no pre- 
text for such an allegation. On the contrary, the defect in 
the legal title to a very inconsiderable portion of the entire 
tract was occasioned by an innocent mistake in the deed from 
Reeves to the appellee, which was carried into his deed to 
the appellant. This mistake was promptly corrected by the 
appellee, as soon as his attention was called to it, in procuring 
a corrected deed from his vendor, Reeves, and in the execu- 
tion of a correct one to the appellant. The creditors of 
Reeves have no right in equity, upon the facts here disclosed, 
to interfere with this fraction of land, and it appears the ap- 
propriate remedy has been resorted to for the purpose of en- 
joining them. Had the appellant alleged the mistake, and 
made Reeves and the attaching creditors parties, as well as 
the appellee, he would, under the facts disclosed by the an- 
swer and proof, have clearly entitled himself to a correction 
of the conveyances, thus perfecting his title by remedying the 
mistake. He would, doubtless, in such case, have been pro- 
tected in the cost. But he has not seen proper to do this. 
He has chosen to set up fraud as a ground of being relieved 
from the entire contract. He has failed in this, and upon his 
allegations he can have no relief. He must recover, if at all, 
upon the case made by the bill—See McKinley v. Irvine, 13 
Ala. 681; Wiley Banks & Co. v. Knight, at the present term, 
and cases cited. 
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We do not regard this as a case in which the appellant 
should recover costs. He has evidently manifested a desire, 
which is by no means commendable, to get rid of his bargain, 
the ground of complaint being, at the most, a very small mat- 
ter, and one which could readily have been remedied. He 
has never been disturbed in the quiet enjoyment of all the 
land he purchased, and all the while has had a solvent vendor 
to stand between him and any danger to which he was exposed 
by reason of failure or want of title. Upon the whole, we 
think the decree should be affirmed, and the appellant should 
be taxed with all the costs. 

Decree affirmed. 





FOSTER vs. RODGERS. 


[ASSUMPSIT ON BREACH OF WARRANTY OF QUALITY OF COTTON SOLD. ] 


1. Measure of damages for breach of warranty of quality.—On a breach of warranty 
as to the quality of an article sold, the purchaser is entitled to recover, at 
least, the difference between its actual value and what would have been its 
value as warranted; but, since the jury may also allow interest on that sum, 
the court may properly refuse to instruct them, that that difference in 
value is the measure of damages. 

Evidence of value at time and place of sale—Where cotton, bought by sample in 
Montgomery, Alabama, in January, was shipped to New Orleans, and there 
re-sold at public auction in May, after notice to the vendor, the price 
brought at the re-sale may be looked to by the jury in determining the ac- 
tual value in Montgomery at the time of the sale, when the other evidence 
in the cause shows the value of the sampled cotton in Montgomery at the 
time of sale, in New Orleans at the time of re-sale, and that the relative 
value of the sampled and damaged cotton was the same in both places. 


to 


APPEAL from the Circuit Court of Russell. 
Tried before the Hon. Robert DovuGHERTY. 


Ts action was brought by Thomas T. Rodgers against 
William Foster, in September, 1851, to recover damages for 
a breach of warranty in the sale of fifty-two bales of cotton. 
The bill of exceptions is as follows : 
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“On the trial of this cause, the plaintiff proved, that the 
defendant, on the 9th January, 1851, in the city of Montgom- 
ery, sold to him fifty-two bales of cotton, then in the ware- 
house of John H. Murphy in said city, for which he paid him 
123 cents per pound, making in the aggregate $3,624; that 
said cotton was sold and purchased by the samples, and that 
the samples by which it was sold indicated it to be of the 
quality which is usually designated by cotton-dealers as 
‘strictly good middling to middling fair’; and that said cot- 
ton, on the 10th February, 1851, was shipped by steamboat 
from Montgomery to the city of New Orleans. The plaintiff 
then read the depositions of several witnesses (experts), whom 
he had examined in said city of New Orleans under commis- 
sions, and who testified, that said cotton was received in 
New Orleans on the 15th February, 1851 ; that at the time 
of its arrival it appeared externally to be in good condition, 
but that shortly afterwards, on examination, it was discov- 
ered that the cotton in the middle of the bales, beyond the 
reach of the sampler, was wet and worthless ; and they gave 
it as their opinion, that it was what is commonly called ‘ wa- 
ter-packed’, and must have been in a damaged condition at 
the time of the sale from the defendant to the plaintiff. The 
same witnesses testified, also, that cotton, such as the samples 
which the plaintiff purchased indicated that to be, was worth, 
in said city of New Orleans, on the 9th January, 1851, 193 
cents per pound; on the 5th February, 1851, 123 cents 
per pound; on the last of February, 10} cents per pound ; 
on the 10th March, 103 to 10} cents per pound ; on the 2d of 
April, 103 to 10} cents per pound; on the 30th April, 93 
cents per pound ; and on the 4th and 5th May, 9§ to 93 cents 
per pound; and that on said 5th May, 1851, said cotton was 
sold in said city of New Orleans, at public outcry, after one 
advertisement in the New Orleans papers, and brought the 
sum of $836. The plaintiff further proved, that the defend- 
ant, who lived in Macon county in this State, had reasonable 
notice of said sale in New Orleans before it took place. 

“The defendant introduced evidence to the jury, conducing 
to prove that said cotton was not water-packed, that no water 
whatever was used in the packing of it, and that the damage 
to it occurred from other causes, and after the sale by him to 
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the plaintiff. He also proved that, within a very short time 
after he sold said cotton to the plaintiff, the price of cotton 
in Montgomery declined, and continued to decline gradually 
up to 5th May, 1851, when it was some three or four cents 
lower than it was on the day of the said sale. It was in 
proof, also, that cotton was from three-fourths to one cent per 
pound higher generally in New Orleans than in Montgomery. 
There was no proof that plaintiff bought said cotton to be 
shipped, or to be sold in any other market than Montgomery ; 
nor was there any proof of any usage in Montgomery in that 
particular. The testimony of the plaintiff’s witnesses, so far 
as they testified to the price of cotton in New Orleans at the 
several dates stated, and as to the price for which said cotton 
was actually sold on the 5th May, 1851, in New Orleans, was 
objected to by the defendant, but was allowed to go before 
the jury, under an agreement and understanding between the 
counsel of the parties and the court, that the court should 
hold it subject to its ruling, and should instruct the jury as to 
the weight and legal effect to be given to it. 

“The defendant’s counsel requested the court to charge as 
follows :— 

“1. That if the jury should find for the plaintiff, the meas- 
ure of damages is the difference between the value of the cot- 
ton at Montgomery on the day of its sale by the defendant to 
the plaintiff, if it had conformed to the samples, and its value 
at the same time and place in its then damaged condition. 

“2. That in ascertaining the difference in the value of the 
cotton on the 9th day of January, 1851, at Montgomery, had 
it conformed to the samples, and in its damaged condition, the 
jury cannot look to its value in its damaged condition in New 
Orleans on the 5th May, 1851. 

“3. That the jury cannot look to the price for which it sold 
in New Orleans on the 5th May, 1851, for any purpose.” 

These charges the court refused, and to cach refusal the 
defendant excepted ; and he now assigns them for error. 


Ciorton & Licoy and N. W. Cocke, for appellant : 

1. The court erred in refusing the first charge asked, as to 
the measure of damages for the breach of a warranty in the 
sale of a chattel.—Marshall v. Wood, 16 Ala. 812; Kornegay 
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y. White, 10 2b. 255; Marshall v. Gantt, 15 i. 686; Worthy, 
Brown & Co. v. Patterson, 20 ib. 174. The allowance of in- 
terest, in such cases, is a matter within the discretion of the 
jury, and the plaintiff is not entitled to it as a matter of right. 
As to the difference between cases in which the allowance of 
interest is a legal right, and cases in which it is discretionary 
with the jury, see McIlvaine v. Williams, 12 NyH. 475. As 
a general rule, interest is not recoverable on unliquidated 
demands.—Sedgwick on Measure of Damages, 395; Gilpin v. 
Consequa, Peters’ C. C. R. 85; Dox v. Dey, 3 Wend. 361. 
In no case has it been held, in an action for a breach of war- 
ranty, that interest was necessarily included. The charge 
asked, therefore, should have been given. It did not become 
the defendant to ask the court to instruct the jury that they 
might or must allow interest ; but the plaintiff, if he desired 
any instructions on that point, should have requested them. 

2. The second and third charges asked should also have 
been given. In ascertaining the difference in value of the 
goods, the time and place of the sale and warranty are to be 
considered, because the plaintiff is entitled to recover that 
amount which would make the article purchased such as it 
was represented to be at that time and place, and not at any 
subsequent time.—Shepherd v. Hampton, 3 Wheat. 200; Fur- 
long v. Polleys, 30 Maine R. 492; Ee y. Abernathy, 5 
Conn. 227; Shaw v. Nudd, 8 Pick. 3; Loder v. Allen, 2 
Bibb, 338; Hanna v. Harter, 2 pace R. 397; Davis v. 
Adams, 18 Ala. 265; Ivey v. em 17 ib. 408; Sedgwick 
on Damages, 280, 295: Comstock v : eines 10 Barb. 
(S. C.) R. 218. The sale of the cotton i in New Orleans, sev- 
eral months subsequent to the sale by defendant to plaintiff, 
cannot throw any light upon, or tend in any way to show, its 
value in Montgomery at the time of the sale and warranty. 
If the plaintiff could keep the cotton for four months, and 
then sell it for the purpose of ascertaining its value, he might 
keep it for twelve months, or even longer. Such evidence is 
too remote and uncertain, particularly to ascertain the value 
of an article as subject to fluctuation in price as cotton. The 
effect of the second and third charges asked was, to _ the 
court to exclude this evidence from the jury. 














606 ALABAMA. 


Foster v. Rodgers. 





Sera Een 


Hiniiarp & Tuormetoy, with whom was Jas. E. Betszr, 
contra: 

1. The first charge asked was properly refused, for several 
reasons. In the first place, it does not accurately lay down 
the rule for the measure of damages for a breach of warranty 
in the sale of any kind of chattel. If given without explana- 
tion or qualifeation, it would not have permitted the jury to 
give interest on the difference in vaiue from the day of sale 
to the trial; and for this reason it was properly refused. 
Swallow v. The State, 22 Ala. 20; Ross’v. Ross, 20 ib. 105. 
Secondly, the general rule of law, which is in part stated in 
the charge, has no application to this case, because bales of 
cotton bought in Montgomery, or in any other inland town, 
are not to be put on the same ground with horses or negroes. 
The courts judicially take notice of the general customs and 
usages of merchants, and of the general course of trade. 
They will presume, therefore, that bales of cotton, bought in 
an inland town, are bought for shipment and sale elsewhere. 
As the cotton in question was actually shipped for sale at 
New Orleans, the measure of damages is entirely different 
from that hinted at, but not fully stated, in the first charge. 
Thirdly, in addition to the mere difference between the sound 
and damaged cotton, the plaintiff was entitled to recover the 
expenses of shipping it, or of having it examined in New Or- 
leans, or of having it sold there. 

2. As to the second and third charges, see Reese v. Beck, 
24 Ala. 651; Ward v. Winston, 20 7. 167. In proving the 
value of anything, the law allows a wide range. Opinions 
are admitted on such matters. The opinions of experts, as to 
the value of the damaged cotton in New Orleans, is evidence, 
however weak, which may be considered in determining ‘its 
value in Montgomery.—Dixon vy. Barclay, 22 Ala. 370. And 
the price at which it sold there, at public auction, after notice, 
is admissible for the same purpose. 


GOLDTHWAITE, J.—There is no doubt that, on a war- 
ranty of quality, or soundness, the purchaser is generally en- 
titled to recover the difference between the actual value of 
the article at the time of the sale, and the value which the 
article would have been worth at that time had it come up to 
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the warranty.—Kornegay v. White, 10 Ala. 255; Marshall 
y. Wood, 16 Ala. 806. But in such cases, this amount is the 
minimum of damages; he is entitled to this, and he may 
rightfully recover more. The object of the action is, to com- 
pensate the plaintiff for the injury he has sustained ; and in 
each of the cases cited it was held, that when the rule to 
which we have referred applied, the.jury might allow interest, 
and that instructions to this effect were proper. It follows 
necessarily from these decisions, that if the jury were legally 
authorized to give more than the amount which the instruc- 
tions requested asserted was the measure of damages, the in- 
structions were properly refused. 

If we concede the rule insisted upon by the appellant, that 
the difference of value between the article sold and the article 
as warranted at time and place of sale is the criterion of the 
damages, we see no error in the refusal of the court to give 
the other charges requested. The evidence is, that the cot- 
ton was sold by samples on the 9th January; 1851, and it was 
warranted to come up to the samples. ‘The price that it sold 
for in Orleans on the 5th of May, at public auction, after no- 
tice to the appellant, was certainly a circumstance tending to 
establish its value at that time and place; and as there was 
evidence of the value of the sample cotton at the same time 
and place, the proportion of value between the two cottons 
at Orleans is established. The evidence shows, also, that the 
relative value of the two cottons was the same in Montgom- 
ery as in Orleans, and it further shows the value of the sample 
cotton at the former place on the 9th January, 1851; and 
this being established affords the means of ascertaining the 
value of the other at that time and place. It was therefore 
proper for the jury to look to the price the cotton sold at in 
Orleans on the 5th May, 1851, in connection with the other 
evidence, in order to determine its value on the day of sale in 
Montgomery. 

Judgment affirmed. 
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OWEN vs. JORDAN. 


[PROCEEDINGS IN PROBATE COURT FOR ELEVATION OF MILL-DaM.] 


1. In summary proceedings, record must ajjirmatively show compliance with statute-— 
Where a special and limited jurisdiction is conferred by statute, upon either 
an individual or a court, the record must affirmatively show a compliance 
with all the requisitions of the statute. 

2. Inquest of jury, on writ of ad quod damnum, held insufficient—The writ of ad 
quod damnum in this case was issued on an application to the probate court 
for the elevation of a miil-dam already erected (Code, §§ 2089-98); and the 
inquest of the jury was quashed, because, Ist, the return did not show that 
the jury were sworn by the sheriff “ to discharge their duties fairly and to 
the best of their ability” ; 2dly, it did not show that they were charged by 
the sheriff as the statute directs; and, Sdly, it did not respond to the mat- 
ters which the statute requires them to investigate. 


AppEAL from the Court of Probate of Lowndes. 


Roserr F. Owen, the appellant, filed his petition in the 
Probate Court of Lowndes, alleging that he was the owner 
of certain lands in said county, through which Blue creek 
flowed ; that said creck was not a navigable stream ; that a 
mill had been erected on said ereek, and a dam constructed 
across it over seven fect high, but the water did not rise more 
than seven feet before it flowed off through a ‘“ waste-way” 
erected for that purpose ; that he was the owner in fee simple 
of the land on both sides of said creek opposite said mill and 
dam, and was desirous of raising the dam to the height of 
eight feet, for the purpose of accumulating water power suf- 
ficient to run a saw and grist mill; and he prayed that a 
writ of ad quod damnum might be issued, directing the sheriff 
of the county to summon seven disinterested freeholders, to 
make inquiry concerning the matters required by law in the 
premises. 

On the filing of this petition, a writ of ad quod damnum was 
issued to the sheriff, who returned it executed, within the 
time prescribed by law, by summoning seven persons as ju- 
rors; but his return nowhere shows that these persons were 
freehoiders of the county. At the same time, the jury re- 
turned their inquest, which was as follows: 
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“We, the jury, sworn to investigate the matter in relation 
to Robert F. Owen’s mill, after thorough examination, return 
the following verdict: We believe that the mill of Robert F. 
Owen, as it now stands, is of benefit to the neighborhood, and 
does not do any one any harm; but to raise the water any 
higher, it would injure the land of Wm. H. Jordan, but how 
much we are not able to say; and that it might cause sickness, 
and, in our judgment, the water ought not to be raised any 
higher.” é; 

(Signed by all the jurors.) 

Wm. H. Jordan, who appeared in court at the time the 
return of the jury was made, and who averred that he was 
personally interested in the matter, was allowed to make him- 
self a party to the proceeding, and to contest the application 
of the petitioner. On the day appointed for the hearing of 
the case, a motion was made by counsel, as amicus curia, to 
quash the inquest on the following grounds :— 

“1. Because the verdict does not show that the jury exam- 
ined the lands above and below, belonging to others, which 
may probably be overflowed or injured, and ascertained and 
assessed the damages resulting from the erection and con- 
tinuance of said dam to the several owners of such Jand; and 
does not show who are the owners of the lands adjoining the 
mill of said Owen, nor whether the said owners, or any of 
them, are minors, lunatics, married women, or non-residents. 

“2. Because it does not show that the jury examined the 
land above and below said mill, to ascertain whether the resi- 
dence of such owner or owners, or outhouses, enclosures, gar- 
dens, or orchards thereunto immediately belonging, will be 
overflowed. 

“3, Because it does not show whether the health of the 
neighborhood would probably be injured by the continuance 
of said dam. 

‘4, Because it does not show that they have examined to 
ascertain whether any other mill or water-works will be over- 
flowed by the erection or continuance of said dam. 

“5. Because the said jury returned in their said verdict 
that the mill of said Owen, as it now stands, is a benefit to the 
neighborhood,—a matter about which they were not charged 
to inquire, and into which they had no right to inquire. 

39 
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“6. Because the verdict does not show that the jury were 
charged by the sheriff at all, nor that they were charged as 
the law directs. 

“7, Because the verdict is so uncertain, insufficient, and 
indefinite, that the court can render no judgment thereon.” 

The court overruled this motion, but permitted Jordan to 
introduce evidence showing that the application of the peti- 
tioner should not be granted; and decided, on the evidence 
thus adduced, “that the inquisition of the jury, under the 
proof, is too indefinite to warrant a decree, in that it does not 
show what was the height of the water, and in the petition it 
is incorrectly set forth.” The court then rendered judgment, 
quashing the verdict of the jury, ordering a venire de novo if 
Owen desired it, and adjudging the costs ($220 40) against 
Owen; from which judgment he now appeals, and here as- 
signs the same for error, together with other matters shown 
in the bill of exceptions. 


Warts, Jupce & Jackson, for the appcilant, contended, — 

1. That it will be presumed, in the absence of evidence to 
the contrary, that the sheriff did his duty, and that the jury 
were charged as the law directs. The statute does not re- 
quire anything to be done by the applicant, after filing his 
petition, except to pay such damages as may be assessed. 
The sheriff’s default, or omission of duty, will not be allowed 
to defeat or affect the applicant’s rights.—Hendricks v. John- 
son, 6 Port. 472. 


2. The verdict of the jury shows that they were sworn as © 


the law directs, and is in all respects a substantial compliance 
with the requisitions of the statute-—Wroe v. Harris, 2 Wash. 
(Va.) R.126. The cases cited by the appellce’s counsel are be- 
lieved to have been decided under statutes different from ours. 


J. F, CLEMENTS, contra, cited the following cases :— 

1. To show that the requisitions of the statute must affirm- 
atively appear to have been complied with,—Commissioners’ 
Court of Talladega v. Thompson, 18 Ala. 694; same case, 15 
ib. 134; Molett v. Keenan, 22 2. 484; Lyon v. Hunt, 11 ib. 
310; Pope v. Headen, 5 ib. 483; Cresswell & Monette v. 
Commissioners’ Court of Greene, 24 7b. 282. 
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2. To show the insufficiency of the inquest,—Code, § 2098; 
Bibb v. Mountjoy, 2 Bibb, 1; Shackelford’s Heirs v. Coffey, 
4J. J. Mar. 40; Trabue v. Macklin, 4 B. Mon. 407; Rout v. 
Mountjoy, 3 2b. 300 ; Eppes v. Cralle, 1 Munf. 258; Hunter 
y. Coalter, 4 Rand. (Va.) R. 58; Whitworth v. Puckett, 2 
Gratt. 528. 


CHILTON, C. J.—In proceedings of this character, where 
a special and limited jurisdiction is conferred, either upon an 
individual, or upon a court, it must affirmatively appear that 
the requisitions of the statute have been complied with. A 
number of decisions, recently made by this court, and which 
are too familiar to require citation, fully establish this prop- 
osition. 

In this case, the court very properly quashed the return 
made by the sheriff of the finding of the jury, because it was 
defective,—Ist, in not showing that the jury were sworn by 
the sheriff, or his deputy, “to discharge their duties fairly and 
to the best of their ability,’—as required by the Code (§ 2098); 
2d, in failing to show that the jury were charged by the sher- 
iff, or his deputy, as required by the several clauses of the 
section of the Code above referred to; and, 3d, because the 
verdict or inquest does not respond to these matters so required 
to be given them in charge, and which they were summoned 
to ascertain, but ascertains merely, Ist, that the mill as it 
now stands is a benefit to the neighborhood ; 2d, that it harms 
no one; 3d, that to raise the dam any higher it would injure 
W. H. Jordan, but they cannot undertake to say how much ; 
4th, that it might cause sickness ; and, 5th, that in their judg- 
ment the water ought not to be raised any higher. 

This is not the finding required by the statute, which pro- 
vides,—Ist, that they shall examine the land above and below, 
which may probably be overflowed or injured, and ascertain 
and assess the damages resulting from the erection of such 
dam, to the several owners of such lands; 2d, if the residences 
of such owner, or the outhouses, enclosures, gardens, or orch- 
ards, thereunto immediately belonging, will be overflowed ; 
3d, if the health of the neighborhood will probably be endan- 
gered; and, 4th, if any other mill or water-works will be 


overflowed.—Code, § 2098. 
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These are the several matters about which they are to be 
charged to inquire, and their inquest of which is required to 
be written down and signed by them, or a majority of them, 
and delivered to the sheriff, who is to return it to the probate 
judge.—Code, § 2160. 

It is too clear, we think, to admit of serious doubt, that the 
inquest is wholly insufficient. It does not substantially con- 
form to the law.—Burden v. Stein, 25 Ala. 455. 

Let the judgment be affirmed. 





POWELL’S ADM’R vs. HENRY. 
[ACTION ON JUDGMENT—QUESTIONS OF AGENCY.] 


1. Extent of agent's authority, and liability of principal for his unauthorized act—The 
delivery of an account to an agent, for the purpose of collecting it, confers 
no authority to settle it in any other mode; and if the agent exceeds his 
authority, although the principal may ratify the act, yet, to avoid it, he is 
not obliged to give notice that he repudiates it. 

2. Collateral security does not extinguish original debt—If an agent to collect takes 
a note as collateral security, no inference of payment can properly be drawn 
from the recognition of the act by his principal. 

3. Every one who deals with an agent is bound, at his peril, to ascertain the 
extent of his authority. 

4. Inability of creditor for note taken as collateral security.—If a creditor takes a 
note ona third person as collateral security for his debt, he is bound to the 
use of due diligence in its collection, and is responsible to his debtor for any 
damages caused by his laches ; but if the note is on an insolvent person, its 
retention for never so long a period will not authorize the inference of 
payment of the original debt. 


AppEAL from the Circuit Court of Baldwin. 
Tried before the Hon. C. W. Rapier. 


Tuis action was brought by George G. Henry against the 
administrator of William T. Powell, deceased, in October, 
1853, to recover the amount of a judgment rendered in said 
court on the 13th April, 1840, in favor of the plaintiff and 
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against said Powell, for $483 61, together with the costs of 
suit and interest. The defendant pleaded “the general is- 
sue,” and payment. 

On the trial, after the plaintiff had introduced the record 
of his judgment, the defendant read in evidence the deposi- 
tion of one William H. Lee, and the plaintiff’s answers to in- 
terrogatories propounded to him under the statute ; the sub- 
stance of which evidence may be thus stated: The plaintiff 
was a merchant in Mobile in 1840, and Lee was employed by 
him as aclerk in his store from about December, 1840, to 
June, 1841; being then a mere lad, and just commencing to 
learn business. Learning that a Mrs. Tate was claiming 
Powell’s property, and was paying off his debts, plaintiff sent 
Lee to her to demand payment of his judgment, with instruc- 
tions to take a draft on her commission merchant, if he could 
not get the money ; but Lee, through want of experience in 
business, took from her, as collateral security, a note on one 
D. N. Harris, for $400, payable to himself, and gave her a 
receipt for the debt, except as to a small balance due. Lee 
states that he had no authority to take the note, that he only 
took it as collateral security, and that his employer was much 
displeased with him on account of it. The plaintiff states 
that, on making inquiry at the time, he learned that Harris 
was insolvent, and therefore regarded the note as worthless; 
that he notified Powell of this, and afterwards had execution 
issued on his judgment; that he afterwards obtained another 
note from Harris, of the same date, amount, and falling due 
at the same time, intending to return it to Mrs. Tate in place 
of the note which Lee had taken from her, but he neglected 
to do this, and still has the note in his possession. After the 
defendant had read this evidence to the jury, the plaintiff in- 
troduced a witness, who testified to facts conducing to show 
that Harris was insolvent from 1840 to 1853; but the witness 
stated, also, that he could not say from his own knowledge 
that Harris was insolvent, nor did he know of any debts out- 
standing against him. 

On this evidence, the court charged the jury as follows :— 

“1, That if Lee, the agent of Henry, exceeded his author- 
ity in making the settlement, Henry was not bound by it, 
unless he had subsequently recognized it. 











614 ALABAMA. 
Powell’s Adm’r v. Henry. 





———— 





“2. That though the receipt, of itself, was prima facie evi- 
dence of payment, it might be explained ; and if the note of 
Harris was in fact taken as collateral security only, and not 
as payment, and the jury believed that the note was worth- 
less, then Henry was not bound to sue on it.” 

The defendant did not except to these charges, but requested 
the court to give the following :— 

“1. That Lee, being the agent of Henry, and in possession 
of the account, was authorized to make the settlement, unless 
repudiated by Henry ; and his refusal to be bound by the set- 
tlement should have been made known, within a reasonable 
time, either to Mrs. Tate or to Powell. 

“2. That Henry giving no notice to Mrs. Tate or Powell 
of his refusal to recognize the act of Lee in the settlement, 
Mrs. Tate or Powell had a right to presume that it was satis- 
factory, and that the debt was paid. 

“3. That Lee’s acts were binding on Henry, to the extent 
of the settlement, unless the extent of his authority was made 
known either to Mrs. Tate or Powell. 

“4, That the retention of the note by Henry, from April, 
1840, until 1853, without a rescission of the settlement,—re- 
turning the note, and notifying Mrs. Tate or Powell of the 
fact—might be regarded as a payment of the debt.” 

The court refused these charges, and the defendant excepted 
to each refusal ; and he now assigns these matters for error. 


F. 8. Biount and A. R. Mannine, for the appellant. 
KE. S. Darcan, contra. 


GOLDTHWAITE, J.—The first charge requested on the 
part of the appellant was properly refused. The rule is, that 
an unauthorized act of the agent may be ratified by the prin- 
cipal, and the jury were so instructed; but the language of 
the charge as asked goes beyond this, and either asserts that 
the mere delivery of an account to an agent, for the pur- 
pose of settling it one way, confers authority to settle it in 
any other mode, or that the principal is bound, unless he 
repudiates the acts of the agent done without authority. In 
either aspect, the proposition is not to be maintained. 

The second charge was objectionable, for the reason, that 
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if the agent took the note as collateral security, of which there 
is some evidence, it did not extinguish the original claim; 
and in that aspect, no inference as to its payment could prop- 
erly be drawn from the recognition of the act by the principal. 

The third charge asked is in direct opposition to the law 
| of agency, which requires every one dealing with an agent to | 
ascertain the extent of his authority. It is true that the 
power of an agent to bind his principal will frequently be 
implied from the nature and extent of the employment of the 
former ; but no case has gone so far, as to hold that the mere 
circumstance of a person being employed asa clerk ina store 
authorizes him to compound the debts due to his employer. 
If there was any evidence that such authority had been usually 
_ exercised by him, and that it was known to the person making 
the settlement, the case might have been different; but there 
was no such testimony. 

Neither was there any error in the refusal to give the fourth 
charge. There was evidence, tending to show that the maker 
of the note taken by Lee was insolvent; and if such was the 
case, and it was taken as collateral security, the retention of 
it, for never so long a period, would not warrant the inference 
of the payment of the original debt. The party who receives 
a note as collateral security, is hound to the use of due dili- 
gence; and if, by his laches in this respect, the original debtor 
sustains damage, it is a good defence, pro tanto, to a suit 
against him on the original claim.—Russell y. Hester, 10 Ala. 
585. But itis only the actual damage that in such case is 
recoverable, as no one but the parties to a bill or note can 
complain of laches, unless he can prove it has done him preju- 
dice, and can only recover to the extent of such prejudice.— 
Story on Bills of Exchange, § 305, note 4. 

Judgment affirmed. 
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CAREY vs. McDOUGALD’S ADM’R. 


[MOTION TO QUASH FI. FA. FOR COSTS OF APPEAL.] 


1. Costs allowable if certificate prima facie show jurisdiction—Where the certificate 
of the clerk, appended to the transcript, prima facie gives the appellate court 
jurisdiction of the case, costs are allowable, although the case is finally 
stricken from the docket for want of jurisdiction. 


APppEAL from the Court of Probate of Russell. 


THE transcript in this case was brought up to the June 
term, 1853, and a decision was here rendered at June term, 
1854, which may be found in 25 Ala. 109. The facts shown 
by the transcript, minute entries, judgment, and dockets of 
this court, so far as they have any bearing on the present 
motion, are as follows: In his final certificate, appended to 
the transcript, the judge of probate certifies, “ that an appeal 
was taken on the 12th day of February, 1853, by the plaintiff 
in said cause, to the Supreme Court of Alabama, from the de- 
cision of this court ; and that Allen Eiland is the security of 
said plaintiff for the costs which may accrue against said 
appellant in the Supreme Court.” The transcript was marked 
“Filed, July 25, 1853”, by the then clerk of this court, and 
the case was entered on the trial docket at that term. At 
the January term, 1854, the appellant’s attorneys entered 
their appearance, and on their motion a scire facias to hear 
errors was awarded ; which was issued, and returned exe- 
cuted. At the June term, 1854, on motion of the appellee, a 
special certiorari was awarded to the primary court, requiring 
the judge of probate to certify to this court the day on which 
the security for the costs of the appeal was given. This writ 
was duly issued, and the return to it showed that the security 
was given more than thirty days after the decision of the 
court from which the appeal was prosecuted ; and the writ, 
with its return, was filed among the papers of the cause. At 
the January term, 1855, the cause was here stricken from the 
docket for want of jurisdiction, and a judgment for costs ren- 
dered against the appellant and his surety. On this judg- 
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ment a fi. fa. for the costs issued, which the surety now moves 
to quash, on the ground that the court had no jurisdiction to 
render a judgment for costs. 


James B. Martin, for the motion, contended, that no judg- 
ment for costs could be rendered, unless the court had jurisdic- 
tion ; and cited Mazange vy. Slocum & Henderson, 23 Ala. 668. 


James E. Betser, for the plaintiff in the execution, and 
J. W. SHEPHERD, for the clerk of the court, contra: 


1. Costs are entirely dependent upon statutory regulation, 
and the statutes of this State make no exceptions of cases 
which are not within the jurisdiction of the court. Whena 
bill in chancery is dismissed for want of jurisdiction, or a 
plea to the jurisdiction sustained in a common-law case, judg- 
ment for costs is always awarded ; and no reason is perceived 
for a distinction, in this particular, between courts of origi- 
nal and appellate jurisdiction.—Clay’s Digest, p. 316, § 20; 
Code, § 2375; Westmoreland v. Hale, 11 Ala. 122; Win- 
chester v. Jackson, 38 Cranch, 515; Briscoe v. Briscoe, 3 A. 
K. Mar. 499. 

2. The practice of striking causes from the docket for want 
of jurisdiction, is equally oppressive to the parties litigant 
and the clerks of the courts ; and it is obnoxious to the greater 
objection, that it makes the clerk of this court, pro hac vice, a 
judicial officer, in submitting to his decision a jurisdictional 
fact,—often the most important question in the cause. That 
the clerk of the primary court cannot demand his fees when 
the transcript is delivered, but must await the final determi- 
nation of the cause in the appellate court, see McRae v. Juzan, 
4 Ala. 286; McCord v. Boyd, 12 2b. 760. 


PER CURIAM.—The motion must be overruled. The 
certificate of the probate judge in this case, prima facie, gave 
jurisdiction ; and there was, therefore, a warrant for putting 
it on the docket, which distinguishes it from Mazange v. Slo- 
cum & Henderson, 23 Ala. 668. Being properly on the 
docket, the question of rightful jurisdiction was a matter 
which was tried ; and the costs should follow the judgment. 
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MONTGOMERY AND WETUMPKA PLANK-ROAD 
COMPANY vs. WEBB. 


[TRIAL OF THE RIGHT OF PROPERTY IN CERTAIN PERSONAL CHATTELS. ] 


1. Stockholder in private corporation not competent witness for it—The members or 
stockholders in a corporation, created for private emolument, are not com- 
petent witnesses for the company ; and where the charter provides that the 
directors “shall be owners of stock”, proof that the witness is a director, 
unexplained and uncontradicted by other evidence, is sufficient to exclude 
him. 

. When interested witness may prove his own compeency.—lf the interest of a wit- 

ness appears from his own testimony, he may testify to facts which will re- 

move the objection; aliter, when his interest is otherwise shown. 

Construction of admission on application for continuance—W here an application 

is made for a continuance on account of the absence of a material witness, 

and the adverse party admits that the witness, if present in court, would 
swear to the facts stated in the affidavit, thisis neither an admission that 
the facts stated are true, nor that the witress is competent to testify. 

4, Presumption that continuous fact, once proved, still exist—Where a witness is 
shown to have been a stockholder in an incorporated company three years 
before the trial, it will be presumed that he continued to be a stockholder at 
the time of the trial. 


bo 


~ 


APPEAL from the Circuit Court of Coosa. 
Tried before the Hon. Nat. Coox. 


Tus was a trial of the right of property in several yokes 
of oxen, a large quantity of lumber, and other articles of per- 
sonal property, on which an attachment had been levied at 
the suit of Fortunatus S. Webb against Church & Skinner, 
and a claim interposed under the statute by the appellant. 
When the cause came on for trial, and after the plaintiff had 
announced himself ready, the claimant applied for a continu- 
ance on account of the absence of a material witness, and in 
support of the application submitted the affidavit of L. B. 
Moody, who swore “ that Joseph S. Winter is a material wit- 
ness for the claimant, has no interest in the result of this case, 
has been subpeenaed and does not attend, and is not absent 
by the procurement or consent of claimant”; and then stated 
the material facts which said witness, if present, would prove. 
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“The plaintiff admitted, that said witness, if he was in court, 
would swear to the facts set forth in said affidavit. Plaintiff 
also proved, that said witness, in the spring of the year 1850, 
was a member of the board of directors of said company. 
Plaintiff objected to the claimant’s reading said affidavit to 
the jury as evidence, because of the interest of said witness 
in the result of this suit; which objection the court sustained, 
and ruled out said testimony.” The claimant excepted to this 
ruling of the court, and now assigns it for error. 


Nat. Harris, for the appellant, contended,— 

1. That the admission made by the plaintiff below, under 
the 16th rule of practice (Code, p. 715), was an admission 
that the facts stated in the affidavit were absolutely true. 
The language of the rule (“If the adverse party will admit 
what, it is so alleged, such absent witness will swear,” &c.) 
admits of no other construction; and it was obviously in- 
tended that the party applying for a continuance should have 
the benefit of the facts which he desired to prove,—a benefit 
of which he would be entirely deprived, if he could be forced 
into a trial, while his adversary had the right to prove that 
the facts stated in the affidavit were not true, or that his wit- 
ness was not worthy of credit. 

2. One of the facts stated in the affidavit was, that Winter, 
if present in court, would swear that he had no interest in 
the result of the suit. If the witness had personally sworn 
to this fact, his testimony could not have been excluded.— 
Dent v. Portwood, 17 Ala. 245. 

3. The evidence was not suflicient to raise a presumption 
that the witness was interested.—Cleland v. Huie, 18 Ala. 346. 


EL_more & YANCEY, contra, insisted, Ist, that as the evi- 
dence showed that Winter was a director (and therefore a 
stockholder) in the spring of 1850, the presumption was that 
he was a stockholder at the time of the trial; and, 2dly, that 
a stockholder is not a competent witness for a private corpo- 
ration. They cited, to the first point, 1 Greenl. Ev. § 41; 
and to the second, 2b. § 333. 


RICE, J.—The members, or stockholders, in a corporation 
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created for private emolument, are not admissible as witnesses 
for the corporation.—1 Greenl. Ev. § 333. 

The 5th section of the charter of appellant provides, that 
the directors “shall be owners of stock.”—Pamph. Acts of 
1849-50, p. 244, § 5. The proof, then, that Joseph S. Win- 
ter was a director of appellant in the spring of 1850, unex- 
plained and uncontradicted by any other evidence, was proof 
that he was a stockholder. 

If this proof had been made by the testimony of Joseph S. 
Winter himself, then the other part of his testimony, showing 
that at the trial, in the spring of 1853, he had no interest in 
the result of this case, should have been considered by the 
court, and held sufficient to admit him as a witness. But, as 
the proof of his interest was made in another way, and came 
from a competent source, it is clear that he could not by his 
own testimony remove the objection to him as an interested 
witness, nor qualify himself to testify for the appellant.— 
Herndon v. Givens, 19 Ala. 313. 

The plaintiff admitted only, that if Joseph 8S. Winter was 
in court, he would swear to the facts as set forth in the affida- 
vit of Moody. ‘This was neither an admission that the facts 
as therein sct forth were true, nor that Joseph S. Winter was 
a competent witness to testify either to the court or the jury. 

There was competent evidence, showing that Joseph S. 
Winter was a director and stockholder, and therefore inter- 
ested. There was no competent evidence to the contrary, 
unless the lapse of time between the spring of 1850 and the 
spring of 1853 furnished ground for presuming that he had 
ceased to be a stockholder. This lapse of time did not fur- 
nish ground for any such presumption. On the contrary, as 
he was proved to be a stockholder in the spring of 1850, the 
presumption is that he continued to be a stockholder at the 
trial in the spring of 1853.—1 Greenl. Ev. §§ 41, 42; Gar- 
ner v. Elliott, 8 Ala. 96. 

Judgment affirmed. 





| 
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LAMPLEY er aL. vs. WEED & CO. 


[BILL IN EQUITY BY JUDGMENT CREDITOR TO REDEEM LANDS SOLD UNDER 
MORTGAGE. ] 


1. Objection to agent’s authority to make tender—The defendant in a redemption 
suit cannot raise the objection in his answer, that the agent, by whom the 
tender was made, was not authorized to make it, unless he objected to the 
tender on that ground when it was made. 

2. Hearing on bill and answer.—Although the answer is to be taken as true in 
every respect, when the cause is submitted by consent on bill and answer 
only ; yet, where the answer admits enough to sustain a decree for com- 
plainant, his bill should not be dismissed. 


AppEAL from the Chancery Court of Barbour. 
Heard before the Hon. WapE Keyes. 


Tuis bill was filed by Wm. H. Weed & Co., as. judgement 
creditors of James E. Warren, to redeem certain lots in the 
town of Clayton, which had been sold under mortgage exe- 
cuted by said Warren, and purchased by John M. Lampley, 
who was the mortgagee. The bill alleged a tender and re- 
fusal of the amount of the purchase money, with ten per cent. 
interest thereon and all lawful charges, and the further offer 
to credit complainants’ judgment with a sum at least equal to 
ten per cent. of the purchase money ; and the tender was re- 
newed in the bill. The defendant answered the bill, admit- 
ting the rendition of complainants’ judgment, the issue and 
return of execution thereon, the execution of the mortgage, 
the sale under it, and his own purchase. In reference to the 
alleged tender, he states that one “Henry D. Clayton, in 
March, 1853, stated to respondent that he was authorized by 
James L. Pugh, esq., to redeem said lots under a judgment in 
favor of Weed & Co. against said Warren, and that he wished 
to redeem it accordingly, and would pay respondent his pur- 
chase money, with ten per cent. thereon ; that respondent did 
not then know or admit that said Clayton had any authority 
to redeem said lots under said judgment, nor does he now 
. know or admit any such authority ; that respondent did not 
consider or admit said offer to be a compliance with the 
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statute, nor does he now admit it, but, on the contrary, avers 
that it is not a compliance with the statute, and that com- 
plainants have no right to redeem said lot ; that within a 
week afterwards said Clayton returned, and said he was then 
prepared to pay respondent the balance due on said mort- 
gage, which was some thirty or forty dollars, and the said 
purchase money, with ten per cent. thereon, for the purpose 
of redeeming said lot under the statute ; that respondent did 
not then, nor does he now, know, admit, or recognize any au- 
thority in said Clayton to make cither or any of said offers 
to redeem, either for himself or any other person ; that said 
offer was not a compliance with the statute, and respondent 
then insisted, as he still insists, on his right to retain and 
keep said lot ; that complainants never made any offer to re- 
deem said lots”, &e. 

The case was submitted for final decree, on bill and answer ; 
and the chancellor held, that the complainant was entitled to 
the relief prayed. A reference to the master was ordered of 
the matters of account, and his report was confirmed without 
exception. The chancellor’s decree is now assigned for error. 


Jas. E. BEtseER, for the appellant, contended,— 

1. That as the cause was heard on bill and answer only, 
the allegations of the answer must be taken as true.—Forrest 
and Wife v. Robinson, 2 Ala. 215; White v. Florence Bridge 
Co., 4 ib. 464; Edmondson v. Montague, 14 ib. 370. 

2. That the tender made by Clayton was not sufficient, be- 
cause Pugh, even if authorized to make a tender as agent for 
complainant, could not appoint another agent to act for him. 
Story on Agency, §§ 13, 14; Bryant v. Owen, 1 Port. 201; 
Wood v. Milam, 7 Ala. 800. 

3. That Clayton’s agency should have been proved, since 
the answer disclaimed all knowledge of it.—Strawbridge v. 
Spann, 8 Ala. 826: O’Connell v. Walker, 1 Port. 263; Scott 
v. Crane, 1 Conn. 255. 


CHILTON, C. J.—Although Lampley raises a weak ob- 
jection to Clayton’s authority to make the offer of redemption, 
he does not aver that he was not authorized, or that he raised 
any objection to a redemption on the ground of a want of 
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authority. Had he done so, the supposed defect of want of 
authority, doubtless, might readily have been supplied. But 
he refused to allow the redemption, and insisted upon his 
right then, as he still does by his answer, to hold on to the 
land. He cannot now be allowed to set up the want of au- 
thority in Clayton, having made no such objection then; the 
complainants insisting upon the acts of Clayton as binding 
upon them, as their authorized agent. The case of Couthway 
vy. Berghaus, 25 Ala. 393, is directly to this point, and shows 
that the ofier was sufficient. 

The objection, that the bill should have been dismissed, be- 
cause, the case having been submitted by consent on bill and 
answer only, the answer must be regarded as true in every 
respect,—would be available, but for the fact that the answer 
admits enough to sustain the deerce. 

As to the amount due upon Lampley’s mortgage, the answer 
is somewhat indefinite——stating that it was thirty or forty 
dollars. ‘The register reports the amount, with interest, at 
forty-five dollars. ‘Ve see nothing improper in this. If the 
item was improper, exceptions should have been taken to the 
report; but this was not done. 

Let the decree be affirmed. 


Rice, J., having been of counsel in this case, did not sit. 





PICKLE’S ADMW’R vs. EZZELL. 
[APPEAL FROM ALLOWANCE OF CLAIM AGAINST INSOLVENT ESTATE. ] 


1. Insufficiency of afidavit—When a claim against an insolvent estate is verified 
by the affidavit (not of the creditor, but) of a third person, who swears that 
the claim, “to the best of his knowledge, information, and belief, is yet due 
and unpaid”, but does not state that he has any knowledge of its correctness 
or that it is due,—the affidavit is not sufiicient, and the claim should be re- 
jected.—Code, § 1847. 


AppEaL from the Court of Probate of Henry. 
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IN THE MATTER of the estate of Amos Pickle, deceased, 
which was reported and declared insolvent on the 21st 
March, 1853. The appellee, as surviving partner of the firm 
of Radford & Ezzell, filed certain claims against said estate, 
which were verified by the aftidavit of John W. Harper, who 
stated that said claims, “to the best of affiant’s knowledge, 
information, and belief, are yet due and unpaid.” The ad- 
ministrator objected to the allowance of the claims, on ac- 
count of the insufficiency of the affidavit ; and raised several 
other objections to them, which it is unnecessary to notice. 
The court decided that the affidavit was sufficient, and its 
ruling is now assigned for error. 


E. C. Butiock, for the appellant. 
JAMES L. PuGHu, conéra. 


GOLDTHWAITE, J.—The Code (§ 1847) requires all 
claims against insolvent estates to be verified by the oath of 
the claimant, or of some other person, “who knows the cor- 
rectness of the claim, and that the same is due”; and the afii- 
davit in this case cannot be regarded as a fulfillment of this 
requisition, since it does not show that the party had any 
knowledge either as to the correctness of the claim, or that it 
was then due. If no objection had been made to it, the court 
should not have allowed the claim (Code, § 1853) ; and, a 
fortiori, when the objection was made on the specific ground, 
it should have been sustained. 

Judgment reversed, and cause remanded. 





LOVE ws. CROOK eEtT At. 
[BILL IN EQUITY FOR SPECIFIC RECOVERY OF SLAVES.] 


1. Executory contract of sale construed —Articles of agreement, bipartite, whereby 
the party of the first part “ doth hereby agree to bargain, sell, and convey,” unto 
the party of the second part, certain slaves, in consideration that the party 
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of the second part “ herely delivers to the said” party of r the first ane “ ‘by order, 
all his right, title, and interest, both in law and equity, to the sum of $2,000", part of 
an amount just recovered from the United States by an agent of the party 
of the second pari; and conditioned, that if the said party of the second 


part “will, by any means, with ov without euil, either in law or equity, enable the 
said” party of the first part “lo recover said sum of $2,000, with lawful interest,? 
from said agent, then the said party of the first part “binds himself, his 
heirs, executors, &c., thal the above bili of sale shall be absolute, and shall convey 


unto him, his heirs, executors, 6e., all right, litle, and interest in said slaves ; otherwise, 
to be void tad of no effect,’ —held neither a mortgage, nor an absolute sale, but 
an agreement to sell, which did not, per se, pass the legal title to the slaves. 
Equity jurisdiction, where remedy at law is plain, adequate, and complete—If the 
owner of slaves allows them to go into the possession of an intended pur- 
chaser, under an executory contract of sale, which does not pass the legal 
title, he may recover them by action of detinue; but whether he proceeds 
for the slaves themselves, or for their agreed price, his remedy is at law, 
and he cannot come into only. 


NS 


Apprat from the Chancery Court of Benton. 
Heard before the Hon. James 5. Crark. 


Tuis suit was founded on the following contract :— 

“Articles of agreement, made and entered into this 18th 
of March, 1844, between Thomas Raper, of the county of 
Cherokee and State of North Carolina, of the one part, and 
J. R. Love, of the county of Hayward and State of North 
Carolina, of the other part, witnesseth, That, for the consider- 
ation hereinafter mentioned, the said James R. Love doth 
hereby agree to bargain, sell, and convey unto the said 
Thomas Raper three negro slaves, named Perry, aged about 
twenty-five years old, Mary, his wife, aged about twenty-two 
years old, and Harrison, a boy, aged about three years old ; 
all of which negroes the said James R. Love will warrant to 
be (sound?) and slaves for life. The consideration is as fol- 
lows: The said Thomas Raper hereby delivers to the said 
James R. Love, by order, all his right, title, and interest, 
both in law and equity, to the sum of two thousand dollars ; 
being part of an amount of money recovered by Wm. H. 
Thomas, as agent for the said Thomas Raper, from the United 
States Government, on certain claims which the said Thomas 
Raper held upon the said Government under the Cherokee 
treaty of one thousand cight hundred and seventeen and 
nineteen, and one thousand cight hundred and thirty-five and 


40 
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thirty-six ; as by the record of the commissioners for the 
adjudication of the Cherokee claims, when sitting in the 
State of Tennessee, and on file in some of the depart- 
ments of the United States Governinent, will more fully 
appear. Now, if the said Thomas Raper will, by any 
means, with or without suit, either in law or equity, enable 
the said James R. Love to recover from the above-named 
Wm. H. Thomas the above-named sum of two thousand dollars, 
with lawful interest from this date, then the said J. R. Love 
binds himself, his heirs, executors, &e., that the above bill of 
sale shall be absolute, and shall convey unto the said Thomas 
Raper, his heirs, executors, &c., all right, title, and interest 
in the above-named slaves, Perry, Mary, and Thomas (?); 
otherwise, to be void (and) of no effect. 

“ Signed, sealed, and delivered in presence of us, the attest- 
ing witnesses, the day and date above written. 

Attest: Wm. Welch, } J. R. Love, | Seal. | 

B. Turner.  § THos. Raper, [Seal.]” 

The bill was filed by James R. Love, the appellant, and al- 
leged the execution of the contract above set out, on the day 
of its date, in North Carolina; that it was expressly under. 
stood between the parties, at the time the contract was made, 
that the sale of the slaves was not absolute, until and unless 
said sum of money was paid, and that no title to said slaves 
was thereby given or to enure to the said Raper, until and 
unless said money was paid; that complainant, confiding in 
Raper’s good faith, and believing that the money would be 
paid by said Thomas, suffered Raper to take said slaves into 
his possession; that said Thomas was then in Washington 
city, and complainant forwarded said order to him at that 
place ; that said order was presented to Thomas for payment 
on the 29th April, 1844, and payment was refused by him; 
that complainant, immediately afterwards, notified Raper of 
the non-payment of said order, but he failed and refused to 
enable complainant to recover the same of Thomas; that 
complainant was induced by the statements and representa- 
tions of Thomas to await his return from Washington, when 
he was assured that all things would be satisfactorily ad- 
justed ; that Thomas did not return from Washington until 
after the expiration of three or four years, and he then averred 
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that he did not owe Raper anything, and that he had paid 
him all that was owing to him; that complainant thereupon 
filed a bill in equity against said Raper and Thomas, in the 
Circuit Court of Hayward county, North Carolina, which 
suit is still pending. 

The bill further alleges, tiat said Raper, so soon as said 
bill was filed, pretended to sell said negroes to James H. 
Bryson and Jesse B. Brooks, both of said Cherokee county, 
North Carolina, who immediately ran them off by stealth to 
Benton county, Alabama, and there sold them to John M. 
Crook, in whose possession they now are; that said Raper 
and Bryson arc insolvent, and the condition of Brooks is un- 
known to complainant; that said slaves were thus disposed 
of by them with the fraudulent intention of depriving com- 
plainant of his just rights, and of converting said slaves to 
their own use ; and complainant charges, from the inadequacy 
of price paid by said Crook, that he must have been cogni- 
zant of this fraud and the consequent defect of title to said 
slaves. 

The prayer of the bill is for a temporary injunction, to pre- 
vent the removal of the slaves out of the jurisdiction of the 
court,—that, on final hearing, they may be set over and de- 
livered to complainant ; and the general prayer for other and 
further relief is added. 

The cause was submitted to Chancellor Walker, on motion 
to dismiss the bill for want of equity ; which motion he sus- 
tained, but granted the complainant Ieave to amend his bill. 
The grounds of the decree were, that the contract shown by 
the writing, in connection with the allegations of the bill, was 
not a mortgage, but a sale upon condition; and that com- 
plainant’s remedy, therefore, was at law. In support of this 
position, the chancellor cited the following cases : Mount v. 
Harris, 1 Sm. & Mar. 194; Barrett v. Pritchard, 2 Pick. 512; 


tiie 


7 


4 Mason, 283; Story on Sales, $ 400; Sewall v. Henry, 9 Ala. 
85. He further held, that allegations might be added to the 
bill, which would justify the inference that the contract was 
intended os a mor teaoe. At the next term of the court, the 
complainant presented a proposed amendment of his bill in 
another particular; but Chancellor Clarke held, that the 
proposed amendment was immaterial, and that the bill would 
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still contain no equity ; and as the complainant declined to 
amend in the particular specified in the previous decree, his 
bill was dismissed. 

This decree is now assigned for error. 


Tuos. H. Lewis, for the appellant, contended,— 

1. That the written agreement between the parties, in ef- 
fect, is a mortgage.—Lanfair v. Lanfair, 18 Pick. 299; Nugent 
vy. Riley, 1 Metcalf’s R. 117; Manufacturers’ and Mechanics’ 
Bank v. Bank of Pennsylvania, 7 Watts & Serg. 335; Stew- 
art v. Hutchins, 6 Hill’s (N. Y.) R. 1438; Foster.v. Calhoun, 
Dudley’s (S. C.) R. 75; Glass v. Ellison, 9 N. H. 69; Sims 
v. Canfield, 2 Ala. 555. 

2. If it were uncertain whether the instrument was a mort- 
gage or a conditional sale, the law will construe it to bea 
mortgage.—Turnipseed vy. Cunningham, 16 Ala. 501, and 
cases there cited ; Sewall v. Henry, 9 id. 85. 

3. But, even if the instrument be construed to oper- 
ate only as a conditional sale, complainant’s remedy} was 
in chancery, as his right to the negroes depended upon Raper’s 
failure to perform his part of the contract, which failure was 
not then fully determined ; neither could he, at that time, 
have had the right to the immediate possession. As his prop- 
erty in the negroes was clearly insufficient to entitle him to 
commence an action at law, chancery, having once rightfully 
taken jurisdiction for one purpose, will retain it for all pur- 
poses. 

4, Chancery has jurisdiction to relieve against every spe- 
cies of fraud.—Kennedy’s Heirs and Executors v. Kennedy’s 
Heirs, 2 Ala. 194. If the bill, therefore, did not sufficiently 
charge a fraudulent combination, the amendment offered 
should have been allowed. 


G. C. WHATLEY, contra, made the following points :— 

1. The bill was properly dismissed, because a party is not 
allowed to prosecute two suits, at the same time, for the re- 
covery or enforcement of the same right.—1 Dan. Ch. Pr. 
362; 2 ib. 962-5. 

2. The contract must be construed by the law of the place 
where it was made.—Peake.v. Yeldell, 17 Ala. 644; Jones 
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v. Jones, 18 7. 250. This agreement was entered into in 
North Carolina, and was fully construed there in Love v. 
Raper, 4 Ired. Eq. R. 475. That decision is the law of the 
ease.—Price v. Price, 23 Ala. 611; Weaver v. Weaver, 2b. 
790. The contract has none of the indicia of a mortgage 
about it: there was no proposition to borrow money ; no 
debt existed ; and the legal title did not pass by the instru- 
ment.—Duval’s Heirs v. McLosky, 1 Ala. 729; Sewall v. 
Henry, 9 ib. 85. 

3. The complainant has an adequate remedy at law, against 
either Thomas or Crook—against the former, an action for 
for damages ; and against the latter, cither detinue or trover. 
Walker and Wife v. McCulloch and Wife, 20 Ala. 391; 
Munroe y. Pritchett, 16 Ala. 785; Ellington v. Currie, 5 
Tred. Eq. 23. 


RICE, J.—We will not say, that an executory agreement 
cannot, in any case, have the same practical effect as an actual 
conveyance, so far as if may concern personal property. 
Franklin vy. Hunt, 7 J. J. Marsh. 338; McDowell v. Hall, 2 
Bibb, 610. But we hold it to be quite clear, that the agree- 
ment entered into by the appellant and Thomas Raper on the 
18th March, 1844, shown in the exhibit to the bill, did not, 
per se, convey, transfer, or pass the legal title to the slaves 
therein mentioned, from the appellant to said Raper. On the 
contrary, that agreement shows that the appellant retained 
the legal title to the slaves, and that it was part of the con- 
tract that he should retain the legal title, until the sum of 
two thousand dollars, with interest, was recovered from said 
Raper, or from Wm. H. Thomas.—Bogan v. Martin, 8 Ala. 
R. 807; Barefield v. Murphy, at the present term. 

If the appellant delivered the possession of the slaves to 
Raper, he did what he was not bound, either by the agree- 
ment or by law, to do. He must take the consequences of 
such voluntary act, and cannot found thereon_a right to relief 
ina court of equity. If he chose to trust Raper with the 
possession of the slaves, and Raper thereupon asserted title in 
himself to them, in such manner as to make his possession ad- 
verse to the appellant ; and such adverse possession has con- 
tinued in Raper, and those deriving a claim from him, for 
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such a length of time as bars the action of detinue,—then the 
complainant is divested of his title, although he may never 
get his money. If, however, there is nothing to prevent his 
recovery in detinue, except the aforesaid agreement, that ac- 
tion will afford him a plain, adequate, and complete remedy. 
The agreement itself cannot prevent him from maintaining 
detinue for the slaves. His remedy is exclusively in a court 
of law, whether he goes for ihe money or the slaves. 
The decree is affirmed, at the appellant’s cost. 





DORRANCE vs. JONES. 


OF LESSEE. ] 


1. When general assignee for benefit of creditors becomes assignee of leace—If the les- 
see make a general assignment of “all his property whatsoever” for the 
benefit of his creditors, the trustee becomes bound as assignee of the lease. 
if he accepts the assignment and enters under the lease. 

2. What is sufjicient accepiance and eniry.—If the trustee enter upon and take pos- 

session of the lcasehold premises, and use them for the purpose of selling 

the goods assigned, this is such an accepiance and election as will bind him 
as assignee; and, the election once made, be cannot recede from it. 

Negotiable note does not extinguish rent.—The negotiable note of the lessee, for 

the amount of the rent, is not an extinguishinent of the rent reserved by 

the lease. 


Ned 


APPEAL from the City Court of Mobile. 
Tried before the Hon. Auex. McK rxsrry. 


THIs suit was brought by Wm. Jones, jr., against Charles 
W. Dorrance, to recover rent accruing on a demise by plain- 
tiff to one Kenneth King of a certain storehouse in Mobile. 
The complaint alleges the lease to King for the term of one 
year from the 1st day of November, 1853, at the rent of $700, 
payable in four quarterly installments, for which said King 
executed his four promissory notes; that in February, 1854, 
said King assigned to the defendant the residue of the term 
then unexpired, and the defendant then entered into the pos- 
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session wet the premises, and retained thom ‘andi the expira- 
tion of the term. The only plea was the general issue. 

On the trial,.as the bill of exceptions shows, the plaintiff 
- offered in evidence, Ist, his lease to King, which was in the 
usual form of a lease under seal, and which states that the 
notes for the rent were negotiable and payable at the South- 
ern Bank of Alabama; 2dly, a general assignment, executed 
by said King on the 4th day of February, 1854, conveying 
his stock of goods, his outstanding accounts, bills, and notes, 
and “all his property whatsoever’, to the defendant, in trust 
for the benefit of all his creditors, and authorizing him to 
take possession, convert into ready money, and with the pro- 
ceeds pay all the debts pro rata; and, 3dly, “evidence tend- 
ing to show that defendant, immediately after the execution 
of said deed of assignment, went into possession of the said 
premises leased to King.” The defendant then introduced 
evidence, “tending to show that he went into the store to 
take possession of the stock of goods belonging to said King, 
and to dispose of the same; that he sold the bulk of said 
stock of goods, on the premises, at auction, on the 10th day 
of February, 1854; that before the 13th day of February, 
1854, he tendered the key of the store to plaintiff’s agent, 
who refused to receive it; that he made no further use of the 
store, which remained unoccupied, but the key remained with 
him until about the 1st day of November, 1854, when it was 
received by the plaintiff.” 

“Whereupon the court charged the jury, that if Dorrance 
went into possession simply to remove from the store the 
goods of his assignor, he is not liable to plaintiff for rent as 
assignee of the term; but if he entered into possession of 
the store described in the lease, not simply to remove the 
goods, but to sell said goods in the store, and to use the store 
for that purpose, whether he remained there for a day, an 
hour, or a month,—this amounted to an election to accept the 
term, and he became liable to the landlord -for the rent re- 
served in the lease, as assignee of the term. The court charged 
the jury, also, that the fact of the lessor having accepted the 
negotiable notes of King, as described in the lease, did not 
affect the covenant in the lease to pay rent; and that Dor- 
rance, as assignee of King, was bound to pay the rent.” 
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The defendant excepted to these charges, and he now 
assigns them for error. 


P. Hamiuton, for the appellant : 


1. There is no privity of contract between Jones and Dor- 
rance. The right to recover of defendant rests (if at all) in 
privity of estate. It was formerly held in England, that pos- 
session by the assignee must be shown, to complete the right. 
Eaton v. Jaques, 2 Doug. 455. This rule is said by some of 
the books to be overruled.—1 Brod. & Bing. 238, or 5 E. C. 1. 
R. 72; 3 Bro. C. C. 166. The rule is shaken, if not over- 
thrown, in England.—Merchants’ Insurance Co. v. Mazange, 
22 Ala. 179; 1 Greenleaf’s Cruise, pt. I, p. 110, note. The 
law of this country is, that the liability depends on the as- 
signee’s possession.—Astor v. L’Amoreux, 4Sandford’s (S. C.) 
R. 524; Greenl. Cruise, supra. 

2. Under the general assignment to Dorrance, as trustee 
for the benefit of King’s creditors, the defendant occupied 
the position of an assignee under the English bankrupt law. 
1 Bla. Com. 472, 480; Code, § 1556. In such case, the lia- 
bility of the assignee is not perfected by his acceptance of the 
assignment, but by his election to enter and treat the term as 
assets.—Bourdillon vy. Daiton, 1 Esp. 233; Turner v. Richard- 
son, 7 East’s R. 335-41; Wheeler v. Bramah, 3 Camp. 340-2. 

8. The same is the recognized law of this country, as to 
general assignments by insolvents for the benefit of creditors. 
6 Law Reporter, 317; 12 Barb. 263; Burrill on Assignments, 
440. The effect of the American bankrupt law, in its opera- 
tion as a deed of assignment, is as broad as the language of 
this deed.—5 U.S. Statutes, 442, § 3. 

4, What amounted to an election was a question for the 
jury.—3 Camp. 340, supra. 

5. The court erred in its charge as to the effect of the ac- 
ceptance of King’s negotiable notes——Howland v. Coffin, 
9 Pick. 52. 


E. 8S. DaRGAN, conira, cited the following cases : 


1. As to the defendant’s liability for the rent, as assignee 
of the term,—Greenleaf’s Cruise, vol. 2, top p.110; Williams 
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v. “Bosanquet, 5 5B. C, % Re 12: Carter & & Carter v. Hammett 


& Balch, 12 Barb. 253; Hannon v. Ewalt, 18 Penn. State (6 
Har.) R. 9. 

2. That the notes of King did not extinguish the rent,— 
Fowler v. Bush, 21 Pick. 230; Fowler v. Ludwig, 34 Maine 
R. 455; Chitty on Contracts, 660, 661, and note. 


GOLDTHWAITE, J.—The assignment in this case was a 
general one for the benefit of creditors, and conveyed to the 
assignee “all the property whatsoever” of the assignor. It 
was accepted by the assignec ; and although, under these cir- 
cumstances merely, he may not have been bound as the as- 
signee of the lease, he was certainly so bound, if he elected to 
accept the interest of the assignor, and to enter under it.— 
Carter v. Hammett, 12 Barb. 253; Bourdillon v. Dalton, 1 
Esp. Cas. 233; Copeland v. Stephens, 1 B. & Ald. 593. Con- 
ceding that the acceptance of the assignment would not be 
sufficient, the only question is, whether taking possession of 
the store, for the purpose of selling the goods assigned, and 
actually selling them therein, amounted in law to such an ac- 
ceptance. In Welch v. Myers, 4 Camp. 368, it was held by 
Lord Ellenborough, that the allowing of the bankrupt’s cows 
to remain on the farm for two days, and ordering them to be 
milked there, was an adoption of the demise, so as to make 
the assignees the tenants of the lessor. In Clark v. Hume, 
Ry. & Moody, 207, Abbot, C.J., held, that the assignee 
elected to accept the lease by using the premises for the bene- 
fit of the creditors. ‘These cases establish the position, that 
taking possession of the leaschold estate, and holding it for 
the benefit of the creditors, though for ever so short a time, 
by virtue of the assignment, is the true test. We do not 
mean to say by this, that if the assignee entered only for the 
purpose of obtaining possession of the goods, it would be an 
acceptance ; for that would, in no just sense, be taking pos- 
session of the premises. But certainly, if the assignee took 
possession of the store in order to use it, as the evidence shows 
it was used, as a place to sell the goods, it falls directly with- 
in the principle of the cases we have cited; and if that was 
the object, it is entirely immaterial how long the possession 
was retained, as when once the election was made, the as- 
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signee could not recede from it.—Hanson vy. Stephenson, 1 
B. & Ad. 305. 

That the taking of the notes did not operate to extinguish 
the rent, is a clear proposition—Fowler v. Bush, 21 Pick. 
230; Chitty on Contracts, 660, 661. 

Judgment affirmed. 


MURPHY vs. BAREFIELD. 
[BILL IN EQUITY TO REDEEM MORTGAGED SLAVES—CROSS BILL TO FORECLOSE. J 


1. Conditional sale consirued—A written contract for the sale of several slaves, 
at a specified price for each, which uses present words of conveyance, and 
contains the additional stipulations, that two of the slaves are to remain in 
the possession of the vendor until the first day of January next thereafter, 
and that he “may redeem any and all the said negroes, at the valuation 
hereinbefore afiixed to them, within twelve months’’,—is not a mortgage, 
but a conditional sale, with a reservation of the right to re-purchase. 

2. Validity oj subsequent contract beween parties having conflicting claims to mortgaged 
properiy.—Persons who have conflicting claims to slaves previously conveyed 
by mortgage or conditional sale, to which they wereenot parties, may by 
subsequent contract settle and adjust their rights to the property; and such 
subsequent contract itself, irrespective ef the character of the former con- 
tract, must be considered as the asceriainment and adjustment between 





? 
} 
i 


themselves of their rights. 

3. Subsequent contract construed.—lf, by such subsequent contract, after reciting 
the previous contract and the conflicting claims which have arisen to the 
property, it is stipulated and agreed that one of the two negroes shall remain 
in the possession of each parity “until the sums for which they were respec- 
tively mortgaged by fully paid” unto the party of the second part, who 
claims to be the assignee of the original morigagee, or purchaser ; the party 
of the first part “relinquishing all further right’’, and the party of the sec- 
ond part “obligating himezelf to convey to her perfect and complete titles 
whenever said sums respectively are paid’’,—-the transaction is not on its 
face a mortgage, and docs not authorize a court of equity to grant any 

relief to cither party founded on it. 


AppEAL from the Chancery Court of Monroe. 
Heard before the Hon. WADE K&ryes. 


Tue original bill in this case was filed by Sarah Murphy 
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alpen 
against Joseph Barefield, and alleged the following facts: 
That on the 2d day of January, 1846, one Duncan W. Mur- 
phy, being in possession of two slaves (Bill and Suckey), and 
being indebted to Mrs. Nancy Harris in the sum of $2,297 60, 
mortgaged said slaves to her to secure said debt, and a copy 
of the mortgage, marked “exhibit A”, is appended to the 
pill; that Mrs. Harris took possession under the mortgage 
of two of the slaves conveyed (Rachel and Tom), and has had 
their labor and services ever since, but the other slaves (Bill 
and Suckey, who alone are the subjects of this bill) were left 
in the possession of the said Duncan Murphy ; that the ne- 
groes Bill and Suckey, at the time of the execution of this 
mortgage, were claimed by complainant as her own property, 
and said Duncan Murphy, recognizing her right to them, de- 
livered them to her; that Mrs. Harris afterwards transferred 
and assigned to said Barefield (the defendant) the said mort- 
gage, and her rights under it to said slaves; that Barefield, 
in the year 1847, without the knowledge or assent of com- 
plainant, took possession of the boy Bill, and threatened also 
to take Suckey ; that he and complainant, in order to settle 
and compromise the controversy between them, entered into 
a written agreement respecting said slaves, which is appended 
to the bill, and nfarked “exhibit B”’; that it was distinctly 
agreed and understood, at the time this last contract was en- 
tered into, that Bareficld should convey and deliver up to 
couplainant the boy Bill, whenever he should be paid the 
amount for which he was originally mortgaged to Mrs. Har- 
ris, and should likewise convey and deliver up Suckey, when 
she was redeemed ; that Duncan Murphy has relinquished to 
complainant his right to redeem said slaves, and that she has 
frequently applied to Barefield for a statement and settlement 
of the said mortgage debt, which he refuses. 

The prayer of the bill is, that an account may be taken of 
the mortgage debt, and of the hire and services of the slaves; 
that complainant may be permitted to redeem them, on pay- 
ing the balance (if any) due on the mortgage; and for gene- 
ral relief. 

“Exhibit A”, above referred to, is as follows: 

“ Know all men by these presents, that 1, Duncan W. Mur- 
phy, of the State of Alabama and county of Monroe, for and 
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in eeiiidenstion of the sum of § 750 for & negro man by the 
name of Tom, $50) for ey “500 for a negro woman by 
the name of Suckey, #547 60 for a man by the name of Bill, 
to me in hand paid by Nancy Harris, of the county of Clarke 
and State of Alabama, do give, grant, bargain and sell all 
the right, title, claim and interest which I have in and to 
each and every one of the aforementioned negroes, to have 
and to hold, to herself and heirs, forever ; it being expressly 
understood and agreed, that the said negroes Bill and Suckey 
are to remain in the possession of the said D. W. ising 
until January, 1847; and it being further expressly under- 
stood, that the said Murphy may redeem any and all the afore- 
mentioned negroes, at the valuation hereinbefore affixed to 
them, within the time of twelve months of this date respec- 
tively. In witness whereof,” & 
(Signed by both parties, nail attested by 8. R. Davis.) 

The subsequent agreement (“ exhibit B”) is as follows: 

“Whereas, by certain articles of agreement, entered into 
on second day of January, 1846, between Nancy Harris and 
D. W. Murphy, a certain negro man, by the name of Bill, 

was sold by said Murphy to said Nancy Harris, for the sum 
of $547 69, and also a negro girl, by the name of Suckey, 
“@ the sum of $500, with a condition of redemption reserved 

said Murphy, on the payment of the “id sums of money 

Seine ely on or before the first day of January next there- 
after ; and whereas the said articles of agreement, since that 
time, have been transferred by said Nancy Harris to Joseph 
Barefield, who now has the entire interest arising out of said 
agreement referred to; and whereas a conflicting claim has 
been interposed by Sarah Murphy, to the said negroes above 
mentioned : Now be it known, that for the purpose of settling 
said conflicting claim, it is hereby agreed between the said 
Joseph Barefield and the said Sarah Murphy, that the said 
negro boy Bill shall remain in the possession of the said Jo- 
seph Barefield, and the girl Suckey in the possession of the 
said Sarah Murphy, until the sums for which they were 
respectively mortgaged by the said D. W. Murphy be fully 
paid unto the said Joseph Barefield ; the said Sarah Murphy 
relinquishing all further right, and the said Barefield obli- 
gating himself to convey to said Sarah Murphy perfect and 
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complete titles, whenever said sums respectiv ely, are paid. 
In witness whereof,” &c. 
(Signed and sealed by both parties.) 

The defendant answered the bill, denying that the contract 
petween D. W. Murphy and Mrs. Harris, evidenced by “ ex 
hibit A” to the bill, was intended as a mortgage, but, on the 
contrary, alleging that it was an absolute sale of the slaves, 
and that an absolute bill of sale was executed at the time; 
that afterwards, on Murphy’s representations that the slaves 
were family negroes, Mrs. Harris agreed to allow him the 
privilege of re- purchasing them within the time specified in 
the writing, and hired Bill and Suckey to him during the 
year. He denies that the complainant then had any right to 
the slaves, or that she asserted any ; but admits that, on her 
afterwards asserting title to them, the contract t evidenced by 
“exhibit B” to the bill was entered into for the purpose of 
settling their conflicting claims; and he denies that this 
writing is, or was intended to ve, a mortgage. He alleges, 
also, that more than a reasonable time has elapsed since this 
last agreement was made, and yct the complainant has done 
nothing towards availing herself of the privilege, thereby 
secured to her, to redeem or re-purchase said slaves. 

The defendant, after answering the original bill, filed a 
cross bill, asking that the complainant might be required, 
within a short time (to be fixed by deerce of the court), to 
redeem said slaves under said agreement, and that, on her 
failure to do so, she might be forever barred of the privilege. 

The testimony of 8. R. Davis, the subscribing witness to 
the contract shown by “exhibit A”, whose deposition was 
taken by the defendant, fully sustains the allegations of the 
answer as to the character of the transaction. He states that 
Murphy, being indebted to Mrs. Harris, had executed a deed 
of trust on his negroes to secure her, of which deed witness 
was trustee ; that on failing to meet the debt, at the law-day 
of the deed, Murphy went with him to sce Mrs. Harris, say- 
ing that he would prefer selling the negroes to her, as he 
could not raise the money, and thus avoid the expense of a 
sale under the deed; that the price of each negro was agreed 
on separately, and the sum total exceeded by a small balance 
the amount of the debt; that Mrs. Harris offered to pay thig 
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valance in money, but Murphy said that he preferred to hire 
Bill and Suckey for the year, and this was assented to by 
Mrs. Harris; that Murphy then executed to Mrs. Harris an 
absolute bill of sale for the said four slaves, and the deed of 
trust was given up to him; that ‘‘some short while after this 
settlement, while the parties and witness were sitting to- 
gether, Murphy said that he did not like to part with the 
negroes, because they were family negroes, and asked Mrs, 
Harris if he could redeem them, or any of them, by the first 
day of January next thereafter; that Mrs. Harris at first 
refused, saying that she had had a great deal of trouble about 
it, but she afterwards consented”; and that the writing exhib- 
ited with the bill was then executed, under this agreement. 

On final hearing, the chancellor dismissed the bill and the 
cross bill, at the cosis of the parties by whom they were 
respectively re from which decree each party now appeals, 
and here assigns it for error. 


E. S. Darcan, for the complainant in the original bill, 
contended that it was immaterial whether the contract be- 
tween Mrs. Harris and D. W. Murphy was a conditional sale 
or a allie, since the parties to this suit, by their subse- 
quent agreement. recognized it as a morigage; that this 
subsequent agreement, by which the former contract was 
construed, is valid and binding on the parties themselves, and 
the courts will abide by their construction. 


WintiaMs & Cocke, coniva, made the following points: 

1. That the original contract between Murphy and Mrs. 
Harris, as shown by the testinony of Davis, was an absolute 
sale and purchase of the slaves, and the subsequent written 
agreement, if not nudum pactuwin, was only a conditional sale, 
and nota mortgage; and,as the condition was not performed, 
Murphy could claim nothing under the contract.—Farrelly v. 
Robinson, 16 Ala. 472; Turnipsced v. Cunningham, 2). 507; 
McKinstry vy. Conley, 12 7. 678: Bryan & McPhail v. Cow- 
art, 21 ib. 93; Sewall v. Henry, 9 id. 24. 
. 2, That the subsequent agreement between the parties to 
the suit was not supported by a sufficient consideration—the 
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“compromise “ a conflicting elaine” wiih is not shone to 
be valid and subsisting. 

3. That that agreement was not a mortgave, and will not 
be held a mortgage, even if the parties had so treated it.— 
Rogers v. Kneciand, 13 Wend. 114; 2 Edwards’ Ch. R. 138; 
1 Powell on Mortgages, 139, note. 

4, That the cross bill should have been Ree iyi 
Equity Pleadings, $$ cas (,, 398, 399; Wickliffe v. Clay, 1 
Dana, 589; Daniel v. Morrison, 6 7. 187; 5 B. Mon. 515. 


RICH, J.—The legal effect of the deed, set forth in exhibit 
A to the original bill, is, that the transaction between the 
parties to it, evidenced by its terms, was not a mortgage, but 
a conditional sale of the slaves by Duncan W. Murphy to 
Nancy Harris, with the right to re- ages any or all of them 
within twelve months from its date, by paying within that 
period the respective values or prices fixed on them in the 
pi —Bogan vy. Martin, 8 Ala. 807; meer v. Conly, 

12 2. 678; Goodman vy. Grierson, 2 Bo ll & Beatty’s Ch. R. 
274; Conway v. Alexander, 7 Cranch’s R. “237. 1 Powell on 
Mortgages, 138-839, and notes; Holmes v. Gr an 8 Paige R. 
260; Glover v. Payn, 19 Wend. R. 518; Barrell v. Sabine, 1 
Vernon, 268; Robinson vy. Cropsey, 6 Paige’s R..480; Brown 
v. Dewey, 2 Barb. Sup. Ct. Rep. 28. 

Conceding, however, that said deed was intended by’ the 
parties to it as a mortgage, and is really a mortgage, it cer- 
tainly was competent for the parties to this suit, who are not 
parties to said deed, to make a subsequent contract, which 
should define and fix their own rights to the property therein 
mentioned. This is what they have done. The subsequent 
contract is set forth in the original Lill and exhibit B thereto; 
and must be considered as the ascertainment and adjustment 
between themselves of their rights to the property therein 
mentioned, which is the property involved in this suit.—Pink- 
ard v. ingersol], 11 Ala. 9; Lightfoot v. Strahan, 7 i. 444; 
Wallis v. Long, 16 7. 738 8: McKinstry v. Conley, 12 ib. 678. 

This subsequent contract is noi, on its face, a mortgage.— 
See authorities cited in first paragraph above. The complain- 
ant in the original bill does not aver or pretend that it was 
intended asa mortgage. The parties must abide by its terms. 
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Pee: is no geen in the original or cross bill, oa 
authorizes a court of chancery to decree any relief to either 
party, founded on said subsequent contract.—McLeod v. Powe 
& Smith, 12 Ala. 9. 

The decree on the bill and cross bill must be affirmed ; Sa- 
rah Murphy and her surety must pay the costs of her appeal, 
and Baretield and his surety must pay the costs of his appeal. 








MORTON vs. BRADLEY. 
[ACTLON UNDER CODE TO RECOVER DAMAGES FOR KILLING A SLAVE. ] 


1, Civil action merged in felony.—An action to recover damages for killing a slave 
cannot be maintained until there has been a prosecution for the felony; 
and the complaint, therefore, must aver such prosecution. 

2. What is sufficient averment of proseci An allegation that a prosecution 
was instituted against the defendant before the grand jury of the county, 
and that they refused to find a true bill against him for the ee 
sufficient, on the authority of Nelson v. Bondurant, 26 Ala. 34 

3. Statement of venut “ complaint—When the name of the county is 5 apecitiad in 
the summons, and the complaint ay ers that the prosecution was had before 

the circuit court of “said county’, the venue is laid with sufficient cer- 
tainty. 

. Specification of grounds of danurrer-—Under a demurrer to the complaint be- 





ion. 





i 


cause it does not show a sufficient prosccution, the objection cannot be 
raised that the venue is not weil laid, since the Code (§ 2253) requires that 
the ground of demurrcr must be distinctly stated. 


AppraL from the Cireuit Court of Pickens. 
Tried before the Hon. E. W. Pertvs. 


Tuis action was brought by John Morton against John 
Bradley, and the original complaint was as follows :— 

“The plaintiff claims of the defendant $2,500, as damages 
for wrongfully killing a negro man slave, named Spencer, the 
property of the plaintiff, by shooting him with a gun, to-wit, 
on the 11th day of April, 1854, in the county aforesaid.” 

The defendant demurred to this complaint, assigning as the 
ground of his demurrer “thatin the killing of said slave, as 
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alleged in the complaint, the defendant committed a felony, 
and the complaint does not show that he was prosecuted 
therefor before the commencement of this action.” The 
court sustained the demurrer, but gave leave to the plaintiff 
to amend his complaint; and the complaint was thereupon 
amended by the addition of another count, in which, after re- 
peating the previous allegations, the plaintiff averred “that 
afterwards, to-wit, at the Fall term, 1854, of the Circuit 
Court of said county, a prosecution was instituted against 
said defendant, before the grand jury for said county, at said 
term, and said grand jury did refuse to find a true bill against 
him for the killing of said slave; by means whereof this ac- 
tion accrues to plaintiff.” 

To the amended complaint the defendant interposed another 
demurrer, and assigned the following grounds of demurrer : 
“First, that in the killing of said slave, as alleged in said 
complaint, the defendant committed a felony, and said com- 
plaint does not show that he has been tried upon an indict- 
ment therefor ; and, secondly, caid contplaint does not show 
that there has been any sufficient prosecution for said killing, 
to enable the plaintiff to maintain his said action.” The court 
sustained this demurrer, and again granted the plaintiff leave 
to amend his complaint; and another count was then added 
to the complaint, containing this averment: “ And plaintiff 
avers, that afterwards, to-wit, at the Fall term of this court, 
1854, he instituted a prosecution against the defendant, for 
said alleged killing, before the grand jury for said county, 
and caused diligent inquiry to be made by said grand jury, 
whether said alleged killing was a felony, and whether said 
defendant, by said killing, was guilty of a felony; and said 
grand jury, after diligent inquiry into said killing, did refuse 
to find any bill of indictment against said defendant, for any 
offence for killing said slave. And said plaintiff further 
avers, that said killing was not, by the laws of this State, a 
felony.” 

To the complaint, thus amended, the defendant again de- 
murred, on the following grounds: “ First, that from the kill- 
ing of said slave, as alleged in said amended count, the law 
presumed that a felony was committed, and yet said com- 
plaint does not show that said defendant, before the com- 
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mencement of said action, was tried and convicted, or acquit- 
ted, therefor, nor said killing ; secondly, that the allegation: 
that said killing was nota felony, is not sufficient to rebut 
the presumption that said killing was a felony ; thirdly, that 
the allegations in respect to the action of the grand jury are 
not sufficient to rebut the presumption that said killing was 
a felony ; fourthly, that said count does not show any suff- 
cient prosecution of said defendant, nor said killing, to enable 
plaintiff to maintain his said action; fifthly, that the allega- 
tions of said amended count, in respect to said prosecution 
before said grand jury, are not sufficient to enable plaintiff 
to maintain his action.” The court again sustained the de- 
murrer, and, the plaintiff declining to make further amend- 
ments, rendered judgment for the defendant. 

The rulings of the court on the several demurrers are now 
assigned for error. 


E. W. Peck, for the appellant, cited the case of Nelson v. 
Bondurant, 26 Ala. 341. 


TuRNER REAVIS, contra, contended that the several demur- 
rers were properly sustained, because neither count in the 
complaint showed in what county the slave was killed, nor 
in what county the grand jury investigated the case, and 
therefore failed to show a sufficient prosecution ; that as no 
county was named cither in the caption, margin, or body of 
the complaint, there was nothing to which the words “ the 
county aforesaid” could apply; and that they could not be 
referred to the county named in the summons, because the 
summons and complaint are distinct things, and not parts of 
each other. 


CHILTON, C. J.—The first count is clearly insufficient, 
as will appear by Martin’s Ex’rs v. Martin, 25 Ala. R. 201. 
The demurrers to the two amended counts, which aver a 
prosecution of the defendant before the grand jury, and that 
said jury refused to find a true bill against him for the killing 
of the slave, should have been overruled. The case of Nelson 
v. Bondurant, 26 Ala. R. 341, sustains these two counts. 

The objection, that the counts or plaints do not specify the 
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county in which the prosecution was had, is not tenable. 
The venue is laid in the summons, and it i$ averred in the 
complaint that the prosecution was had at the Fall term of 
the Cireuit Court of “said county”, &c. But the objection 
is untenable for another reason: it was not specified as one 
of the causes of demurrer, that the complaint failed to set 
forth the county in which the killing took place, and that the 
grand jury of that county had ignored a bill for the offence. 
The objection, to be available, must be distinctly stated in the 
demurrer.—Code, § 2253, p. 421. The general objection 
taken by the demurrer, that the complaint does not show a 
sufficient prosecution, merely raises the question whether a 
prosecution before a grand jury, and their refusal to find a 
bill of indictment, is sufficient, and not that the plaintiff 
should state the county in which the prosecution was had. 
Judgment reversed, and cause remanded. 





HINSON vs. PRESLOR. 
[MOTION TO DISMISS APPEAL.] 
1. Security for costs held insu fficient—An obligation, on the part of the appellant’s 


surety, to pay the costs of the appeal “if the judgment is affirmed”, is not a 
compliance with the statute -—Code, § 3041. 


APPEAL from the Circuit Court of Butler. 
Tried before the Hon. C. W. Rapier. 


Tue clerk certifies, in his final ¢ertificate appended to the 
transcript, “ that the said John T. Henderson,” for whose use 
the suit was brought, “has given bond, with John S. Wright, 
security, conditioned that, if the judgment be affirmed, he will 
pay the costs of the Supreme Court and of the Circuit Court”; 
and on this certificate the appellee now moves to dismiss the 


appeal. 
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Nat. Hargis, for the motion. 
Watts, JuDGE & JACKSON, contra. 


GOLDTHWAITE, J.—In cases of appeals, where no 
bond is given to supersede the judgment or decree, the Code 
(§ 3041) requires that the appellant shall give security for 
the costs of the appeal. The judgment in the present case 
was not superseded ; and the obligation, which the surety of 
the appellant has entered into, only binds him to pay the 
costs of the appeal in the Supreme Court, in case the judg- 
ment of the court below is affirmed. This is not a compli- 
ance with the statute, since the surety would not be bound to 
pay the costs of the appeal if it was dismissed, as it might be 
if not taken within the time prescribed by law, as well as in 
other cases. 

The motion to dismiss must accordingly prevail. 





AGEE vs. WILLIAMS. 


[ACTION UNDER CODE FOR SPECIFIC RECOVERY OF SLAVE.] 


1. When words “ administrator,” &c., are descriptio persone—Where the complaint 
puts in issue the plaintiff’s individual title to the slave sued for, the super- 
added words “ administrator,” &c.. in the margin or caption of the com- 
plaint, are descriptio persone merely. 


AppEAL from the Circuit Court of Monroe. 
Tried before the Hon. C. W. Rapier. 


Tue defendant in this case was summoned “ to answer the 
complaint of James Williams, administrator of Edward Wil- 
liams, deceased”; and the complaint was as follows: 
“James M. Williams,adm’r of | The plaintiff claims of the 

Edward Williams, dec’d, | defendant a negro man slave, 

vs. | by the name of Green, about 
William R. Agee. forty years of age, together 
with the value of his hire during the detention, to-wit, from 
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the first day of January, 1849; said slave Green being of 
the value of $1200.” . 

The defendant pleaded “that the slave sued for is not the 
property of the plaintiff”, and on this plea issue was joined. 

On the trial, the plaintiff proved that said Edward Wil- 
liams, during his lifetime, had possession of the slave sued for, 
as of his own property, from 1844 to 1848; and that said 
slave disappeared in 1848, and was found in the defendant’s 
possession in March, 1853, who claimed title to him. The 
defendant then proved his bill of sale for said negro, dated 
in September, 1849, from a person calling himself James 
Walker, who had had the slave in his possession for several 
months previous to the sale; after which the plaintiff intro- 
duced evidence tending to show that said James Walker had 
stolen the negro. Several exceptions were reserved to the 
rulings of the court on the evidence, which it is unnecessary 
to state. 

The court charged the jury, “ that the plaintiff sued in his 
capacity as administrator of Edward Williams”; to which 
charge the defendant excepted, and which he now assigns 
for error. 


Ww. P. Lesiir, for the appellant, cited Tate v. Shackel- 
ford’s Adm’r, 24 Ala. 510, and authorities there referred to. 


S. J. CumMMING, contra, contended, Ist, that the summons 
and complaint sufficiently showed that the plaintiff sued in 
his representative, and not in his individual character ; and, 
2dly, that if the complaint was defective, it was a mere “ de- 
fect of form”, which might have been amended (Code, §§ 2227, 
2402-5) in the court below, and which, therefore, will be 
considered amended in this court. 


RICH, J.—It is clear, upon authority, that the plaintiff in 
the complaint in this case is James M. Williams as an indi- 
vidual, and not as an administrator of any intestate. The 
complaint does not put in issue the title of any intestate to 
the slave sued for, but only the title of James M. Williams as 
an individual. The words “administrator of Edward Wil- 
liams”, which follow the name of James M. Williams in the 
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margin or caption of the complaint, must be treated as descrip- 
tio persone.—Arrington v. Hare, 19 Ala. 243; Tate v. Shack- 
elford, 24 ib. 510; 1 Saund. PI. & Hy. 497, 498; Chapman v. 
Spence, 22 Ala. 588. 

Under the complaint, the plaintiff cannot recover upon 
mere proof of the title of any intestate, but must fail unless 
he proves title in himself as an individual; unless it be one 
of those cases, where proof of a mere prior possession in the 
plaintiff will enable him to recover. There is nothing in the 
record to show that it is one of this class of cases.—Herring 
v. Glisson, 2 Dev. R. 156; Traylor v. Marshal, 11 Ala. 458., 

The charge of the court below is erroneous; and its judg- 
ment is therefore reversed, and the cause remanded. 





DABBS vs. DABBS. 


[BILL IN EQUITY BY HEiRS-AT-LAW AGAINST DEVISEES—ISSUES AT LAW TO TEST 
VALIDITY OF WILL AND DEED OF GIFT. J 


1, Order directing issue at law interlocutory merely.—An order in chancery directing 
an issue at law is interlocutory merely, and may therefore be set aside at a 
subsequent term. 

2. When new trial may be refused—Al\though the inheritance is concerned, a 
new trial of the issue may be refused to the heir, notwithstanding the er- 
roneous rulings of the court trying the issue, when, on all the evidence 
in the case, if the verdict of the jury had been against the validity of the 
will, a new trial should have been awarded. 

3. Error on trial of immaterial issue works no injury.—Where issues at law are di- 
rected to try the validity of a will and of a deed of gift, which are so con- 
nected by words of reference that if the will is valid the deed cannot be 
held invalid, and the verdict of the jury establishes the validity of the will, 
the trial of the other issue is an immaterial matter, and its regularity will 
not be looked into on error. . 

4. Costs—Where the verdict is in favor of the will, and the court trying the 
issue erroneously renders judgment for the costs against the heir, besides 
certifying the costs to the chancellor, by whom also they are decreed against 
the heir, the error is without injury. 


APPEAL from the Chancery Court of Tallapoosa. 
Heard before the Hon. James B. Cuark. 
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Tuis bill was filed by Thomas G. Dabbs and others, the 
appellants, who are the children of John Dabbs and Nancy 
his wife, both deceased, and as such heirs-at-law of Jesse 
Dabbs, sr., deceased, their maternal grandfather, against the 
other heirs-at-law of said Jesse, who are John H. Dabbs, his 
son, and Jesse Dabbs, jr., his grandson. The objects of the 
pill are, to set aside the last will and testament of said Jesse 
Dabbs, sr., and also a certain deed of gift, both of which are 
charged to have been procured by fraud and undue influence 
on the part of the defendants: to obtain a discovery and ac- 
count of the advancements made by the testator during his 
lifetime to the defendants ; and to have the estate finally set- 
tled and distributed. The deed of gift, which was executed 
only three days before the will, conveys to the said John H. 
Dabbs 360 acres of land and five negroes; with the condi- 
tion annexed, that he shall permit the donor, during his life, 
to hold, use, and enjoy them. The will contains the following 
reference to the deed: “Item 4. Whereas, on the 9th Sept. 
inst., | conveyed, by deed of gift, to my son John H. Dabbs, 
certain lands and negroes named and described therein, upon 
conditions therein contained: Now, in the event of my death, 
itis my will, that said John H. Dabbs shall take possession 
of said land and negroes, to have and to hold the same to his 
use, and to his heirs, forever.” 

At the May term, 1849, by consent of parties, feigned issues 
at law were directed, to try the validity of the will and deed ; 
but at the succeeding May term, 1850, this order was vacated 
and set aside, on the petition of the defendants, “ until such 
time as the cause shall be fully at issue by the filing of full 
and complete answers by the defendants.” After the defend- 
ants had filed full answers, the trials at law proceeded; and 
the verdict of the jury, in each case, was in favor of the de- 
fendants, who were made to occupy the position of plaintiffs 
on the trials, in affirming the validity of the deed and will. 
Several exceptions were saved, during the progress of the 
trials, to the rulings of the presiding judge on the evidence, 
and were duly reserved by bills of exceptions ; and on these 
exceptions a motion was predicated, before the chancellor, for 
anew trial of the issues. This motion the chancellor refused 
to grant, holding, in effect, that, as the »erroncous rulings of 
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the court could have worked no injury to the complainants, 
the verdicts ought not to be disturbed. A judgment for the 
costs of the trials at law was rendered in each case against 
the unsuccessful party, and the costs were also certified to 
the chancellor, by whom, on final decree, they were awarded 
against the complainants. 

The final decree rendered by the chancellor, the overruling 
of the motion for a new trial, the several rulings of the court 
on the trials of the issues, the rendition of the judgment for 
costs, and the setting aside of the order directing the issues 
at law, are the matters now assigned for error. 


J. FALKNER, for the appellant. 
Jas. E. BELsunr, contra. 


GOLDTHWAITE, J.—There was no error in setting 
aside the order directing the issue at law, as it was interloc- 
utory merely ; and decrees or orders of that character are 
always under the control of the court making them, until the 
final decree is rendered.—Davis vy. Roberts, 1 S. & M. Ch. 
543; Roberts v. Cocke, 1 Rand. 121; Commonwealth v. 
Beaumarchais, 3 Call, 122; Cook v. Bay, 3 How. Miss. 485. 

In relation to the refusal of the chancellor to grant a new 
trial, we see no error. We have carefully examined all the 
evidence which the parties agreed to admit on the trial of 
the issue as to the will—that which was admitted against 
the objection of the appellants, and that which was offered on 
their part and excluded; and we are fully satisfied that, had 
the first been rejected, and the last received, it should not 
have altered the result. Indeed, looking to all the evidence, 
if the verdict had been the other way, we should have re- 
garded it as the duty of the chancellor to have granted a new 
trial ; and under these circumstances, there was no error in 
overruling the motion, although the inheritance was con- 
cerned.—Boothe v. Blundell, 19 Vesey, 494, 503; Alexander 
v. Alexander, 5 Ala. 517, and cases there cited. 

As to the deed, we agree with the chancellor, that the issue 
as to it was entirely unnecessary. If the will stood, the deed 
must stand. If the first was valid, the last could not be held 
invalid. This being the case, and there being no reason why 
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an issue as to the deed should be directed, we will not disturb 
the verdict which establishes only what was included in the 
other issue. We will not look into the regularity of a trial 
in relation to a matter as to which there should have been 
no trial. 

Upon the question of the costs at law, it is only necessary 
to say, that they were certified to the chancellor, and were 
properly adjudged by him against the appellants. It may 
have been erroneous in the Circuit Court to have rendered 
judgment against them, but as it was proper they should have 
paid them, and as they were rightly decreed against them 
by the chancellor, there is no injury in the error. 

Decree affirmed, at the cost of the appellants. 





WINTER vs. PHELAN. 
[ASSUMPSIT ON COMMON COUNTS FOR HAY SOLD AND DELIVERED, ] 


1. Erroneous admission of evidence cured by instructions to jury—Although the ad- 
mission of improper evidence is not cured, by a charge which leaves it 
discretionary with the jury to disregard it if they choose ; yet a charge, 
which instructs them, in effect, notwithstanding such evidence, to find for 
the party against whose objection it was admitted, as to the single point on 
which it could have any possible bearing, cures the error of its admission. 


APPEAL from the Circuit Court of Montgomery. 
Tried before the Hon. Joun GILL SHORTER. 


Nat. Harris, for the appellant. 
Warts, JUDGE & JACKSON, contra. 


CHILTON, C. J.—Phelan brought assumpsit against 
Winter for, say, six hundred dollars, for hay sold and delivered 
to him, and proved on the trial that he had sold and deliv- 
ed to him (Winter) about fifty tons of hay, worth, at We- 
tumpka, the place where the sale was made, twenty dollars 
per ton. Winter introduced a witness, who testified, that in 
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a conversation had with the plaintiff before the suit was 
brought, said plaintiff told him (the witness), that plaintiff 
had been very liberal to defendant, as he had agreed to let 
defendant have hay at the original cost of the same at the 
north, where plaintiif had bought it, with the cost of trans- 
portation of the same from the north added ; that this de- 
claration was made in a casual or accidental conversation 
which witness had with the plaintiff, and that he (the witness) 
did not know whether the said hay was sold and delivered 
under any such special contract or not. This was all the 
proof tending to show a special contract. There was. no 
proof tending to show in which one of the northern States the 
plaintiff bought the hay, or what he paid for it; but the evi- 
dence tended to show that it had been shipped from the north 
to Wetumpka, via Mobile. The plaintiff was allowed to 
prove, against the defendant’s objection, the price of hay in 
the cities of New York and Boston, two large commercial 
marts in the north where hay was bought and sold, about the 
time the proof tended to show the hay sold to defendant was 
shipped to Wetumpka from the north. 

The court, in effect, charged the jury, at the request of the 
defendant, that if the hay sued for was sold under a special 
contract that the defendant was to pay the plaintiff for the 
same what it cost the plaintiff at the north, with the cost of 
transportation added, the plaintiff could not recover. This 
charge, which was asked by the defendant, and which is spe- 
cific, setting out the proof, distinctly makes the recovery de- 
pend upon whether the hay was sold under the special con- 
tract proved ; inasmuch as it assumes, that if it was bought 
by the defendant under the special contract, the jury 
should find for the defendant, notwithstanding the other 
proof. If, therefore, we concede that the proof objected to 
was improperly admitted (a point which we do not decide), 
its admission could not have injuriously affected the de- 
fendant. 

We fully concede the correctness of the doctrine laid down 
in Hunley v. Carlisle, 15 Ala. 625-6, that the admission of 
improper evidence is not cured by a charge from the court 
which leaves it discretionary with the jury to disregard such 
evidence if they choose: they must be left no-discretion on 
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the subject. Such we consider the effect of the charge in 
this case. We are distinctly informed, that there was no proof 
in which one of the northern States the hay sued for was pur- 
chased by plaintiff, or of what he had paid for it; and the 
charge, in positive and direct terms, tells the jury that, in 
the absence of such proof, if they find that the hay was sold 
under the special contract, notwithstanding the proof of the 
price of the hay in New York and Boston about the time the 
hay was shipped to Wetumpka, and the cost of shipping it, 
they must find for the defendant. It is clear that the jury 
must either have found that the hay was not bought under 
the special contract, or have disregarded the charge given 
them by the court. We cannot presume they did the latter ; 
and if they did, it furnished ground for a new trial, and is 
not reached upon error. 

As the error complained of could not have worked an in- 
jury to the appellant, the judgment must be affirmed. 





THOMAS ws. De GRAFFENREID. 


aT 


SLAVES BETWEEN PLAINTIFF IN EXECUTION AND DAUGHTER OF DEFENDANT IN 
EXECUTION. ] 


1, Answer not responsive to interrogatory, and stating epinicn or legal conclusion, prop- 
erly suppressed—A. witness, testifying to a parol gift of a sla¥e, was asked, 
on cross-examination, whether control and possession passed to the grantee 
at the time of the gift, or whether the grantor still retained possession 5 and 
answered, “I considered that the control and possession of the slave did 
pass to the grantee at ihe time. and the slave was known as his property 
from that time’’: Z/eld, that the answer was properly suppressed, because it 
was not responsive to the interrogatory, and because it stated mere opinion 
and legal conclusion instead of facts. 

2. Retroactive effect of statute—Evidence tending to show a parol gift of a slave, 
cannot be rebutted by proof of a statute subsequently enacted, under which 
the gift would be invalid: since the statute cannot retroact on the gift, nor 
affect it in any way, it is irrelevant evidence. 

3. Injury presumed from error—Injury will be presumed from the erroneous 
admission of irrelevant evidence, unless the contrary clearly appears; since, 
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if such evidence can do no other harm, it may obscure the real points in 
issue. 

. Relevancy of evidence as tending to show ownership—Where the slaves in con- 
troversy lived and worked oa the plantation owned by the defendant in 
execution, together with himself and his children, and constituted a part of 
his family, the fact that he furnished the family with necessaries, is eyi- 
dence (though weak) tending to prove his ownership of the slaves. 

5. Relevancy of evidence as tending to disprove ownership.—But the fact that the de- 
fendant in execution did not obtain credit on the faith of the slaves in bis 
possession, is not competent evidence to disprove his ownership. 

3. General objection to evidence, of which part is legal—Where two depositions 
are offered in evidence, and are ebjected to “on the ground that no interrog- 
atories, cross-interrogatories, or commissions issued to take the testimony 
of said witnesses or either of them’’, the entire objection may be overruled 
if either deposition is unobjectionable. 

. Declarations explanatory of possession—The answer of a third person, to a 
proposition to purchase one of the slaves in controversy, is not competent 
evidence, unless it is shown that the slave was in his possession, and the 
reply tended to explain that fact. 

. Declarations in disparagement of title—Declarations made by the defendant in 

execution, while in possession of the slave in controversy, to the effect that 

said slave did not belong to him, but to the claimant, who was his daughter, 
although they may be entitled to but little (if any) weight, are admissible 
evidence for the claimant. 

Value of property at time of trial—The plaintiff in execution may prove 
the value of the property at the time of the trial. 
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AppEAL from the Circuit Court of Benton. 
Tried before the Hon. ANDREw B. Moore. 


TRIAL OF THE RIGHT OF PROPERTY in a slave named Jenny, 
and her two children, who had been levied on under execu- 
tion in favor of the appellee against Athanasius Thomas and 
William Thomas, and a claim interposed by Mary Thomas, 
who was a,daughter of said Athanasius. The claimant de- 
rived title to the slaves through a parol gift of Jenny’s mother, 
before the birth of Jenny, from said Athanasius Thomas to 
his son James, and a subsequent purchase by claimant from 
said James. For the previous report of the case, which was 
before this court at its January term, 1851, see 17 Ala. 602. 
The questions now presented by the assignments of error, 
arise out of the rulings of the court below on the evidence, 
and can only be fairly stated in the language of the bill of 
exceptions. 

The plaintiff proved the levy on the slaves, in October, 
1846, and their value at that time, and then offered to prove 
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their wali: st he. ie of the trial. To this the claieneat 
objected, but the court overruled her objection, and allowed 
the proof to be made; and to this the claimant excepted. 

After proving that the slaves were in the possession of the 
defendant in execution at the time of the levy, the plaintiff 
rested his case; and the claimant then introduced evidence 
tending to show a purchase by herself of the slave Jenny, in 
1840, from James Thomas, and that Jenny had been in his 
possession some five or six years before her said purchase. 
“The claimant introduced proof, also, tending to show, that at 
the time of her said purchase, and for a number of years pre- 
vious to that time, her father (Athanasius Thomas), herself, and 
her brothers, of whom James Thomas was one, lived together 
in South Carolina, upon the same farm, and in the same house ; 
but they worked different parts of the farm, cach to himself, 
and the proceeds of whatever was raised on the farm for sale 
was taken each part to the individual who had produced it ; 
and that the corn, &c., which was raised upon the farm, was 
consumed in common by the family. Claimant proved, also, 
that her father, herself, and several of her brothers, all being 
unmarried, removed together to Alabama in 1843; that her 
father married in 1844, and moved off to himself in 1845, 
while the negroes remained with and worked for her, both 
before and after his marriage; and then read the deposition 
of Mrs. Eleanor Todd”, who testified to a parol gift of a 
slave named Lucy, who was the mother of Jenny, from Atha- 
nasius Thomas to his son James, in the year 1812. “The depo- 
sition of this witness was taken by the claimant; and cross- 
interrogatories were filed by the plaintiff, of wide the sixth 
and ninth, with the answers thereto, were as follows: 

Sixth Cross-Interrogatory.—‘ Did the control of Lucy pass 
from Athanasius Thomas to James or William at the time of 
the gift mentioned by you? Did the possession of Lucy pass, 
at the time of the gift, to cither James or William Thomas” ? 
Answer.— I considered that the control of Lucy did pass, at 
the time of the gift, from Athanasius to James Thomas. I 
also considered the possession to pass to James Thomas at 
the time of the gift.” 

Ninth Cross-Interrogatory.— Did not Athanasius Thomas, 
after the gift, continue in the possession of Lucy, just as he 
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had done before, so long as you lived near or visited the fam- 
ily”? Answer. Athanasius Thomas, after the gift, had 
charge of the plantation, until William and James took charge 
of it; but the negro Lucey was known as the property of 
James Thomas, from the time of the gift, until I left South 
Carolina.” 

The court sustained a motion to suppress each of these an- 
swers, and excluded them from the jury; and to this the 
claimant excepted. 

“The claimant introduced other evidence, corroborative of 
the above, and then closed her case”; and the plaintiff then 
offered in evidence a certified copy of a statute of South Caro- 
lina, passed in 1832, which enacted “that no parol gift of 
any chattel shall be valid, against subsequent creditors, or 
purchasers, or mortgagees, except when the donec shall live 
separate and apart from the donor, and actual possession shall, 
at the time of the gift, be delivered to, and remain and con- 
tinue in, the donee, his or her executors, administrators, or 
assigns.” The claimant objected to the reading of this statute 
in evidence, on the ground that it was irrelevant; but the 
court overruled the objection, and claimant excepted. 

The plaintiff then offered the deposition of Coleman Cros- 
by, which was taken on interrogatories and cross-interroga- 
tories ; and the claimant having declined to read the answers 
to the cross-interrogatories, the plaintiff offered them in evi- 
dence. This witness, who was a near neighbor of Athanasius 
Thomas before the latter left South Carolina, and who testi- 
fies to divers acts of ownership over the slaves by said 
Thomas, in part of his answer to the second interrogatory,: 
says, “I never knew any one to purchase necessaries for the family, 
except Atha. Thomas”; in part of his answer to the third in- 
terrogatory,—“ I know of no means of purchasing that either 
James or Mary had. James was not industrious in his habits, 
and worked but little on the farm,—not more than pay his 
board; and Mary had no employment, except attending to 
her father’s household affairs. [I never knew of any funds 
that she had acquired, and do not know how she could have 
acquired any to purchase negroes’; and in part of his answer 
to the second cross-interrogatory,—* James Thomas never, to 
my knowledge, had possession, or in any manner claimed, the ne- 
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groes Jenny and her children and Lucy.” The claimant made 
a separate objection to that portion of each of these answers 
which is italicized, on the ground that it was irrelevant, ille- 
gal, and incompetent ; but the court overruled each objection, 
and the claimant excepted to its rulings. 

“The plaintiff then offered to read in evidence the deposi- 
tions of Darling Allen and Allbon Boulware. Claimant 
objected, on the ground that no interrogatories, cross-inter- 
rogatories, or commissions issued to take the testimony of said 
witnesses, or either of them. Plaintiff then proved, that in- 
terrogatories and cross-interrogatories had been propounded 
to Darling Allen and Osborn Bolar, and commissions issued 
to take their testimony, and that these depositions were read 
in evidence upon a former trial”; and then read to the court 
an agreement of counsel, in efiect, that they waived all objec- 
tions to any informality or irregularity in the depositions 
taken in the cause, and reserved only all objections to the 
relevancy and legality of the evidence.” Thereupon, the 
court overruled the objection, the depositions were read, and 
the claimant excepted. 

The witness Allen, in answer to the second interrogatory, 
after stating that he lived for ‘several years on a plantation 
adjoining that occupied by Athanasius Thomas before he left 
South Carolina, and that he saw said Thomas, almost daily, 
managing, controlling, and giving directions to the negroes 
in his possession, says,—‘ The land he lived on, he professed to 
own in his own right. I know nothing about his paying rent. 
Mary, James, and William all lived with the old man until 
they left, except William, who was married about the year 
before they left, and lived to himself afterwards on a part of 
the same plantation on which the old man lived. I know 
that Atha. Thomas provided for the family. I know that he 
repeatedly purchased necessaries for the family, and I never 
knew, or heard, of any one else doing so at any time.” To the 
first italicized portion of the answer the claimant objected, 
“on the ground that it was irrelevant and incompetent, and 
that there was better evidence of the ownership of the land 
than his possession”; and to the laticr portion, because it was 
irrelevant. The court overruled both the objections, and the 
claimant excepted. 
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This witness says, also, in his answer to the third interrog- 
atory, “ Mary Thomas had no employment, except attending 
to the affairs of her father’s house. I never knew, or heard, 
of any funds that she had acquired, and I know not how she 
could have acquired any. I never knew, and never heard, ‘of 
any purchase of Jenny and her children, by Mary from James 
Thomas; nor did I ever hear of any swap, or trade, for said 
negroes ; nor was there ever any transfer of possession or 
control of said negroes from one to the other.” The claim- 
ant objected to those portions of this answer, “in which the 
witness states that he never knew of any means Mary Thomas 
had of purchasing property, nor did he ever hear of any 
swap or trade for said negroes”, as being irrelevant and ille- 
gal; but the court overruled each of the objections, and the 
claimant excepted 

“The claimant then introduced one Clough Shelton as a 
witness, who testified, that he resided in South Carolina, at 
the time and before said Athanasius Thomas and claimant 
left there, and near to their residence; that he went to their 
residence, about a month before their departure, and while 
the negro Jenny was there, with the intention of trying to 
purchase her. Witness was then asked, if he made any prop- 
osition to any one to buy said negro, in the presence of said 
Atha. Thomas ; and, if so, io whom, and what Atha. Thomas 
said in reply. The plaintiff objected to this question, and 
the court sustained the objection; and to this the claimant 
excepted. Claimant’s counsel then stated to the court, that 
he expected to prove that said Atha. Thomas, while Jenny 
was in his possession, in the winter of 1842-3, said to this 
witness, that Jenny did not belong to him, but belonged to 
Mary ; and requested permission to ask the witness for such 
proof. The court refused permission, and claimant excepted. 

“ The claimant introduced another witness, who stated, that 
he had known Atha. Thomas and his family, intimately, for 
some thirty years; that he lived in their immediate neigh- 
borhood, for several years preceding 1838, knew them then, 
and had known them since that time down to 1846; and that 
he was well acquainted in the neighborhood in which said 
Atha. Thomas lived in South Carolina. Claimant then pro- 
posed to prove by this witness, that Atha. Thomas did not 
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obtain credit in South Carolina on the faith of the negroes 
he had in possession. The plaintiff objected to this evidence, 
and the court sustained the objection ; and claimant excepted.” 

All these rulings of the court are now assigned for error. 


Wuite & Parsons, for the appellant. 
JAMES B. Martin, contra. 


GOLDTHWAITE, J.—There was no error in sustaining 
the objection made to the answer of the witness Todd to the 
sixth cross-interrogatory, for the reason, that it did not answer 
as to the fact inquircd of, but simply gave the opinion of the 
witness in relation to it. So, also, as to the objection made 
to the answer of the same witness to the ninth cross-inter- 
rogatory. The question relates solely to the possession ; and 
the reply is, that the property was known to belong to the 
person through whom the defendant below claimed—thus as- 
suming the real question at issue, and announcing the con- 
clusion of herself and others as to that fact. That portion of 
the answer was neither a response to the question, nor was 
it legitimate evidence, for the reason, that it was here a 
purely legal conclusion. It is true that part of the answer, 
which stated that the defendant in execution remained in 
charge of the plantation, may have been proper, under the 
decision of this court when the case was last here (17 Ala. 602); 
but, as the part referred to could only have operated in favor 
of the objecting party, the other side could not complain. 

In relation to the statute of South Carolina, of the 20th De- 
cember, 1832, we are unable to perceive its relevancy. The 
simple question, under the pleadings, was, whether the slaves 
levied on were subject to the execution; and the plaintiff had 
offered testimony, conducing to show that the defendant in 
execution was the owner of the property, by evidence of his 
possession of and control over it. The claimant attempted 
to establish her right, by proving a gift of the property to 
her in 1812 ; and the plaintiff, to rebut this evidence, offered 
a law passed twenty years afterwards, declaring, in effect, all 
parol gifts invalid against subsequent creditors and purchas- 
ers, unless the donee lived separate and apart from the donor, 
and actual possession at the time of the gift was delivered 
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and continued in the possession of the donee. This law cer- 
tainly could not have any effect on gifts made before its pass- 
age, and there is not any evidence of one made after the pe- 
riod of its enactment. The gift relied on, if made at all, was 
made long before that time, and could not, if valid, be affect- 
ed in any way by the act subsequently passed. 

The claimant may not have been injured by this testimony ; 
but we are not fully satisfied of this. As juries are consti- 
tuted, it is very difficult to say what effect this or that evi- 
dence is to have upon their minds. If irrelevant testimony 
can do no other harm, it may raise a cloud, and observe the 
real points; especially when it goes to them with the sanc- 
tion of the court as to its materiality. The safe rule, and the 
one on which we have acted, is, that injury is always to be 
presumed from error, unless the contrary clearly appears ; 
and where irrelevant evidence has been admitted, the absence 
of injury must be very plain to allow us to sanction the error. 
Frierson v. Frierson, 22 Ala. 549. 

In relation to that part of the answer of the witness Crosby 
to the second direct interrogatory, which states that the wit- 
ness never knew any one to purchase necessaries for the fam- 
ily of Athanasius Thomas, the defendant in execution,—it 
may be evidence of a very weak character, but it is not irrel- 
evant. The family, as we understand it, included the slaves 
which were the subject of contest ; and the improbability that 
a person who did not own them should for years supply them 
with necessaries, is enough to sustain the admissibility of this 
testimony. The part of the answer of the same witness to 
the third direct and second cross-interrogatory, which was 
objected to, was decided, when the case was last here, against 
the appellant. 

The offer to show that the defendant in execution did not 
obtain credit in South Carolina upon the faith of the slaves 
he had in possession, was irrelevant, and the objection to it 
was properly sustained. The issue here was, whether the 
title was in the claimant, and the evidence offered was incom- 
petent to sustain it. 

In relation to the objections which were made to the depos- 
itions of the witnesses Allen and Boulware, it is only neces- 
sary to observe, that if it were conceded that the deposition 
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of the last witness would have been inadmissible if objected 
to separately, yet, as the objection was general, and went to 
both depositions, it was properly overruled, as there is no- 
thing which would warrant the exclusion of the deposition of 
Allen. This point has been so often determined by this court, 
as to render it unnecessary to cite authorities. 

Neither was there any error in overruling the question 
propounded on the part of the appellant to the witness Shel- 
ton. The reply made by a third person to a proposition to 
buy one of the slaves, the ownership of which was in question, 
would not be evidence, unless it was shown that the person 
by whom it was made was in possession of the slave at the 
time, and unless the reply tended to explain that fact. If the 
possession had been proved, the question as asked was too 
broad, as it would admit of any answer, whether relating 
to the possession or not. It should have confined the reply 
sought for to statements relating to the possession. 

As to the facts which the claimant oliered to prove by this 
witness, we can see no objection. ‘They were simply declara- 
tions, made by a party in possession, that the property be- 
longed to the claimant, and tended to show that he held in 
subordination to her,—impliedly, at least, referring his pos- 
session to her ownership ; and under our decisions, evidence 
of this character was admissible.—Beall v. Ledlow, 14 Ala. 
523; Nelson v. Iverson, 17 Ala. 216. Statements like these, 
where, from the situation of the party, there is an obvious 
motive for representing the ownership to be in another, may 
be entitled to but little (if any) weight; but still they are 
admissible for what they are worth. Whether the offer to 
prove the facts referred to was objectionable, on the ground 
that it proposed to do so by propounding leading questions, 
it is unnecessary to decide, as it is not probable the same 
question will arise on another trial. 

There was no error in allowing the proof of the value of 
the slaves at the time of the trial (Borland v. Mayo, 8 Ala. 
103); nor in allowing the declarations of Athanasius Thomas, 
while in the possession of the plantation, that he held it in 
his own right ; nor in the objections which were made to por- 
tions of the answers of the witnesses Crosby and Allen, which 
were discussed and determined when the case was last here. 

The judgment must be reversed, and the cause remanded. 
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MAXWELL vs. THE STATE. 
[INDICTMENT FOR RETAILING WITHOUT LICENSE. ] 


1. Selling to person of known intemperate habits, in quantity greater than quart, not 
within statute—Selling vinous or spirituous liquors, to a person of known in- 
temperate habits, in quantitics greater than a quart, is not a violation of 
the statute.—Code, § 1058. 


Apprat from the Circuit Court of Tuskaloosa. 
Tried before the Hon. Gro. D. SHORTRIDGE. 


Robert MAXWELL, the appellant, was indicted at the March 
term, 1854, for retailing without a license; the indictment 
charging that he “sold vinous or spirituous liquor without a 
license and contrary to law”, and that he “sold spirituous 
liquor to one George Taylor, a person of known intemperate 
habits, by the quart, without a license and contrary to law.” 
On the trial, as the bill of exceptions states, “ the State proved 
that the defendant, within twelve months before the finding 
of the indictment, and in said county, had sold to George 
Taylor, a man of known intemperate habits (which fact was 
known to said defendant), one half-gallon of whiskey, none of 
which was drunk upon or about the premises of said defend- 
ant; and this was all the testimony in the cause. Thereupon, 
the defendant asked the court to charge the jury, that the 
aforesaid testimony did not support the charge in the indict- 
ment ; which charge the court refused to give, and the de- 
fendant excepted.” The refusal to give this charge is now 
assigned for error. 


E. W. Peck, for the appellant. 
M. A. Batpwin, Attorney General, contra. 


GOLDTHWAITE, J.—The Code (§ 1058) does not make 
the selling of vinous or spirituous liquors, in quantities greater 
than a quart, to a person of known intemperate habits, an 
offence ; and hence, upon the evidence stated in the bill of 
exceptions, the charge requested should have been given. 

Judgment reversed, and cause remanded. 
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BRIDGE & CO. vs. McCULLOUGH’S ADM’RS. 


[iy THE MATTER OF AN INSOLVENT ESTATE. } 


1. When partnership creditors cannot share with separate creditors in estate of deceased 
partner.—When the estate of the deceased partner is not sufficient to pay its 
separate debts, and the surviving copartner has a joint fund in his hands, 
the partnership creditors are not entitled to share equally with the separate 
creditors in the estate of the deceased partner. 

. When and by whom objection may be raised to payment of partnership debt out of 
estate of deceased partner—After a claim against an insolvent estate has been 
allowed without objection, and the time within which objections are required 
to be made has expired, the administrator may still move to postpone its 
payment until after the separate debts shall have been satisfied, on the 
ground that it is a partnership debt, which is not entitled to share equally 
with separate debts. 


to 


APPEAL from the Court of Probate of Mobile. 


IN THE MATTER of the estate of Charles McCullough, de- 
ceased, which was declared insolvent on the 22d March, 1852. 
Among the claims which were filed against said estate, with- 
in the time prescribed by the statute and the order of the 
court, were the claims of J. & L. K. Bridge & Co. and J. & 
G. C. Alexander & Co., who are the appellants in these two 
cases ; and to the allowance of their claims no objection was 
raised. On the 5th December, 1854, no person having been 
nominated to the court by the creditors of the estate as ad- 
ministrator de bonis non, the former administrators were con- 
tinued in office ; and the court then rendered a decree, allowing 
the claims filed against the estate to which no objections had 
been made, and citing the administrators “ to a final settle- 
ment of their accounts, and a distribution of the proceeds of 
said estate, as by law required, on the 9th December, inst.” 

On the day appointed, all the parties interested in the es- 
tate being present, the court proceeded to audit and examine 
the accounts and vouchers of the administrators, ascertaining 
the amount of money in their hands, and the credits to which 
they were entitled. The administrators then filed a written 
motion, “ to postpone the payment of the claims of J. & L. K. 
Bridge & Co. and J. & G. C. Alexander out of the assets of 
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said estate, until after the payment of the claims of the indi- 
vidual creditors of said McCullough, because said claims are 
debts due by the firm of Coffin & MeCullough, which was 
composed of said MeCullough and C. G. Cottin; that said 
Coffin is now surviving, and the personal assets in the hands 
of said administrators are not more than sufticient for the 
payment of the individual creditors of said MeCullough; and 
that said Coffin, as surviving partner, received funds after 
said MeCullough’s death, belonging to said firm, and admin- 
istered the same.” ‘The appellants “ objected to the right of 
said administrators to interpose in this case, at this time, with 
any such motion, and moved the court that the same be taken 
from the files of the case; but the court overruled their mo- 
tion, and said plaintiffs excepted.” 

The administrators then offered evidence in support of their 
motion, to the introduction of which the appellants objected ; 
but the court overruled their motion, and they thereupon ex- 
cepted, Evidence was adduced by both parties, in support of 
their respective positions, on the facts involved in the admin- 
istrators’ motion, and several exceptions were reserved to the 
rulings of the court on the evidence; but it is unnecessary to 
notice these matters, as they are not passed upon by this 
court. On all the evidence adduced, the court sustained the 
motion of the administrators, and postponed the payment of 
the appellants’ claims until after the separate debts had been 
fully satisfied ; holding, that these claims were partnership 
debts, that the moneys in the hands of the administrators 
were not sufficient to pay all the individual debts in full, and 
that there weré partnership assets in the hands of the surviv- 
ing partner ; and the appellants exeepted to this decision. 

Each of the appellants sued out an appeal from the decree 
of the court postponing their claims, and here assigned for 
error the several rulings of the court above stated ; and the 
two causes were argued and submitted together. 


JoHN T. Tayior, for the appellants. 
O. S. JEWET?, contra. 


RICE, J.—We have re-examined the points decided in 
Smith & Co. v. Mallory’s Ex’r, 24 Ala. 628, and are fully con- 
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vinced that they were well considered, and correctly decided. 

Upon the authority of that case, we must affirm the decrees 

in the two cases now under consideration. ‘The action of the 

court below, in all respects, was authorized by law, and we 

cannot sustain the objections thereto made by the appellant. 
Decree in each case aflirmed. 





GUNN os. HOWELL, 


[ASSUMPSIT FOR MONKY HAD AND RECKIVED—PLHA OF PAYMENT TO PLAINVIFE’S 
CREDITOR UNDER JUDGMENT RENDERED IN GEORGIA ON PERSONAL. SERVICE OF 
GARNISHMENT. J 


_ 


» Low foreign statute must be pleaded.—As a general rule, where a party claims a 
tight, based, not upon the common law, but upon a statute of a foreign ju- 
visdiction, # devolves upon him to prove that statute as a faet; and in 
pleading, he is required to set out the statute, in order that the court may 
see that the right claimed is in conformity with it. 

How judgment of sister State mast be pleaded—But, in pleading the judgment ot 
a sister State, to which © full faith and credit” are to be given (U, 8. Con- 
stitution, Art. 1V, $1), it is not necessary to set out affirmatively the facts 
upon which the power and authority of the court by which it was pro- 


mm 


nounced depended. , 

3, Summary proceeding must pursue stutute-—Where a special authority, in deroga- 
tion of the common haw, is conferred by statute ou a court of general juris 
diction, if becomes, guoad hoe, an inferior or limjted court; a compliance 
with the requisitions of the statute is necessary to its jurisdiction, and must 
appear on the face of its proceedings. 

» dddicial ascertaniment of jurisdictional fact—W here the jurisdiction of the court 


to proceed in the summary mode provided by the statute depends upon the 
existence of a preliminary fact, as where an execution, with a return of 
“no property,” is required betore process of garnishment can issue, the re- 
cord must aflirmatively show either the existence of the fact itself, or that 
the court determined its existence ; but if the court erroneously determine 
that the fact does exist, its actual existence cannot be collaterally inquired 
into, and the error does not affect the validity of the proceedings, 

stutute of garnishment construel—The etfeet of the last proviso to the 


Georgia 
secoud section of the Georgia statute of 23d December, 1822, (Prince’s Di- 
gest, p. 37,) is to require the issue of an execution, and 4 return thereon of 


“no property found,” before process of garnishment can issue to enforce 


satisfaction of the judgment. 
6. Of what record in garnishment case consists—Where process of garnishment is 
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sued out under this statute, to enforce satisfaction of a judgment, the record 
of the garnishment case consists only of the affidavit and summons, the re- 
turn of the officer, the answer of the garnishee, and the judgment thereon 
rendered against him; but neither the judgment against the original debtor, 
nor the execution thereon issued, constitutes any portion of the record of 
the garnishment suit, unless incorporated into the judgment against the 
garnishee, or made part of the record by bill of exceptions. 


Error from the Circuit Court of Chambers. 
Tried before the Hon. Nat. Coox. 


THIS action was brought by Larkin R. Gunn against Isaac 
Howell, to recover the proceeds of certain promissory notes, 
amounting in all to about $2,500, which plaintiff had placed 
in defendant’s hands for collection. The declaration con- 
tained a special count on the contract, and the common money 
counts. The defendant pleaded the general issue, payment, 
set-off, former adjudication, the statute of limitations, in short 
by consent; and his sixth plea was as follows :— 

“That plaintiff ought not to have or maintain his aforesaid 
action against him, because he says, that after the making of 
said several promises and undertakings in said declaration 
mentioned, and before the commencement of this suit, said 
plaintiff and one Archibald G. Jones were indebted to Mal- 
colm Johnston and Samuel Johnston, as administrators of 
James M. Calloway, deceased, in a large sum of money, to-wit, 
the sum of $1,500 principal debt, and $170 interest thereon 
up to the 7th day of March, 1839, and in the further sum of 
$20 18 costs, by a judgment recovered in behalf of the said 
James M. Calloway, now deceased, against said plaintiff and 
seid Archibald G. Jones, on said 7th March, 1839, in the 
Superior Court of Taliaferro county in the State of. Georgia, 
which said court had jurisdiction of said cause; that said 
Malcolm and Samuel Johnston, administrators of said James 
M. Calloway, deceased, afterwards, to-wit, on the 7th day of 
March, 1842, did make an affidavit, in pursuance of the stat- 
utes of the State of Georgia, of the amount of the demand due 
to them, as such administrators, by said plaintiff and A. G. 
Jones, and that they were apprehensive of the loss of the 
same, or some part thereof, unless summons of garnishment 
issued, and at the same time did give bond and security, as 
required by the laws of said State of Georgia, conditioned to 
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pay and satisfy all costs which might be incurred by said 
plaintiff and A. G. Jones, or either of them, in case they dis- 
continued or were cast in their said suit, and also all dama- 
ges which might be incurred against them for suing out said 
process of garnishment ; that the clerk of said Superior Court 
of said Taliaferro county, on the day’and year last aforesaid, 
did issue a summons of garnishment, in pursuance of said affi- 
davit and bond so made and given as aforesaid, and the same 
was afterwards, to-wit, on the 7th day of March, 1842, served 
on this defendant, requiring him to be and appear before said 
Superior Court on the first Monday in September next there- 
after, to answer on his oath as garnishee of the said plaintiff 
and A. G. Jones; that this defendant afterwards, to-wit, on 
the 7th day of March, 1843, during the session of said Supe- 
rior Court, filed his answer in writing in said court, as the 
garnishee of said plaintiff and A. G. Jones, which said answer 
was in the words and figures following,” &e. 

The garnishee’s answer, which is then set out at length in 
the plea, admits an indebtedness to said Larkin R. Gunn to 
the amount of $2,011 58, cash in hand, the proceeds of certain 
notes placed by him in the garnishee’s hands, and that he has 
in his possession certain executions, issued from justices’ 
courts, on judgments rendered on others of said notes. The 
plea then avers, “that afterwards, to-wit, at the same term of 
said Superior Court, a judgment was rendered against him, 
on his said answer as garnishee of plaintiff and A. G. Jones, 
in favor of said Malcolm Johnston and Samuel Johnston, ad- 
ministrators of said James M. Calloway, deceased,” which 
judgment is then set out in exienso; “that defendant after- 
wards, to-wit, on the 8th day of March, 1843, did deposit with 
the clerk of said court the executions mentioned in his said 
answer, and specified in said judgment, in pursuance of the 
order of said court contained in said judgment; and did af- 
terwards, to-wit, on the 14th day of March, 1843, pay off and 
discharge said judgment in full, so rendered against him as 
the garnishee of said plaintiff and A. G. Jones. And this 
defendant avers, that said Superior Court of Taliaferro 
county, in the State of Georgia, had jurisdiction to issue said 
summons of garnishment, and to give judgment against this 
defendant on his said answer, as garnishee of said plaintiff 
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and A. G. Jones; that the indebtedness by him to said plain- 
tiff, as set forth and contained in his said answer, upon which 
said judgment was so rendered against Lim, and which was 
so paid off and satisfied in full by him, was the very same 
identical indebtedness as that now declared on and contained 
in plaintiff’s said declaration ; that the entire indebtedness 
then due by him to said plaintiff was attached and condemned 
by said Superior Court of Taliaferro county, Georgia, to pay 
and satisfy said judgment in favor of said James M. Calloway, 
deceased, against said plaintiff and A. G. Jones, which. said 
judgment, with interest, amounted to a larger sum than was 
then due by this defendant to said plaintiff; and that said 
judgment, so rendered in favor of said Malcolm Johnston and 
Samuel Jolinston, as administrators of said James M. Callo- 
way, deceased, against this defendant, as garnishee as afore- 
said, up to the time ofits said payment and satisfaction, to- 
wit, on the 14th of March, 1843, remained in full force and 
effect, not in the least reversed, satisfied, or made void. And 
this he is ready to verify by the said record,” &e. 
A demurrer to this plea was interposed, and overruled. 
On the trial, as the bill of exceptions states, “ the plaintiff 
proved, that he had in the hands of an agent, residing in said 
Taliaferro county, Georgia, notes, or evidences of debt, 
amounting to about $2.500; that about the year 1840 an 
agreement was entered inio between himself and the defend- 
ant, both of whom then resided (and have since continued to 
reside) in Alabama, that said defendant, who was about vis- 
iting Georgia on business of his own, and who was indebted 
in that State, should take charge of these notes and evidences 
of debt belonging to plaintiff, and should account to plaintiff 
for the amount he might collect thereon, and for the amount 
of the demands he might use in payment of his own debts ; 
that defendant, in pursuance of this agreement, went into 
Georgia, took charge of said demands belonging to plaintiff, 
put the same in the train of collection, and returned home ; 
that he again went into Georgia, in March, i842, and suc- 
‘ceeded in collecting the sum of $2,267 90 on plaintiff’s said 
demands, and, after deducting therefrom the expenses of col- 
lection and for his services, and the further sum of $144 53 
paid to plaintiff before the collection of the money on his said 
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demands, had left in his hands, belonging to plaintiff, the sum 
of $2,011 58, besides other judgments on which the money 
could be made, which sum ($2,011 58), upon his return home, 
he refused to pay over to plaintiff, and to recover which this 
suit is brought.” 

The defendant then offered in evidence, in support of his 
sixth plea, a transcript of the record of the garnishment suit 
therein referred to, which may be thus described : It com- 
mences with the original petition which was the foundation 
of the action brought by James M. Calloway against Larkin 
R. Gunn and Archibald G. Jones, on the filing of which a 
summons was issued, which was returned executed on Gunn 
by the sheriff. The defendant’s plea and answer is then set 
out; after which follow the verdict of the jury, in favor of 
the plaintiff, and the judgment thereon rendered on the 7th 
March, 1839. On this judgment an execution was issued on 
the 14th March, 1839, in which the judgment is described as 
having been rendered in favor of Malcolm Johnston and 
Samuel Johnston, as administrators of Calloway, and on 
which the sheriff made the following return: “I know of no 
property subject to the within 7. fa., this 16th March, 1839.” 
The affidavit made by Malcolm and Samuel Johnston, admin- 
istrators of said Calloway, on the Tih March, 1842, to pro- 
cure the issue of a garnishment on this judgment, and the 
bond given by them, next appear in the transcript. No writ, 
or other process of garnishment, appears in the record ; but 
on a certified copy of the affidavit, issued by the clerk, the 
sheriff returns that he has summoned Isaac Howell as gar- 
nishee to appear and answer at the next term of the court, on 
the first Monday in September next. In answer to this sum- 
mons, the garnishee filed a plea on the 7th March, 1843, al- 
leging that he was a non-resident, and therefore not subject 
to the process ; but the court overruled his plea, and ordered 
him to answer. The answer of the garnishee, and the judg- 
ment thereon rendered by the court, condemning the money 
in his hands admitted by the answer, are then set out; and the 
clerk’s receipt for the executions, which the garnishee was 
ordered to hand over to him, together with Malcolm. John- 
ston’s receipt for the amount of the judgment ($2,011 58), 
dated 14th March, 1843, are annexed. The certificates of the 














668 ALABAMA. 





Gunn v. Powell. 





clerk and judge, appended to the transcript, seem to be cor- 
rect, and no objection was raised to them. 

“Evidence was further introduced, tending to show that 
the defendant, while he was temporarily in the State of 
Georgia in March, 1842, and after the collection of the 
money by him, and before his return and refusal to pay over 
the money, was served with a writ of garnishment, as shown 
by said record. The defendant read in evidence, also, the 
first sectien of the third article of the constitution of the State 
of Georgia, found in Prince’s Digest, on page 909. Froin the 
same book was read, on pages 36 and 37, ‘an act to authorize 
parties plaintiff to issue summons of garnishment in certain 
cases as in cases of attachments,’ of December 23, 1822 ; also, 
‘an act to amend an act to authorize parties plaintiff to issue 
summons of garnishment in certain cases as in cases of at- 
tachments,’ passed December 23, 1822, approved December 
20, 1823 ; also, on page 41, an act which was passed on the 
22d December, 1834, together with the third section of an 
act (on page 33) passed 14th November, 1814; and all the 
laws of Georgia, in force, on the subject of garnishment and 
jurisdiction. 

“Upon this state of proof in the cause, the following charges 
were severally asked by the plaintiff, and refused by the 
court :— 

“1, If the jury should believe from the evidence, that judg- 
ment was rendered in favor of James M. Calloway, on the 
Tth March, 1839, and that execution was issued on this judg- 
ment on the 14th of the same month, and was returned by 
the sheriff in these words, ‘I know of no property subject to 
the within fi. fu., this 16th March, 1839’,—this was not such 
an issuance and return as was required by the statutes of 
Georgia, so as to authorize the issuance of garnishment pro- 
cess against a defendant in said judgment in favor of Mal- 
colm Johnston and Samuel Johnston, as administrators of said 
Calloway. 

“2. If they should believe that a judgment was rendered 
in favor of James M. Calloway, in March, 1839, and that ex- 
ecution was issued and returned as shown by the record, that 
such issuance and return would not, after the decease of said 
Calloway, and the revival of said judgment in favor of his admin- 














JUNE TERM, 1855. 669 





Gunn v. Howell. 





istrators (?) and that although a judgment might, under such 
proceedings, have been rendered in favor of the administra- 
tors of Calloway, against the present defendant,—that the 
payment by him of a judgment rendered under such circum- 
stances would not justify the defendant, nor prevent a recov- 
ery by the plaintiff in this suit. 

“3. If they should believe from the evidence that the de- 
fendant, at the time of the service of the garnishment, as dis- 
closed by the record, was uot a citizen of Taliaferro county, 
Georgia, then he was not subject to the proceedings by gar- 
nishment disclosed by the record, and that the payment dis- 
closed by the record would not defeat the right of the plain- 
tiff to recover in this suit. 

“4, Ifthe jury should believe from the evidence that the 
present plaintiff and defendant, at the time of the service of 
the garnishment disclosed by the record, were resident citi- 
zens of Alabama, then the defendant was not subject to the 
process of garnishinent therein disclosed; and if they believe 
that the record shows all the proceedings had against him as 
garnishee, that the payment of a judgment rendered under 
such circumstances would not defeat a recovery by the pres- 
ent plaintiff in this suit. 

“5. If they believe from the evidence that the defendant, 
as garnishee, failed to appear or answer at the court to which 
he was required to appear and answer, and that no order, 
scire facias, rule, or other proceedings were then had or or- 
dered against him,—then his appearance and answer at a 
subsequent term were voluntary on his part; and if he sub- 
mitted to a judgment under such circumstances, and then paid 
the same to the parties plaintiff, such judgment and payment 
would not defeat plaintiff’s recovery in this suit. 

“6. If the jury believe that a judgment was rendered 
against the present defendant, and that he paid the same, as 
shown by the record read in evidence, that such payment will 
not defeat a recovery by the plaintiff in this suit. 

“7. That the record read in evidence, with the statutes of 
Georgia, does not disclose such proceedings, judgment, and 
evidence of payment, as would bar the right of the present 
plaintiff to recover in this action, if they believe that plaintiff 
and defendant, at the time such proceedings were had, were 
citizens of Alabama. 
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“The court refused these charges, nit iin: charged the 
jury, that although there might be irregularity in the pro- 
ceedings by garnishment shown by the record, yet, if the de- 
endant paid the judgment rendered against him in good 
faith, such payment would operate as a full defence to this 
suit, to the extent of such payment, and would to that extent 
bar the plaintiff’s right to recover.” 

The plaintiff excepted to the charge given, and to the re- 
fasals to give the charges asked; and he now assigns these 
matiers for error, together with the overruling of his demur- 
rer to the sixth plea. 


Nore by Rerorrer.—This case was submitted atthe Jan- 
uary term, 1851, and was held under advisement until the 
present term. During the intermediate period, several opin- 
ions were, at different terms, pronounced ; cach of which was 
afterwards withdrawn, and a rehearing awarded. The argu- 
ments of the respective counsel have thus become too volumin- 
ous for publication, avhile it is almost impossible to compress 
them within the ordinary limits of a brief. The annexed ab- 
stracts present only the main points of the arguments, with 
the authorities cited. 


Nat. Harris, Geo. W. Gunn, Jas. E. BrLser, and M. 
ANDREWS, for the plaintiff in error, contended,— 

1. That the demurrer to the sixth plea should have been 
sustained, because that plea was fatally defective in not set- 
ting out the statutes of Georgia under which the judgment 
against Howell was rendered. The common law is presumed 
to exist in the different States of the Union, unless shown to 
have been changed by statute-—Averett v. Thompson, 15 
Ala. 78, and numerous other decisions of this court. The 
process of garnishment is unknown to the common law, and 
dependent entirely upon statutory regulations ; and the stat- 
utes, therefore, under which this proceeding was had, should 
have been sct out, either ix extenso or substantially, in order 
that the court might sce that they authorized it. When a 
foreign judgment is pleaded as a bar to an action, it must 
affirmatively appear that the court by which it was rendered 
had jurisdiction.—story’s Conflict of Laws, $$ 586, 549; 1 
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Greenl. Er. S 342; Blair 1 ¥: -, Rhodes, ) Ala. 648; Gaines v. 
Beirne & McMahon, 3 i. 114; Puckett vy. Pope, 3 i. 552: 
Bissell v. Briggs, 9 Mass. 462; Sumner v. Parker, 7 <d. 79; 
Wales vy. Willard, 2 i. 120; 5 Blackf 462; 1 Binney’s R. 
25; 1 Bibb’s R. 262; 17 Conn. 500. No presumption can be 
indulged in favor of the jurisdiction of the Georgia court, be- 
cause the plea does not aver that it was a court of general 
jurisdiction ; and even that averment would not be sufficient, 
because the proceeding by garnishment is strictly statutory, 
and renders the court, quoad foc, limited and special. The 
averment that the court had jurisdiction, is but the allegation 
of a legal conclusion, and amounts to nothing 

The plea is fatally defective in several other particulars, 
which are presented also by the charges asked, as to the val- 
idity and effect of the judgment offered in evidence, in con- 
nection with the statutes of Georgia. 

2. That the several charges asked should have been given, 
since the judgment set up by the defendant. under the stat- 
utes read in evidence, was a mere nullity, and its payment 
therefore was no protection to the defendant. 

The original judgment was in favor of James M. Calloway, 
and the execution issued on it was in favor of Malcolm Johns- 
ton and Samuel Johnston as his administraiors: while the 
record does not show that the judgment was ever revived in 
their names. The execution, therefore, was wholly void. 
Holloway vy. Johnson, 7 Ala. 660; Elliott v. Mayfield, 3 7d. 
224: Bacon’s Abr., tit. Executions, 716. The return made 
by the sheriff, even if the execution had been regular and 
valid, was not sufficient to authorize the process of garnish- 
ment. 

The proceedings against the garnishee are wholly irregular 
and void, under ‘the statutes of Georgia. No writ, or sum- 
mons of any kind, was executed on the garnishee; and the 
garnishee himself, being a non-resident, was not subject to 
the process. As the garnishee did not appear at the term 
to which he was summoned, and no judgment, scire facias, 
or other order was then taken against him, his subsequent 
appearance and answer were purely voluntary, and he can 
claim no right under them. Finally, the judgment against 
the garnishee is rendered in favor of Malcolm Johnston and 
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Samuel Johnston individually, and not as administrators of 
said James M. Calloway. 

The receipts found in the transcript, though certified by 
the clerk, are not a part of the record, and cannot be looked 
to for any purpose ; and there was, therefore, no evidence of 
the payment of the judgment against the garnishee.—Key v. 
Vaughan, 15 Ala. 499; Mills & Co. v. Stewart, 12 ib. 90; 
Hodges & Puckett v. Ashurst & Sons, 2 7. 301; Savage v. 
Benham, 11 2. 50; Ice v. Manning, 3 7. 121; Brown v. 
Hicks, 1 Pike, 282; Mayo v. Johnson, 4 2. 613; 20 Pick. 345; 
18 Conn. 63. 


S. F. Rice and Rosert Baved, contra, insisted,— 

1. That a judgment of a superior court of Georgia, under 
the constitution of the United States, has the same credit, 
validity, and effect in Alabania, as in Georgia; and nothing 
can be here pleaded or replied to it, which could not be 
pleaded or replied to it there—Hampton v. McConnell, 3 
Wheat. 254: Mills v. Duryee, 7 Cranch, 481; 4 Phill. Ev. 
(ed. 1850), 100; 6 Barb. (8. C.) R. 613. 

2. It is apparent from the constitution of Georgia that the 
superior court is a court of general civil jurisdiction, and the 
courts of this State will take judicial notice of the constitu- 
tion of Georgia.—+ Phill. Ev. (ed. 1850), 105-6; Dozier v. 
Joyce, 8 Port. 312; Keith v. Estill, 9 2. 669; Clarke v. Day, 
2 Leigh’s R. i172. 

3. It is an acknowledged principle, of universal obligation, 
resulting from ihe respect and comity due from one judicial 
tribunal to another, that a judgment of a court of record of a 
sister State, in itself, is prima facie evidence of jurisdiction ; 
and it is not necessary for the party pleading it to set out 
affirmatively in his plea the facts upon which the power and 
authority of the court pronouncing the judgment depend. 
Elliott v. Piersol, 1 Peters, 340; U.S. Bank v. Merchants’ 
Bank of Baltimore, 7 Gill’s R. 415-30, and cases there cited. 
When general powers over a whole subject-matter are con- 
ferred by statute on a court of general jurisdiction, although 
its jurisdiction over the subject-matter must appear on the 
face of its proceedings, every intendment will be made in 
favor of the regularity of its proceedings. The distinction is 
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between the exercise of a special authority, delegated by 
statute to a special and limited tribunal, and the exercise of 
a general authority over the subject-matter, conferred by 
statute upon a court of general jurisdiction.—The State v. 
Lewis, 2 Zabr. 564; Kemp’s Lessee vy. Kennedy, 5 Cranch, 
173-86; Doty v. Brown, 4 Howard’s Practice R. 429; Scott 
y. Coleman, 5 Litt. 350. 

4, Whether the garnishment process was in pursuance of 
the statute is entirely immaterial ; for, although the process 
may be irregular, yet, if the court had jurisdiction of the pro- 
cess, and rendered judgment against the defendant on per- 
sonal service, the payment of the judgment is a complete 
defence. He was not bound to move to quash for mere ir- 
regularities, nor to reverse for errors, while the court had 
jurisdiction both of the person and subject-matter.—McGill 
vy. Bone, 138 Sm. & Mar. 592; Hull v. Blake, 13 Mass. 155; 
4 Cowen’s R. 521; 1 Porter’s R. 192; Parmer v. Bullard, 3 
Stew. 326; Smith v. Chapman, 6 Port. 365; Daniel v. Hop- 
per, 6 Ala. 296; Duncan vy. Wares, 5 Stew. & P. 119; 6 Barb. 
(S.C.) R.613; 6 Humph. 48; Goodrich v. Jenkins, 6 Ohio, 44; 
Arndt v. Arndt, 15 7b. 33; Anderson y. Anderson, 8 7b. 108. 


GOLDTHWAITE, J.—The first question presented upon 
the record, is as to the sufficiency of the sixth plea. 

This plea sets out a judgment against the appellant, Gunn, 
who was the plaintiff below, and one Jones, in favor of James 
M. Calloway, rendered in the Superior Court of Taliaferro 
county, Georgia, which court (it avers) had jurisdiction. It 
then avers, that the administrators of Calloway, Malcolm 
Johnston and Samuel Johnston, made affidavit, pursuant to 
the statute of the State of Georgia, of the amount of the 
indebtedness, &c., and at the same time gave bond and secu- 
rity, as required by the laws of Georgia, conditioned, &e.— 
the issue of the summons of garnishment, service of the same 
on the defendant, a judgment of condemnation on his answer, 
and the payment of such judgment,—all before the institu- 
tion of the present action; and it also alleges, that the court 
rendering the judgment upon the proceedings by garnish- 
ment had jurisdiction, and that the debt condemned is the 
same with that sued for. 

43 
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We do not understand it to be insisted that the facts al- 
leged in the plea would not have been a full defence, if the 
laws of Georgia which governed the proceeding had been set 
out, and it had appeared from those laws that the court which 
rendered the judgment upon the garnishment had jurisdic- 
tion. This is, in fact,a settled question in this court.—Mills 
y. Stewart, 12 Ala.90. The objection urged is, that the law 
of the State in which the proceedings were had is not sct out, 
either literally or substantially. 

It may be conceded, as a general rule, that where a party 
claims a right, based not upon the common law, but the law 
of a foreign jurisdiction, it devolves upon him to prove, asa 
fact, the law upon which the claim or right which he asserts 
depends (Cockrell v. Gurley, at the last term) ; and under 
the application of this principle to the rules of pleading, he 
would be required to set out the law or statute under which 
he claimed, in order that the court might see that the right 
claimed was in conformity to it. 

This rule, however, is not of universal application, and, if 
it applies to foreign judgments proper, does not extend to 
judgements of a sister State, which by the constitution of the 
United States (Art. IV, $1), requiring “ full faith and credit” 
to be given them, are placed rather on the footing of domes- 
tic judgments, and, when duly authenticated and proved, are 
evidence prima facie of jurisdiction; so that, in pleading 
them, it is not necessary to set out aflirmatively the facts up- 
on which the power and authority of the court pronouncing 
the judgment, depends.—Mills v. Stewart, supra; Scott v. 
Coleman, 5 Litt. 350; Bank of the United States v. Merch- 
ants’ Bank at Baltimore, 7 Gill, 415, and cases cited. We 
are aware that decisions are to be found recognizing a con-. 
trary doctrine, but they are founded upon the principles of 
the common law with reference to foreign judgments proper, 
and in all of them which we have found in the American 
courts, the effect of the constitutional clause we have referred 
to does not appear to have been considered. On the other 
hand, the cases which we have cited rest, as we think, upon 
sound principle, and are conclusive as to the sufficiency of 
the plea. 

On the trial of the cause, as appears from the bill of excep- 
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tions, certain portions of the statutes of Georgia, which it is 
supposed authorized the proceeding in relation to the garnish- 
ment, were read in evidence, as well as the first section of 
the third article of the constitution of that State, which in- 
vested the superior courts with general and unlimited juris- 
diction in all civil cases; and it is insisted, that, under these 
statutes, the judgment rendered upon the garnishment was 
void, and this question is raised by the charges asked. 

The act of 23d December, 1822, (Prince’s Dig. pp. 36, 37,) 
by its first section, authorizes the plaintiff in any suit pend- 
ing, or his attorney, on making affidavit of the debt or demand 
supposed to be due, and that he is apprehensive of the loss of 
the same, or, some part thereof, unless a summons of garnish- 
ment issue, to issue such summons, directed to any person 
supposed to be indebted to the defendant, requiring the gar- 
nishee to appear at the next term of the court, and answer to 
such indebtedness. ‘The second section is in these words: 
“Tn all cases, where judgment has heretofore been obtained, 
or may hereafter be obtained, it shall be lawful for the plain- 
tiff, his agent, or attorney, to issue summons of garnishment, 
returnable to the superior, inferior, or justice’s court, as the 
case may be, to be directed, and requiring the garnishee to 
depose, in like manner as in the preceding section ; provided, 
that the plaintiff, his agent, or attorney, shall, if required by 
the defendant, or garnishee, or by any plaintiff holding a 
younger judgment or execution, or his attorney, swear that 
he believes the sum apparently due and claimed on said judg- 
ment or execution is actually due; and provided, further, that 
the sheriff, or his deputy, or constable, shall enter on said 
execution that there is no property of the defendant to be 
found.” 

The last proviso to this section certainly contemplates that, 
before a summons of garnishment can be sued out, an execu- 
tion must first issue, and be returned “no property.” This is 
necessary to entitle the plaintiff to the remedy given by the 
act, which is not in conformity with the course of the common 
law. The rule is, that where a court of general jurisdiction 
has a special authority conferred upon it by statute, it is, 
quoad hoc, an inferior or limited court.—Stevens v. Wilson, 5 
Har. & Johns. 130; Thatcher v. Powell, 6 Wheat. 119; Den- 
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ning v. Corwin, 11 Wend. 647; Smith v. Fowle, 1275.9. In 
our own court, in affirmation of this principle, we have inva- 
riably held, in summary proceedings based upon a statute, 
that everything required by the statute essential to the exer- 
cise of the right, was neeessary to the jurisdiction of the 
court, and must appear ftom its proceedings.—Bates v. P. & 
M. Bank, 8 Port. 99; Ford v. Bank of Mobile, 9 %. 471; 
Andrews vy. Branch Bank at Mobile, 10 Ala. 875; Levert y. 
P. & M. Bank, 8 Port. 104; Clements v. Branch Bank at 
Montgomery, 1 Ala. 50. So, in Taliaferro vy. Lane, 23 Ala. 
369, we held an attachment against a domestic administrator, 
where the affidavit of the plaintiif¥ did not show that the in- 
testate, at the time of his death, was a resident of the State, 
void, on the same ground. 

In the case at bar, the statute of Georgia under which the 
administrators of Calloway asserted the right to proceed by 
garnishment, did not confer that right upon them, unless, as 
we have seen, an execution had been issued upon the judg- 
ment, and returned “no property.” It is not necessary by 
the act, that this should appear, cither in the affidavit, or the 
summons, but it is a fact upon which the authority of the party 
and of the court to proceed depends ; and as it is the duty of 
the latter to determine, whether the law in this respect had 
been complied with, it is necessary that the record should 
affirmatively show that it was done. If the court should de- 
termine the fact incorrectly, it would be error, but it would 
not affect the validity of the judgment. In a case like the 
present, whether the jurisdictional fact actually existed, can- 
not be collaterally inquired into, if the tribunal to whose 
cognizance the question is referred, determined it to exist; 
but if the record fails to show the fact, either actually, or by 
the determination of tie court, then the basis on which the 
right to the special remedy rests is wanting, and the whole 
proceeding is void. 

The record of the case would properly consist of the affida- 
vit and summons, with the return of the officer, the answer of 
the garnishee, either incorporated into the judgment or the 
bill of exceptions, or identified by an entry of the court.— 
Saunders v. Camp, 6 Ala. 73; Jones v. Howell, 16 Ala. 695. 
Neither the judgment against the original debtor, nor the 
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execution issued u upon it, is, properly speaking, any y portion of 
the record upon the proceeding in garnishment. They are 
imply evidenee, and, unless shown in one of the modes indi- 
cated above to have been legitimately made a part of the 
record, cannot be regarded as such, when they do not appear 
to be connected with the procneuter in any way, merely from 
the fact that they are certified as such by the clerk of the 
court.—Bates v. P.& M. Bank, supra; Mills v. Stewart, supra. 
But, were we to regard the judgment against Gunn and 
Jones, and the execution, which is certified with the proceed- 
ings on the garnishment, as forming a portion of that record, 
we are still of the opinion, that they fail to show i! 


mm 


ihe essentials 
necessary to the a of the court. The judgment 
against the garnishee fails rae = Re e action of the court 
was based in any respect on tha iat execution ; and in proceed- 
ings of this character, nothing is to ms ido by intendnient. 
Per Ormond, J., in Bates v. P. & M. Bank, supra. It cannot 
be regarded as evidence of the existence of the jurisdictional 
fact, for the reason, that it does not correspond with the judg- 
ment, which is in favor of James M. Cajloway, while the exe- 
cution is, in legal effect, in the name of different persons, and 
purports to beona Judgment recovered by them. Even were 
we to regard it as issued upon the judgment recovered by 
Calloway in the name of his administrators, the execution, 
without a revival of the judgment by them, would be void 
(Stewart v. Nackles, 15 Ala. 225) , and could not, therefore, 
be regarded as .a valid foundation for < oe 

It not appearing from the record that an execution had is- 
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sued on the judgment in favor of the ereditor, we are of opin- 
ion, that the judgment against the garnishee was void for 
vant of jurisdiction ; and in arriving at this conclusion, we 
have not considered it necessary to refer particularly to the 
other portions cf the laws of Georgia which the bill of excep- 
tions shows were in evidence, for the reason, that they do not 
affect that part of the act of December, 1822, which we have 
already examined, and which, in the absence of evidence 
showing its repeal, must Le regarded as controlling the case. 
As the questions we have considered will prebably be de- 
cisive of the case upon another trial, we deem it unnecessary 
to consider any other question. 
Judgment cal aud cause remanded. 
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“ROBERTS vs. HEIM. 


[ACTION TO RECOVER DAMAGES FOR CAUSING ATTACHMENT AGAINST ANOTHER TO 
BE LEVIED ON PLAINTIFF'S GOODS. 


1. Plea in abatement construed strictly.—Pleas in abatement are not viewed with 
favor, and are construed most strongly against the pleader: the rule re- 
quires that every inference, however slight, should be repelled. 


bo 


- Non-joinder of partner, when defendant in atiachment, not pleadable in abatement. 
If an attachment against one partner is levied on the goods of the partner- 
ship, and the other partner brings an action for damages against the attach- 
ing creditor, the non-joinder of the defendant in attachment is not good 
matter for a plea in abatement. 

Conelusiveness of judgment on trial of right of property. —if the claimant recover 
judgment on verdict against the plaintiff in attachment, on a trial of the 
right of property under the statute and afterwards bring an action for 
damages against him, the judgment on the trial of the claim suit is conclu- 
sive on the point that the defendant in attachment had no intcrest in the 
property. 

4, Exemplary damages, when allowable—The law allows vindictive, or exemplary 
damages, whenever the trespass is committed in a rude, aggravating, or in- 
sulting manner, since malice may be inferred from these circumstances. 

5. Counsel fees, when recoverable—Counsel fees paid by the claimant in the suit 

brought to try the right of property, may be taken into consideration by 

the jury in assessing his damages, in a subsequent action for damages 
against the plaintiff in attachment. 


- 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapter. 


THis action was brought by Jacob Heim against John 
Roberts, to recover damages for the defendant’s wrongful act 
in causing an attachment against Frederic Heim to be levied 
on plaintiff’s goods, whereby plaintiff was compelled to insti- 
tute an action at law for their recovery, in the prosecution of 
which he necessarily expended a large sum of money, and sus- 
tained great loss in his credit and business by the withdrawal 
of the same from his stock in trade, and was thereby pre- 
vented from making an intended increase and enlargement 
of his said business. The defendant pleaded in abatement, 
“that said attachment mentioned in said complaint, if any 
such was issued, was levied upon the joint property of one 
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Frederic Heim ¢ and said Jacob Heim, (they being partners in 
1e boot and shoe business, and the property so levied being 
e partnership goods of the said Heims,) and if any damage 
issuance and levy of said attach- 
ment, - has accrued az well to the said Frederic Heim as to 
the said Jacob Heim; and that said Frederic Heim is still 
alive, omen at Mobile in said county; wherefore, because 
said Frederic is not named in said complaint and summons, 
1 








a 


1 
i 
ae accrued by reason of the 
VW 
i 


said defendant prays, panes; &e. The plaintiff demurred 
to this plea, because, “ Ist, it is nowhere averred or shown in 
said “d that said Frederic Heim, whose non-joinder with 
plaintiff in this suit is insisted on in said plea, was, or is, au- 


? 


} 
thorized = capable in law of prosecuting the same as 
co-plaintif? therein”; and, “2dly, said plea admits, that the 
party whose non-joinder with plaintiff is thereby pleaded, is, 
of right and in law, incapable of prosecuting said cause of 
action.” The court sustained the demurrer, and the defend- 
ant then pleaded not guilty. 

Yn the trial, the plaintitl offered in evidence the record of 
the claim suit which he had brought against the defendant to 
ry the right of property in the goods attached, and in which 
he had recovered a Judgm ent on verdict, “as conclusive on 
said defendant to show that the goods so levied were not 
liable to the debt of the defendant in attachment, and the 
application of the same thereto was wrongful.” This record, 


against the objection of the defendant, was allowed to go to 
7 . , te... } ? de 


he jury for this purpose. and the defendant excepted. 

The plaintiff introduced as a witness one Charles Heim, 
who testified, that he and said Frederic Heim, the defendant 
in attachment, were the brothers of plaintiff, lived and worked 
together in the same us with him, and were his journey- 
men; that went were all present in the shop when the con- 
stable came to levy the attachment: that plaintiff claimed the 
goods as his, and called the ‘anual le’s attention to the sign 
over the door. with J. Heim’s name upon it; that the officer 
took away the saat and kept them several days, and when 
returned they were considerably damaged ; that plaintiff lost 
ten or twelve days in attendance on court during the trial of 
the claim suit, and was compelled to deposit $150 with the 
surety who signed his bond in the claim suit; that he also 
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lost fifteen or twenty customers by reason of the levy of the 
attachment, who were each worth to him from $15 to $20 per 
year ; that plaintiff had intended, before the levy of said at- 
tachment, to remove his shop from Dauphin street to a more 
profitable stand on Royal street, and that he was prevented 
from doing so by the expenses caused by the levy of the at- 
tachment and the trial of the claim suit. Other witnesses for 
plaintiff testified to the fact that he had deposited $150 with 
the surety on his bond in the claim suit, and that he was ne- 
gotiating for a house on Royal street about the time the at- 
tachment was levied. The plaintiff proved, also, by his at- 
torney in the claim suit, that he had paid $30 counsel fees in 
that case. 

The defendant introduced as a witness the constable who 
had levied the attachment, and who testified that the goods 
were not detained in his custody twenty-four hours, and that 
they were not damaged in the slightest degree when returned 
to him. He then offered to prove, “ that there was an indebt- 
edness existing between him and said Frederic Heim; that 
said Frederic, at the time this indebtedness accrued, owned 
the said shop and contents.above spoken of; that said Fred- 
eric effected a sham sale with plaintiff, who was then work- 
ing with him as a journeyman, and after the sale said Fred- 
eric still kept possession of said shop in all respects as before, 
and was still in possession; that said sale was made for the 
purpose of defeating the collection of this debt and others, 
and that the goods levied on were, in fact, the property of 
said Frederic Heim. To this evidence the plaintiff objected, 
and the court sustained the objection; ruling, that the de- 
fendant could only introduce evidence in mitigation of dam- 
ages, or to show that the title to the goods was in some third 
person other than the said Jacob or Frederic, because the 
record of the former trial was conclusive that the goods were 
not the property of the said Frederic; and to this ruling of 
the court the defendant excepted.” 

The court charged the jury, “that they were authorized to 
give the plaintiff, if he was entitled to recover, exemplary or 
vindictive damages, provided they believed from the evidence 
that there were circumstances of aggravation or insult, at the 
instance of the defendant, attending the levy of the attach- 
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ment” ; also, “ that the plaintiff was entitled to recover, as a 
portion of his damages, the counsel fees paid on the trial of 
the claim suit, provided they were a reasonable and proper 
charge for the services rendered.” To both of these charges 
the defendant excepted. 

The errors assigned are, the sustaining of the demurrer to 
the plea in abatement, the rulings of the court on the evi- 
dence, and the charges given. 


F.S. Biount, for the appellant, contended,— 

1. That the plea in abatement was correct and sufficient in 
form and substance.—1 Chitty’s Pleadings, pp. 64-5; 1 
Saunders’ R. 291, ¢; Addison vy. Overend, 6 Term R. 766; 
Sedgworth v. aaa 7 t. 279. 

2. That the record of the former claim suit was not con- 
clusive against the defendant as to the title to the goods at- 
tached, and the rulings of the court to that effect were there- 
fore erroneous.— Marshall v. Beiner, 17 Ala. 883; Haddan 
v. Mills, 4 C. & P. 486; Sackett & Shelton v. McCord, 23 
Ala. 851, and authorities there cited on appellant’s brief; 
Lucas v. Governor, 6 Ala. 826; 2 Stew. & P. 151; 2 Greenl. 
Ey. § 457. 

3. That the charges of the court did not lay down the cor- 
rect rule as to the measure of damages.—Sedgwick on Dam- 
ages, 532, 562; Pacific Ins. Co. v. Conrad, 1 Baldwin’s (Pa.) 
R. 138. 





A. J. REQUIER, contra, cited the following authorities :— 


1. That the demurrer to the plea in abatement was prop- 
erly sustained,—1 Chitty’s Pleadings, 457; Longman v. Pole, 
1 Mood. & Mal. 223: Winston vy. Ewing, 1 Ala. 129; Moore 
& ri y. Sample, 3 i. 319. 

As to the conclusiveness of the record of the claim suit, 
1 Greenl. Ev. $ 531, note 2; Chamberlain vy. Gaillard, 26 
Ala. 504. 

3. As to the right to recover exemplary damages, and 
counsel fees —Mitchell v. Billingsley, 17 Ala. 394; Garrett 
& Hill vy. Logan, 19 ib. 348; Tatum & Smith v. Morris, 2b. 302; 
Ferguson & Scott v. Baber’s Adm’rs, 24 ib. 402. 
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GOLDTHWAITE, J = he action was for causing an at- 
tachment against I'rederic Heim to be levied on the goods of 
the appellee. The appellant, who was the defendant below, 
pleaded in abatement the non-joinder of Frederic Heim ; al- 
leging, that he and the plaintiff were partners, and as such 
joint owners of the property levied on. Pleas of this char- 
acter are not viewed with favor, and the rule requires that 
every inference, however slight, should be repelled. Con- 
struing it most strongly against the pleader, and in the ab- 
sence of any averment to that effect, we cannot say, with cer- 
tainty, that the person whose non-joinder is pleaded is not the 
same with the defendant in attachment; and if so, as he 
could not maintain this suit (Winston v. Ewing, 1 Ala. 129), 
his non-joinder could not be pleaded. It is true, if the de 
fendant in attachment was interested as a partner with the 
plaintiff in the goods, that would be a bar to the action 
(Winston v. Ewing, supra), and could have been so pleaded ; 
but, as it would have put an end to any action for this cause, 
it could not be pleaded in abatement. The demurrer, there- 
fore, was properly sustained. 

The judgment on the trial of the right of property being 
between the same parties, was conclusive upon every matter 
sare must have been litigated in that action.—Chamberlain 

. Gaillard, 26 Ala. 504. The question on such trial was, 
eae the goods levied on were subject to the attachment ; 
and this necessarily involved the determination of the fact, 
whether the defendant in attachment had any interest in 
them, and was conclusive upon that point. The case of 
Sackett & Shelton v. McCord, 23 Ala. 851, is unlike this 
case ; for there it was simply a judgment for the defendant 
upon verdict, and there was nothing to show that it was ren- 
dered on ai issue which went to the indebtedness of the de- 
fendant at the time the attachment was sued out. Marshall 
y. Betner, 17 Ala. 832, merely decided, that a judgment in 
favor of the defendant in the attachment suit would not pre- 
vent the plaintiff in that action, when sued for wrongfully 
and vexatiously suing out the attachment, from showing the 
real facts, although in issue in the former suit, in order to re- 
but the presumption of malice, which was an issue not pre 
sented in the other action. 
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As to vindictive, or exemplary damages, the law allows 
them, whenever the trespass is committed in a rude, aggra- 
yating, or insulting manner, as meee may be inferred from 
these circumstances.—Woert vy. Jenkins, 14 John. 352; 
Tifft v. Culver, 3 Hill, 180; Anthony y. Gilbert, 4 Blackf. 
348. The charge of the court upon this point went no further 
than to assert the law as we have stated it. 

In relation to the counsel fees paid in the claim suit, we 
are of opinion, that they formed a legitimate subject for the 
jury to take into consideration in the assessment of damagts. 
Whenever a party is compelled, by the wrongful act of an- 
other, to have recourse to professional assistance, it is justly 
regarded as part of the damage occasioned by such act, and 
may properly be taken into consideration by the jury, in all 
compensatory actions.—Seay v. Greenwood, 21 Ala. 492; 
Ferguson & Scott v. Baber’s Adm’rs, 24 Ala. 402. ° 

Judgment aflirmed. 
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PEACEY’S CREDITORS zs. PEACEY’S ADM’R. 
[iy MATTER OF AN INSOLVENT ESTATE—CLAIM PREFERRED BY SURVIVING PARTNER. ] 
Jd i 


solution of a partnership, if the remaining partner, who takes all the goods 
and partnership efiects, covenants to become solely responsible for the out- 


1. Covenant by continuing pariner to pay outstanding partnership debts—On the dis- 


standing partnership debts. the covenant is not one of indemnity merely, 
but binds him to discharge the retiring partner within a reasonable time 
from all liability for the debts; and if he dies without complying with his 

engagement, and his estate is declared insolvent, the retiring partner has a 
claim against the estate to the amount of the outstanding debis. 


AppraL from the Court of Proba f Dallas 


IN THE MATTER of the estate of George Peacey, deceased, 
which was declared insolvent in June, 1853, and against 
which the appellee (Brian Ward), who was the administrator 
of the estate, filed as a claim, duly verified by affidavit, a 
written instrument in these words :— 
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“This indenture is to certify, that the copartnership here- 
tofore existing between George Peacey and Brian Ward, un- 
der the firm of Peacey & Ward, in the mercantile business, 
in Selma, Alabama, was, by mutual consent, dissolved on the 
2d day of July, 1852. Brian Ward withdraws from the firm ; 
George Peacey remains, and conducts business on his own ac- 
count. George Peacey, on his part, becomes solely responsible 
for all the debts contracted for, and remaining unpaid against, 
the said firm of Peacey & Ward, amounting to $12,699 12, 
and hereby guaranties to B. Ward the payment of the same, 
releasing him from all obligations in the payment, on the 
condition annexed—viz., George Peacey has merchandize to 
the amount of $6,184 $0, and debts due the firm to the 
amount of $1,097 91, and Brian Ward’s note of hand for 
$3,050 74, for merchandize he takes to Cahaba, and note of 
hand for $855 62, for his half of losses sustained in business 
during the copartnership. Any error, or omission, which may 
have occurred, and hereafter discovered, is to be shared mutu- 
ally. Given under our hands and seals, this 8th July, 1852.” 

(Signed and sealed by both parties, and attested by two 
witnesses.) 

In the affidavit accompanying this claim, Ward swore that 
the sum of $12,699 12, mentioned in the deed, was justly due 
and unpaid. ‘The other creditors of the estate filed written 
objections to this claim, on the ground that it was not a just 
debt against said estate; and a trial was had before the court 
respecting its allowance. Ward introduced as a witness F. 
M. Blackwell, who was one of the subscribing witnesses to 
the deed, and wlio testified, “that Peacey and Ward dissolved 
partnership at the time, and upon the terms, stated in said 
agreement; that Peacey continued to do business in Selma, 
upon his own account, from the date of said dissolution up to 
the time of his death; that Ward removed to Cahaba, and 
there opened a store on his own account, with the goods men- 
tioned in said agreement as taken by him to Cahaba; that 
Peacey and Ward afterwards proceeded to replenish their 
respective stocks of goods by subsequent purchases, each on 
his own individual account; that he (witness) afterwards 
purchased from said Ward the said stock of goods in his 
hands in Cahaba, for $5,000, and paid him said sum, in full, 
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by taking up said Ward’s individual notes in favor of sundry 
merchants in Mobile and New Orleans, which notes the wit- 
ness produced and showed to the court, and all of which were 
Ward’s individual notes. The witness stated, that he did 
not know what was the consideration for said notes,—that 
they might have been given, in part, for the paper of Peacey 
& Ward, and in part for merchandize; but of this he did not 
know.” Ward then prdposed to introduce as evidence cer- 
tain notes, executed by Peacey & Ward, amounting to $5,919 
95, which were on file in said court as claims against the estate 
of said Peacey, and which were unpaid. The creditors ob- 
jected to the introduction of these notes as evidence, but the 
court overruled their objection, and they excepted. On this 
evidence, the court allowed Ward’s claim against the estate, 
to the amount of $5,919 95; to which the other creditors 
excepted, and which they now assign for error. 


N. H. R. Dawson and Wu. M. Byrp, for the appellant : 

1. Where the remaining partner, on the dissolution of a 
firm, covenants to pay the partnership debts, and to indem- 
nify the retiring partner against them, and afterwards dies 
without performing his covenant, whereby the retiring part- 
ner is compelled to pay a portion of said debts, the latter is a 
specialty creditor of the estate—Collyer on Partnership, 
§ 331; Musson v. May, 3 Vesey & B. 194; Kerr v. Haw- 
thorn, 4 Yeates, 170. 

2. The party’s remedy is in ee oy bill for specific per- 
formance.—Deveau v. Fowler, 2 Paige, 400; McGown v. 
Sprague, 23 Ala. 524; Collyer on Parnership, § 243. 

3. Where one partner sells his entire interest in the part- 
nership effects to his copartner, who promises to pay all the 
debts, the latter becomes the absolute owner, discharged from 
the lien of the retiring partner.—Ez parte Ruffin, 6 Vesey, 
120; Ex parte Peele, ib. 602; Ez parte Fell, 10 ib. 347; Sto- 
ry on Partnership, § 358. 

4, As the estate was insolvent, Ward’s claim could not be 
allowed until the partnership debts were fully paid.—Smith 
& Co. v. Mallory’s Executor, 25 Ala. 632; 13 B. Mon. 5565. 

5. If the decree be correct, the amount of debts allowed 
against the estate is double their actual amount; the cred- 
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itors’ debts being about $6,000, and Ward’s claim for the 
same debts 86,000 more. 


W. M. Mvureuy. contra. 


GOLDTHWAITE, J.—We coneede that, if the instru- 
ment on which the appellee’s claim was based had been one 
of indemnity merely, he could have recovered nothing, unless 
he had proved actual loss ¢ or damage; but, on looking to the 
obligation, it shows that Peacey and Ward had been part- 
ners,—that the firm was dissolved, the former kept the goods, 
and the debts due the firm, and Ward gave him his note for 
one-half the losses; and for these considerations Peacey was 
to become “solely responsible for all the debts contracted for, 

and remaining unpaid against, said firm.” This was, in ef: 
fect, a stipulation to discharge Ward from all responsibility 
for the partnership debts; and Peacey, under this obligation, 
was bound to do this, certainly withina renonatile time. Fail- 
ing to comply with his engagement, he would have been liable, 
if he had lived, to an action at the suit of Ward, in which the 
measure of damages would have been the amount of the respon- 
sibility of Ward upon the partnership debts from which Pea- 
cey had failed to discharge him.—Lathrop v. Atwood, 21 
Conn. 117; Gilbert y. Wiman, 1 Coms. 550; Hogan v. Cal- 
vert, 21 Ala. 194. As Peacey would have been liable to 
Ward, for this sum, at law, if living, his estate would be 
chargeable with it after his death ; and all the evidence that 
was required to support the claim against the estate, was the 
obligation, and proof of the fact that Peacey had not dis- 
charged Ward from liability for the partnership debts. This 
last fact, as appears from the record, was established by tes- 
timony showing the existence of those debts; and the claim 
was, therefore, properly allowed for the amount of them. 

Whether the specific debts, the failure to discharge which 
constituted the foundation of Ward’s claims, could be allowed 
by the Probate Court against the estate of Peacey, in favor 
of the holders, is a question which the record does not pre- 
sent, and which it is unnecessary to discuss. 

Judgment affirmed. 
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GARRETT’S ADM’RS vs. GARRETT & GARRETT. 
[ASSUMPSIT FOR MONEY LAD AND anniieiea 


1. When court may charge jury on evidence of single witness—Where the evidence 
of a single witness tends to prove ecrtain facts, which present a particular 
phase of the case, the court may properly instruct the jury on the effect of 
his testimony (if believed by them), without noticing the other evidence in 
the cause: such a charge does not, cither expressly or by implication, ex- 
clude the other evidence from the consideration of the jury ; and if such 
an inference is apprehended, it may be guarded against by asking other 
instructions. 

2. When statute of frauds will not prevent recovery for money kad and received under 
executed parol contract—Concediug that a purchase of lands at execution sale, 
under a parol agreement with the defendant in execution to purchase for 
his benefit, will enure to the benefit of the purchaser himself, under the ope- 
ration of the statute of frauds; yet, if the purchaser re-sclls the lands, taking 
a note for the purchase money, ané places this note in the hands of a third 
person for the benefit of the defendant, the latter may maintain an action 
for money had and received, to recover its proceeds when collected, and the 
statute of frauds is no defence to the action. 

3. Admissions, conclusiveness of —Admissions, to be conclusive on the party 
making them, must be made under such circumstances as to amount to an 
estoppel in pais. 

4, Insolvent laws of Georgia construed, and held ino defence to action for recovery of 
property omitted from schedule——Under the insolvent laws of Georgia, as shown 
in evidence in this case, the insolvent debtor is not divested of his title to 
property omitted from his schedule; and although such property may be 
subjected to the satisfaction of his debts, yet his debtor cannot take advan- 
tage of the omission to defeat a subsequent action for the recovery of the 
property. 

5. Statute of limitations begins to run at what time—I\f a surety for the defendant in 
execution, having control of the judgment, under an agreement to hold and 
use it for the defendant’s benefit on his payment of it, purchases his lands 
at execution sale, and afterwards re-sclls them, taking a note for the pur- 
chase money, which he places in the hands of a third person for the benefit 
of the defendant, who afterwards brings an action to recover its proceeds,— 
the statute of limitations does not begin to run from the payment of the 
judgment, but from the subsequent receipt of the money. 

6. General objection to evidence, of which part is lequl—When a gencral objection is 
made to evidence, of which part is legal, the entire objection may be over- 
ruled. 

7. Specific objection to evidence waives other objections.—An objection to evidence on 
a single specified ground is a waiver of all other objections to it. , 
8. Objections to parol evidence, on the ground that it tended to vary the legal effect of a 

sale under execution, considered and overruled. 
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9. Evidence held relevant and corroborative.—W here two pag testify to a pay- 
ment of money.—one stating that it was made before the commencement 


of the action, and the other not specifying the time - all, the testimony of 
the latter cannot be rejected as eecdoes ant, but must be regarded as corrobo- 
rative of the former. 


Error from the Cireuit Court of Chambers. 
Tried before the Hon. Ezrexitrn ProKens. 


Tais action was brought by Jesse H. Garrett and Blount 
S. Garrett, in February, 1849, to recover a certain sum of 
money (say $650) had and received by the defendant, John 
Garrett, for their use and benefit, under the following cir- 
cumstances: In August, 1832, one Anthony Dyer recovered 
a judgment for about $2,000, in the Superior Court of Upson 
county, Georgia, against Bacon & Peavy, and also against the 
plaintiffs in this suit, as their accommodation endorsers. 
John Garrett and one Martin W. Stamper, at the request of 
the said Jesse H. and Blount 8. Garrett, gave their notes to 
Dyer for the amount due on this judgment, which notes were 
endorsed by the said Jesse IZ. and Blount 8S. Garrett, and 
Dyer transferred to them the control of the judgment; and 
for their further security and indemnity Jesse H. and Blount 
S. Garrett placed in the hands of one Joseph Sturgiss, who 
was the attorney of said Dyer, notes on third persons to the 
amount of $1,600, with instructions to apply the proceeds, 
when collected, to the payment of the notes given to Dyer. 
At the time this arrangement was entered into, it was agreed 
by parol between the several parties that Stamper and John 
Garrett should control the judgment for the benefit of said 
Jesse H. and Blount 8. Garrett, and after the payment by 
them of the debt to Dyer the balance collected on the judg- 
ment and notes was to enure to their benefit ; the sole object 
of the transaction being to secure Stamper and John Garrett 
against liability on their notes. An execution, issued on this 
judgment, was levied in December, 1833, on a certain tract 
of land, as the property of Jesse H. and Blount S. Garrett; 
and at the execution sale Stamper became the purchaser, and 
eredited the amount of his bid on the execution. This tract 
of land Stamper subsequently exchanged for another, and sold 
the latter tract, in 1844, to one Robert Scandrett, taking his 























JUNE TERM, 1855. 689 


Garrett’s Adm’rs v. Gafrett & Garrett. 








note for the purchase money. When this note fell due, Stam- 
per “handed it over to John Garrett, for the benefit of Jesse 
H. and Blount 8. Garrett’; and the money collected by John 
Garrett on this note, in December, 1844, is the money sued 
for in this action. 

The declaration contained only the common money counts, 
and the only plea was the general issue, with leave to give 
any special matter in evidence. 

On the trial, as appears from the bill of exceptions, the 
plaintiff read in evidence the depositions of said Stamper, 
Sturgiss, and Scandrett, whose testimony establishes the facts 
above stated. In his answer to the tenth direct interroga- 
tory, Stamper states, “that he had some houses and lots in 
the town of Thomaston, which he considered the property of 
Jesse H. and Blount Garrett after a debt was settled for 
which himself and John Garrett were bound; and the under- 
standing was, that he was to sell or dispose of said property 
as he thought proper, and that he swapped the houses and 
lots in Thomaston for the lot in Stewart county sold to Sean- 
drett.” The defendant objected to this answer being read in 
evidence, “ because the same concerns the title to real estate, 
of which there is better evidence”; but the court overruled 
his objection, and lic excepted. 

The answer of the witness Sturgiss to the second direct in- 
terrogatory is as follows: “The plaintiffs had been engaged 
in merchandize at Thomaston as partners, and were liable to 
Anthony Dyer, as endorsers of Bacon & Peavy, on a judg- 
ment for $2,533 84 principal, interest to 28th August, 1832, 
$134, with costs; and Dyer, by his attorney, transferred the 
same to Martin W. Stamper and John Garrett, who thereby 
obtained the control thereof, by giving their notes to Dyer, 
with the plaintiffs as their endorsers, for the amount of the 
same, or the part then unpaid, if any part of the same was 
paid, of which witness has no recollection. This transfer 
was made at Thomaston, Upson county, Georgia, on the 18th 
February, 1833.” The defendant moved the court ic exclude 
this answer from the jury, “because it tended to vary the 
terms of the sale, and the effect of the title which was made 
to Stamper, and the legal effect of the sale’; and, in support 
of his motion, read in evidence the statute of frauds of Geor- 
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gia, found in Prince’s Digést, p. 915, § 4, and showed that, 
under the statutes of Georgia, the sheriff is required to make 
to the purchaser of lands a deed conveying all the legal and 
equitable interest of the defendant in execution. The plain- 
tiffs thereupon stated, that the deposition of Sturgiss was of- 
fered in evidence in connection with the deposition of Stamper, 
and with certain statutes of Georgia, regulating the issue and 
levy of executions, and making judgments and executions 
transferrable by written assignment; which statutes may be 
found in Prince’s Digest, p. 436, § 1, and p. 464, § 1. The 
court overruled the motion to exclude, and the defendant 
excepted. 

The defendant then made a separate motion to exclude, for 
the same reason, each separate clause of each separate answer 
of the witnesses Sturgiss and Stamper to the direct interroga- 
tories; but the court overruled cach motion,and the defendant 
excepted. These answers are too long for insertion; nor, 
indeed, is it necessary to state them in full, since the sub- 
stance cf the evidence, which is above stated, presents the 
objections as clearly as do the entire answers. 

The answer of the witness Sturgiss to the ifth direct inter- 
rogatory is as follows: “ Witness cannot state whether the 
notes to Dyer have been fully paid off, except what he has 
heard from the Garretts and Stamper. Agreeably to his 
best recollection, he has been informed by all the parties, the 
Garretts and Stamper, that the notes, or the judgment ob- 
tained by Dyer on the notes, were fully paid off and discharged. 
Witness applied all the money he collected to the same: how 
much he cannot now state, as he has no full memorandum, 
and time has effaced it from his memory; but witness feels 
satisfied, the last he heard of the debt from Dyer, that there 
was a balance duc, which, as he subsequently learned from ail the 
Garretts and Siamper, was fully paid.” The defendant moved 
to exclude from the jury the italicized portion of this answer, 
“because the witness does not state at what time (whether 
before or since the commencement of this suit) the Dyer debt 
was paid off”; but the court overruled his motion, and he 
excepted. 

The answer of the same witness to the fifth cross-interrog- 
atory is as follows: “ Witness states that the sale of the said 
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lots in Thomaston was ‘before the plaintiffs filed their schedule 
under the insolvent debtors’ act of Georgia. The house and 
lot was not in the schedule, and witness so advised plaintiffs, 
as the title was then in Stamper, the purchaser, who held the 
legal title for the purpose of realizing the full value thereof, 
to be applied to the payment of the Dyer debt. Stamper 
then informed the witness that the house was purchased with 
that view and purpose alone; and witness knows that neither 
he, nor Stamper, nor the defendant looked to it any further 
than as a trust fund, or for the creation of a trust fund, to be 
soapplied. It was not the plaintiffs’, and witness then atly ised 
them that it should not be included in their schedule. The 
plaintiffs, at the time of filing their schedule, did not include any 
of the assets turned over to indemnify the defendant and Stamper, 
and witness advised them that they had no right so todo. Wit- 
ness was then satisfied, from his knowledge of the plaintiffs’ 
affairs in these transactions, that the assignment of the assets 
placed with him was not intended by them to defraud any 
other creditor, or to conceal their effects, or to practice a 
fraud on their creditors in that behalf. He does not now 
recollect what their schedule contained.” The defendant 
moved the court to exclude from the jury the italicized por- 
tion of this answer; but the court overruled the motion, and 
the defendant excepted. 

The defendant offered in evidence, Ist, a transcript of the 
record of the Superior Court of Upson county, Georgia, 
showing the plaintifis’ application for the benefit of the insol- 
vent debtors’ act of Georgia, and their final discharge under 
the order of the court in August, 1833 ; 2dly, certain statutes 
of Georgia, which may be thus described: The insolvent 
debtors’ act, to be found in Prince’s Digest, p. 286, $$ 1 to 9; 
the statute of frauds, on page 915; certain statutes in relation 
to sales under exccution, &e., on pages 431, § 43, 458, § 163, 
473, § 223. The defendant read in evidence, also, the deposi- 
tion of Thos. W. Goeee, who testifies, that he was one of 
Dyer’s attorneys in the suit against Bacon & Peavy and Jesse 
I. and Blount $. Garrett, and was instrumental in procuring 
Stamper and John Garrett to become liable for the debt; 
that the transfer of the judgment to Stamper and John Gar- 
rett was absolute ; that he afterwards brought suit, as attor- 
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ney for Dyer, and recovered judgment, on the notes given 
by Stamper and defendant; and that defendant paid him 
$400 on this judgment. The defendant offered evidence, also, 
of admissions made by Blount Garrett, in the presence of 
Jesse Garrett, at a settlement had between Blount and John 
Garrett in the fall of 1848, to the effect that he had no claims 
against said John Garrett. There was some other evidence 
in the case, but it is immaterial. 

The court charged the jury as follows: 

“1, That if they believed from the evidence that the mo- 
ney sued for arose from any contract for lands, or any interest 
in lands, then, unless there was written evidence which bound 
the defendant to pay it, they must find for the defendant; but 
if the money sued for arose in the way stated by the witness 
Stamper, then the statute of frauds would be no defence. 

“2. That mere admissions, of one or both of the plaintiffs, 
do not bar this action, if the jury believe from all the evi- 
dence taken together, including the admissions, that the de- 
fendant, at the commencement of this suit, was justly indebted 
to the plaintiffs, and has never paid.” 

The defendant excepted to each of these charges, and then 
asked the court to instruct the jury, “That if they believe 
from the evidence that plaintiffs are suing for money which 
arises on a note on Robert Scandrett, given for the price of 
a lot ci land sold to him by M. W. Stamper; that the title 
was in Stamper at the time the lot was sold; and that plain- 
tiffs had no right to it, except by virtue of a parol agreement 
with Stamper and defendant, that they should have it after 
the debt to Dyer was paid off,—then they must find for the 
defendant.” ‘This charge the court gave, and then added, 
‘‘ But, if they believed the testimony of the witness Stamper, 
then the statute of frauds was no defence, and, so far as it was 
concerned, their verdict should be for the plaintiffs, for the 
price of the land, with interest from the time the defendant 
received the money” ; and to this qualification of the charge 
the defendant excepted. . 

The defendant then asked this further charge, “That if 
plaintifis applied for the benefit of the insolvent laws of Geor- 
gia, aud obtained a discharge as shown by the evidence, and 
the money now sued for arises from the sale of property which 
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they had placed in the hands of the defendant, or of the de- 
fendant and Stamper, a few months before their application 
was made, and said funds were placed in his or their hands 
to pay the Dyer debt, and then to pay the balance to the 
plaintiffs—then they must find for the defendant.” The court 
refused this charge, and the defendant excepted. 

The defendant then asked this further charge, “Thatif this 
arrangement was made in the year 1833, and the Dyer debt 
has been paid off more than six years before the commence- 
ment of this action, and the defendant has been a resident 
citizen of this State since 1835,—then they must find for the 
defendant.” The court gave this charge, and then added, 
“But, if the money was not received by the defendant until 
1844 or 1845, as shown by the witness Stamper, the action 
would not be barred”; and to this qualification the defend- 
ant excepted. 

The errors now assigned embrace all the rulings of the 
court on the evidence, the charges given, and the refusals to 
charge as requested. 


Wuite & Parsons, for the plaintiffs in error: 


1. The first charge by the court, as it stands, is erroneous ; 
but the first branch of it is correct.—Larkins v. Rhodes, 5 
Porter, 195; Pitts v. Waugh, 4 Mass. 424; Smith v. Burn- 
ham, 3 Sumner’s R. 435; Lamar v. Bailey, 2 Vermont R. 627; 
Parker v. Bodley, 4 Bibb’s R. 102; Patterson v. Ware, 10 
Ala. 444; Rowland v. Boyer, 10 ib. 690. But the qualifica- 
tion to this charge, and more particularly the qualification 
added to the first charge asked by the defendant, as to Stam- 
per’s testimony, is erroneous. It is objectionable as a charge 
‘on a part of the evidence only, which necessarily excluded 
from the jury the consideration of the other evidence in the 
case ; because it invaded the province of*the jury ; and be- 
cause it assumed that there was no conflict in the evidence as 
to the facts to which Stamper testified.—Lewis v. The State, 
21 Ala. 218; Holmes v. The State, 23 2.17; Dill vy. The 
State, 25 2b. 15; Carlisle v. Hill, 16 2.407; Clemens v. Log- 
gins, 1 2b. 623; Browning & Co. v. Grady, 10 2b. 999; Boyd 
& Macon v. Mclvor, 11 7. 822. 

2. In this action, both the plaintiffs must recover, or neither 
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can; and the right of cither to recover may be defeated by 
proof of admissions, as well as in any other way. The second 
charge, therefore, was crroncous.—Cochran & Estill v. Cun- 
ningham’s Executor, 16 Ala. 448 ; Hardeman v. Sims, 3 ib. 747. 

3. The money sued for is the proceeds of the house and lot 
in Thomaston, which the plaintiffs failed to inelude in their 
schedule when they applied for the benefit of the insolvent 
debtors’ act. The statutes of Georgia, which were read in 
evidence, show that the mere omission to include the property 
in the schedule is a violation of the law, which works a for- 
feiture of the omitted property,—one half to the informer, and 
the other half to the trustee or creditors. The plaintifis’ 
failure to include this property certainly affords no ground 
for their recovery of the money. They are attempting to 
practice a fraud on their creditors; and the law will not in- 
terfere to help them, the contract being executed, and the 
parties an pari delicto—Black v. Oliver, 1 Ala. 449; Boyd v. 
Barclay, 7.36; Collins v. Blantern, 2 Wils. 347. The charge 
asked on this point, therefore, should have been given. 

4. The plaintiffs’ right of action (if any they have) accrued 
when the debt to Dyer was paid; and no matter how many 
different changes the property may have passed through since 
that time, the statute of limitations begins to run from that 
date. The defendant was a resident of this State for many 
years, and there is no proof that he received the money under 
any other agreement than that made by him and Stamper 
when they assumed the Dyer debt. No other promise is 
shown, and Stamper’s conclusions cannot be regarded.—Kay- 
enagh v. Weedon, 1 Ala. 231; Johnson v. Johnson, 5 id. 90; 
Wood vy. Wood, 3 7). 756; Maury v. Mason, 8 Porter, 211. 


S. F. Rice, with whom was R. MircHEtt, contra : 

1. Where one person receives a conveyance of any descrip- 
tion of property, upon a verbal agreement that he will trans- 
fer or dispose of it, absolutely or conditionally, for the bene- 
fit of another, he is bound to perform his engagement. If he 
refuses to perform it, a court of equity will.compel him to do 
so; and if he performs it, and the execution of the trust cre- 
ates a mere moneyed demand, and he receives a sum certain, 
the person for whom he received it may mantain an action for 
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its recovery, and the statute of frauds is no defence to the 
action._-Hitchcock v. Lukens, 8 Porter, 333; Sledge v. Clop- 
ton, 6 Ala. 600; Turner v. Eldridge, 11 ib. 1049 ; Cameron 
y. Clarke, i. 259; Strickland v. Burns, 14 7. 511; McLeod 
y. Powe & Smith, 12 i. 9; 7 Barb. (8. C.) R. 63. 

2. The recovery in this case is justified by the principle, 
that where one man has moncy in his hands, which ex equo et 
bono belongs to another, the person entitled to the money may 
maintain assumpsit for it, if there is no contract modifying or 
controlling the general liability to pay.—Hitcheock v. Lu- 
kens, supra. 

3. The defendant in this case, having received the money 
sued for, in 1844-5, for the plaintiffs, as proved by Stamper 
and others, will not be permitted to shelter himself from his 
liability to pay it over, by invoking the aid of the statute of 
frauds of Georgia, nor by the effort to avail himself of the 
proceedings under the insolvent laws of Georgia, nor by his 
appeal to the courts of Alabama to vindicate the public policy 
of Georgia, and to make the penal statutes and public policy 
of Georgia operative in Alabama as rules and elements of 
judicial decision. He is not in a fit condition to raise these 
questions, or to receive any benefit from them. He received 
the money for the plaintiffs below, and has no right to retain 
it. No person claims it, except the plaintifis; and if he pays 
it to them, he is discharged, so far as it is concerned, from all 
liability to any other person. To permit him, under such cir- 
cumstances, to retain it for his own use, would be a reproach 
to the courts of justice —Upchurch v. Norsworthy, 15 Ala. 
705; Hitchcock v. U. S. Bank, 7 ib. 886; Boyd v. Bar- 
clay, 1 i. 34. 

4, The statute of limitations, under the proof, could not 
commence running in the defendant’s favor, until he received 
the money ; and this occurred within less than six years be- 
fore the commencement of the suit. ‘The payment of the orig- 
inal debt to Dyer would not, of itself, entitle the plaintiffs 
to maintain this action, unless the defendant had then received 
the money. 

5. The property, from which the money now in controversy 
arose, was not included in the schedule filed by the plaintiffs 
when they applied for the benefit of the insolvent debtors’ 
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act of Georgia. There is no outstanding title to this money 
in another, and the proceqdings under the insolvent laws 
have nothing to do with the case. But, even if there was an 
outstanding title to the money in another, yet the defendant 
could not avail himseif of it as a defeuce to the action, be- 
cause he received the money for the plaintifis ; and as no one 
has given him notice of any claim upon it, and he is not in 
any way connected with the outstanding title, a payment by 
him to the plaintiffs would protect him from all liability to 
the owner of such outstanding title. He is the agent of the 
plaintiffs, as to this money, and received it as their agent; he 
is, therefore, estopped from setting up such defences, even if 
they were true in point of fact—Crutchfield v. Wood, 16 
Ala. 703 ; Johnson v. Goodridge, 15 Maine R. 29. 

6. There was no error in charging upon the effect of Stam- 
per’s evidence, if believed by the jury. It is the right and 
duty of the court to put every phase of the case to the jury ; 
otherwise, trial by jury, in many cases, would be a mockery. 
The defendant had the right, if he apprehended erroneous 
inferences on the part of the jury, to ask other instructions. 
Faires v. Lodanc, 10 Ala. 50. 


GOLDTHWAITE, J.—On the trial below, the evidence 
tenced to establish the following facts: ‘he plaintiffs, J. H. 
& B.S. Garrett, were indebted to one Dyer, by judgment, 
for upwards of two thousand dollars; and at their request, 
the defendant, John Garrett, and one Siamper, gave their 
notes to Dver, endorsed by the plaintiffs, for the amount, and, 
to secure themselves, took control of the judgment, and re- 
ceived from the plaintiffs some sixteen hundred dollars in 
notes on other persons. It was agreed, by parol, between 
the parties, that Stamper and the defendant were to control 
the judgment and the notes, so as to secure themselves against 
the note given by them to Dyer; and if the plaintiffs paid 
this debi, they were to receive the benefit of the amount which 
was collected on the judgment and the notes received from 
them. Under this arrangement, an exccution was issued upon 
the judgment, which was levied on a, tract of land; and this 
land, Stamper, who was examined as a witness, swears, was 
bought by him at the sale, and the amount credited on the 




















JUNE TERM, 1855. 697 


Garrett’s Adm’rs v. Garrett & Garrett. 





———— 


execution. This tract, he also swears, was exchanged by him 
for another tract, which he sold, taking a note for the pur- 
chase money, and this note he turned over to the defendant, 
for the benefit of the plaintiffs ; and he also swears, that he 
was informed by him that he had collected the money upon it. 

The statute of frauds of Georgia, in which State the ar- 
rangement was made, was offered in evidence ; and its terms 
are substantially the same with our own. 

There was other testimony introduced, but it is unnecessary 
to state any portion of it in connection with the question pre- 
sented by the first charge, which was, in effect, that the statute 
would be no defence, if the jury believed the facts stated by 
the witness Stamper, in relation to the purchase and sale of 
the land, the turning over of the note received by him for the 
purchase money to the defendant for the benefit of the plain- 
tiffs, and the collection of the note by him. 

It is supposed by the counsel for the plaintiff in error, that 
this charge was erroneous, for the reason, that it rested the 
case solely upon the testimony of the one witness referred to, 
instead of the whole evidence. But such is not its effect. 
There was nothing in the charge, which excluded, either ex- 
pressly or impliedly, any of the other evi@ence in the cause ; 
and had it been apprehended that any such inference could 
have been drawn from it, the defendant could have been pro- 
tected by asking the necessary instructions from the court. 
It cannot be doubted, that the judge may instruct the jury as 
to the law in the different phases in which the case may be pre- 
sented upon the evidence ; and if the evidence of one witness 
tends to prove certain facts, there can be no error in declar- 
ing the law upon these facis; and this was all that was done 
in the charge referred to. The question of law which it in- 
volves, is simply as to the application of the statute of frauds 
to the facts as stated by the witness Stamper. 

Upon the evidence of this witness, the defendant must be 
regarded as occupying the position of surety for the plain- 
tiffs; and conceding that any agreement with them, not in 
writing, to buy lands under execution and pay the proceeds 
to them, upon a re-sale, would be within the statute, yet, if 
lands were actually bought under such an agreement, and re- 
sold, and the money paid to a third person for the benefit of 
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the party with whom the agreement was made, there could, 
we apprehend, be no question as to his right to recover it, 
It would be money had and received to his use. The case we 
have put, is identical, in principle, with the one before us, in 
the aspect in which we are considering it. If the contract 
was void as to the lands, by fore. “ the statute, then Stamper 
was not bound by it. He had the right to make the pur. 
chase, and when made, it would ecnure to his own benefit, 
He considered, however, that as the plaintiffs had paid the 
debt on which he was their surciy, they were entitled to the 
proceeds of the land, and accordingly turned over the note 
which he received on the re-sale to the defendant for the 
benefit of the plaintilis. This he had a perfect right to do, 
and the defendant could not gainsay the appropriation. 

What we have said disposes of the first and third charges, 

The second charge, when taken in connection with the 
evidence, simply asserted the legal proposition, that admis- 
sions made by plaintifis were not conclusive upon them, unless 
they were inade under such circumstances as to amount to an 
estoppel in pais, which the testimony shows was not the case; 
and in that there was no error. 

In relation to thg charge which was predicated upon the 
insolvent laws of Georgia, and the failure of the defendants 
in error to insert in their schedule their interest in the pro- 
ceeds of the land, it is only necessary to observe, that if the 
contract was void, they had no interest whatever in such pro- 
ceeds. But, independently of this ground, it is to be re- 
marked, that there is nothing in the laws referred to, as given 
in evidence upon the trial, which divests the insolvent of his 
ownership in the property omitted. He may be convicted of 
perjury for falsely taking the oath which the statute pre- 
scribes, or the property may be subjected to the satisfaction 
of his debts; but there is no principle upon which his debtor 
could take advantage of the fraudulent omission on his part 
to insert in his schedule the demand sued for, by way of de- 
fence to such action. ' 

So, also, in relation to the charge which was requested, to 
the effect that the plaintiffs could not recover if the arrange- 
ment between them on the one pari, and the defendant and 
Stamper on the other, was made in the year 1833, and the 
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debt to Dyer paid off more than six years before the com- 
mencement of the present action. If the plaintiffs were enti- 
tled to recover at all, it could only be upon the ground, that 
the defendant had received money to which they were enti- 
tled ; and the statute could not begin to run, until the cause 
of action accrued, which could not be until the money was 
received. 

There was no error in overruling the answer of the witness 
Stamper to the tenth direct interrogatory, since, in no aspect 
in which it could be considered, did it involve the question 
of title to real estate. If, however, it was conceded that it 
did, as so much of the answer as states the understanding or 
agreement between the parties, and what disposition the wit- 
ness made of the property, was admissible, the court was not 
pound to sustain an objection which went to the whole an- 
swer, only part of it being illegal. 

As to the exception taken by the appellant to the admis- 
sion of the answer of the witness Sturgiss to the second direct 
interrogatory : This answer disclosed that the plaintiffs be- 
low had been engaged as partners in Georgia, and had be- 
come liable to one Dyer upon a note which was in judgment ; 
that Dyer transferred the same to Stamper and John Garrett, 
in consideration of their note, endorsed by the plaintiffs ; 
and it was also in evidence, that Stamper bid off certain lands 
of the plaintiffs, at an execution sale on the judgment. The 
answer was objected to, solely on the ground that it tended 
to vary the terms of the sale, and the effect of the title of the 
witness Stainper; and this, consequently, operated as a 
waiver of cvery other objection.—Creagh v. Savage, 9 Ala. 
959. Under this rule, however objectionable the answer may 
have been in other respects, we are unable to perceive how it 
tended to change the effect of the sale under execution, and 
the purchase by Stamper ; the more especially as it was offer- 
ed in connection with the law of Georgia, where the assign- 
ment was made, which recognized its validity, and authorized 
the collection of the judgment by the assignee. The same 
principle applies to the objections which were made to the 
other answers of this witness upon the same ground. There 
is nothing in any of them, which tends to vary the legal effect 
of the sale to Stamper. Conceding that the agreement be- 
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tween the plaintiffs on the one part, and Stamper and the 
defendant on the other, so far as the same relates to the 
purchase of lands under the cxecution, may have been within 
the statute of frauds ; yet Stamper had the right to purchase, 
and to pay the money resulting from a re-sale of the lands to 
the plaintiffs ; and if he paid it to the defendant, for their 
benefit, they could, as we have seen, recover it from him, and 
the statute of frauds would not prevent it. 

What we have said in relation to the objections made to 
the testimony of the witness Sturgiss, applies equally to those 
which were made upon the same ground to the evidence of 
the other witness. 

In relation to the motion to exclude the portion of the an- 
swer of Sturgiss to the fifth direct interrogatory, to the effect 
that the debt of Dyer had been paid, for the reason that it 
did not show that the payment was made before the com- 
mencement of the action,—there was no error, because the 
evidence of the witness Stamper tended to show that such 
was the case. Here were, then, two testifying as to the pay- 
ment of the same debt,—one locating the payment at a pe 
riod before the commencement of the suit, the other not 
locating it at all. As there was but one payment, the testimo- 
ny referred to of the last witness must be regarded as corrob- 
orative of the evidence of the first as to the payment, and in 
this aspect it was properly admitted. . 

As to the objection taken to that portion of the answer of 
the witness Sturgiss to the fifth cross-interrogatory, which 
stated that the plaintifis, at the time of filing their schedule, 
“ did not include any of the assets turned over to indemnify 
the defendant and Stamper, and witness advised them that 
they had no right so to do,”—it is certain that the defendant 
had not the right to object to the first part of it, as it was in 
direct response to the question propounded by the objector; 
and a part being admissible, under the influence of the prin- 
ciple we have so frequently asserted, it was no error to over- 
rule an objection which went to the whole. 

We have gone through all the points made upon the re 
cord, and we have only to add that the judgment must be 
affirmed. 

Rice, J., having been of counsel, not sitting. 
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DUNHAM vs. ROBERTS. 


[APPLICATION BY WIDOW FOR LETTERS OF ADMINISTRATION ON ESTATE OF HER 
DECEASED HUSBAND.] 


1. Widow's right to administer —A widow is entitled to administer on the estate 
of her deceased husband, if, being competent in law, she makes application 
within forty days after his death is known, unless she relinquishes her right 
in one of the modes specified in the statute (Code, §§ 1662, 1674) : a recital 
in an order cf court, granting leticrs of administration to other persons, 
that it is “made known to the court, by .A. b., special attorney of said 
widow, that she relinquishes her right of administration to the applicants’, 
does not debar her from applying for letters before the expiration of ‘the 
forty days. 

2, Conclusiveness of order granting letters of administration—A grant of letters of 
administration to a third person, on an ev parte application, does not pre- 
clude the widow from asserting her right by petition to the court, asking 
the revocation of the former letters, and the grant of letters to herself. 
The provisions of the Code (§ 1696), specifying the causes for which an ad- 
ministrator may be removed, do not apply to such a case. 


AppEAL from the Court of Probate of Pickens. 


IN THE MATTER of the estate of W. C. Dunham, deceased. 

The record discloses the following facts: Ataregular term 
of the court, held on the 13th March, 1854, “ came Alexander 
B. Clitherall and Andrew J. Roberts, and moved the court to 
appoint them administrators on the estate of said W. C. Dun- 
ham, deceased, and that they give separate bonds in equal 
amount ; and it being made known to the court, by the said 
Alex. B. Clitherall, special attorney of Melissa C. Dunham, 
that the said Melissa, widow of the said deceased, relinquishes 
to said applicants her claims of the said administration, and 
no person else objecting thereto, it is ordered,” &c., that said 
Clitherall and Roberts be appointed administrators of said 
estate, upon their entering into bond with good security. 
Thereupon said administrators filed their bonds, which were 
approved by the court, and entered on the discharge of their 
duties. 

On the 30th March, 1854, Clitherall filed his written re- 
signation of his office as administrator, which was accepted 
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by the court; and on the same day Mrs. Melissa C. Dunham, 
the widow and relict of the deceased, filed her written peti. 
tion in the court, asking the removal of Roberts from the ad. 
ministration, and the grant of letters of administration to 
herself. Her petition states, that said W. C. Dunham died, 
on or about the 2ist day of February, 1854, in the State of 
New York, intestate, and leaving personal property in said 
county of Pickens, which was his domicile ; that the peti- 
tioner is his widow, is a resident of said county, is of lawful 
ave, is fully competent to discharge the duties of administra. 
trix of her said husband’s estate, and has never relinquished 
her right to the administration as required by the statute; 
that letters of administration on said estate were granted by 
said court, on the 13th March, 1854, to said Clitherall and 
Roberts, as appears by the records of said court to which 
reference is prayed, but petitioner is advised that their ap- 
poiatment was null and void, and that she is by law entitled 
to the administration, and is ready to give bond as by law 
required ; and that Clitherail has resigned his said office. 
The prayer of the petition is, that the letters of administra- 
tion granted to Roberts may be revoked and set aside, and 
that letters of administration may be granted to the peti- 
tioner, because, Ist, “ she is the widow of the decedent, fully 
competent, legally qualified, and by law entitled to adminis- 
ter on his estate”; 2dly, “said Roberts was illegally ap- 
pointed, and not entitled by law to said administration”; 
3dly, “said Roberts has not given such bond as is by law 
required” ; 4thly, “said appointment was coram non judice, 
illegal, and void, and there were no proceedings in writing 
in said court, nor any written application on the part of said 
Roberts made or filed”; and, 5thly, “ the death of said W. 
C. Dunham was not here known, nor to the widow, until 
about the 23d of February last, and forty days have not 
elapsed since his death was here known.” 

Roberts, being duly notified of the filing of this petition, 
appeared in court, by his attorney, on the 4th May, 1854, and 
filed his demurrer to the petition, assigning as grounds of 
demurrer, Ist, “that the petition shows that letters of ad- 
ministration have been granted by this court, at a previous 
term thereof, to Alexander B. Clitherall and this defendant, 
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and does not allege any of the causes on account of which 
this court is authorized to revoke the same”; 2dly, “that 
gaid petition does not show that the petitioner is one of the 
parties or persons authorized by law to ask a revocation of 
letters of administration”; and, 3dly, “that said petition 
shows that the whole matter incorporated therein has been 
previously adjudicated in this court, and between the same 
parties, and cannot be reviewed and reversed by this court.” 

The court sustained the demurrer, and dismissed the peti- 
tion ; and its ruling is now assigned for error. 


Warts, JupGE & JACKSON assigned errors for the appellant, 
and submitted the case without brief or argument. 


No counsel appeared for the appellee. 


CHILTON, C. J.—-Conceding the facts stated in the pe- 
tition to be ae as we must upon the trial of its legal suffi- 
ciency on demurrer, we think the court erred in dismissing it. 

The Code gives the right to administer, first, to the widow, 

“if she is willing to accept, and fit to serve.”—§ 1668. She 
did not relinquish by failing to apply within forty days after 
the death of her husband was known (§ 1669) ; nor did she 
relinquish, or renounce, as provided in section 1662, for, in 
such case, the record must show cither that she appeared be- 
fore the judge of probate and declared her renunciation, or 
that she “renounced the appointment in writing, under her 
hand, attested by a judge of probate, judge of the circuit 
ore supreme court, or chancellor.” Her petition, then, 
clearly shows that she was entitled to the administration, to 
the exclusion of the present incumbent. 

It would seem by the objections to the petition specified in 
the demurrer, that the appellee supposed the court had no 
power to set aside its previous grant of letters to him, unless 
upon an allegation of some of the grounds specified in chap. 
4, title 4, part 2 of the Code, pages 342-5. But this 
application is predicated upon the fact, that the previous pro- 
eceding being cx peréc, and the petitioner not being before the 
court, her rights are not to be concluded by the adjudication ; 
and she has the right, therefore, to propound her interest or 





704 ALABAMA. 


Wiley v. W ‘ley. 





il e, and to pray the court to open the previous appointment, 

adjudicate upon her claims to the office, and to appoint 
ae if she has not lost her right by reason of some of the 
causes mentioned in the Code. If the court refuse to grant 
her rights, she has her remedy by appeal from its judgment, 
See, as to the power of the Probate Court to set aside the 
previous order made without notice, Roy v. Segrist, 19 Ala, 
813, and cases there cited; Bradley v. Andress, at present 
term. 

The judge should have heard the application, and, if sns- 
tained, should have set aside the previous order, and granted 
letters of administration to the petitioner. 

Judgment reversed, and cause remanded. 





WILEY vs. WILEY. 
[BILL FOR DIVORCE ON GROUND OF VOLUNTARY ABANDONMENT. ] 


1. Bill may be filed in county of defendant's residence—Held, on the authority of 
Reese v. Reese, 23 Ala. 785, that the bill in this case was improperly dis- 
missed by the chancellor, on the ground that it could not be filed in the 


county of the defendant’s residence 


2, Remandment of cause on reversal of decrcee—Where a bill for divorce is dis- 
missed by the chancellor for want of jurisdiction, and his deerce is reversed 
on error, the cause will be remanded io the primary court, although the 
evidence shows that the complainant is entitled to a decree, when it may 
become necessary to make gome provision for the wife, or some order in 
relation to her separate ecstatic, which the appellate court cannot make. 


Appa from the Chancery Court of Perry. 
Heard before the Hon. James. B. CLark. 


my 


Tus bill was filed by Thomas H. Wiley, the appellant, 
who alleged in his bill that he was a resident citizen of Dallas 
county ; asking a divorce from his wife Ruthy, on the ground 
of her voluntary abandonment of his bed and board, and re- 
siding separate and apart from him in Perry county. On 
final nialiaw, the chancellor dismissed the bill for want of 
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jurisdiction, holding that it ought to have been filed in the 
county in which the complainant resided; and his decree is 
now assigned for error. 


JosePH R. Joun, for the appellant. 


GOLDTHWAITE, J.—The case of Reese v. Reese, 23 
Ala. 785, is conclusive to show that the chancellor erred in 
dismissing the bill, on the ground that it was filed in the 
county of the residence of the defendant below ; and as the 
allegations are sufficient, in themselves, to entitle the com- 
plainant to the relicf prayed, and are fully proved, a divorce 
should have been decreed. As, however, it may become the 
duty of the chancellor to make provision for the wife under 
the statute (Clay’s Dig. 170, § 8), or to make some order in 
relation to the separate estate of the wife, which this court is 
unable to make, we will reverse the decree, and remand the 


cause, that in addition to the divorce such other decree may | 


be rendered as may be proper under the circumstances. 
The decree must be reversed, and the cause remanded ; 
but the appellant must pay the costs of the appeal. 
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ACTION. 

1. Single cause of action cannot be split up into several.—A single 
cause of action cannot be split up into several; and the rule applies as 
well when the entire cause of action cannot, as when it can be recov- 


ered in the first action —Firemen’s Ins. Co vy. Cochran & Co......... 228 


2. Injury to dog actionable.—A dog is a species of property, for an inju- 
ry towhich an action at law may be maintained; and it is not necessary 


to show that he had pecuniary value.—Parker v. Mise............ ... 480 


3. Distinction betwen detinue and trespass or trover in splitting single 
cause of action.—Trespass, trover, or detinue, at the election of the 
party injured, may sometimes be maintained for the same wrongful act 
to several specific chattels. If he elects to proceed in trespass or tro- 
ver, he is bound to regard the act as indivisible, and cannot afterwards 
split it up into several causes of action ; but if he elects to bring deti- 
nue, he may maintain a separate action for the detention of each chat- 
tel.—Wittick v. Traun...... mate tstotsisiaretshe pualtisfsteecteive Bievateateterereeeeleyers 

4. Civil action merged in felony.—An action to recover damages for 
killing a slave cannot be maintained until there has been a prosecution 
for the felony; and the complaint, therefore, must aver such prosecu- 
tion—Morton v. Bradley............. urea iaiatereiele lesaioiesaveleters otexeiointe 


ADVERSE POSSESSION. 

1. Wo adverse possession against United States—Adverse possession 
cannot be set up to defeat or avoid a patent from the United States gov- 
ernment, since there can be no adverse possession against the govern- 
ment itself—Iverson & Robinson v. Dubose............ MER OC RE ALE 

2. Purchaser of land in possession of third person uffected with notice. 
Where one purchases land in the possession of a third person, without 
inquiring into his rights or the character of his possession, he is affected 
with all the equitable rights binding on his vendor.—Garrett v. Lyle. 


AGENCY. 

1. Agent may sue in his own name, on note given for money of prin- 
cipal lent by him without authority,and payable to himself as agent. 
If an agent lends the money of his principal without authority, and 

», takes a promissory note for it payable to himself as agent, he may main- 
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AGENCY—continvep. 
tain an action on the note in his own name, unless it is shown that he 
has been in some way discharged from the liability thus incerred.— 
Bryan et a]. v. Wilson...... Bane mek ecm cmarpuiciia suse a eumion aaa 208 
2. Notice to agent is notice to principal.—tf notice, actual or implied, 
is brought home to an agent or attorney, it is immaterial whether the 
principal had personal knowledge of the fact; since the principal is 
_ presumed, both at law and in equity, to know whatever his agent knows, 
Py Ne og COR ee C1 1 a a a aE 336 
3. Agent’s authority to accept must be averred.—In declaring against 
the principal, on a bill accepted by his agent, the agent’s authority to 
accept must be averred ; it is not sufficient to allege, that he was the 
agent, and as such agent accepted for the principal—May v. Kelly & 
OEE Not OAs Anarene aut och ers oisa. sess dpsed daweesda see 497 
4, Captain of steamboat cannot bind owner by individual acceptance. 
The acceptance of a bill of exchange by the captain and master of a 
steamboat, in his own name as captain, docs not bind the owner as ac- 
UE By SSS 855 aS 8 5 Io ee a Ae OC A epee 497 
5. Extent of agent’s authority, and liability of principal for his unau- 
thorized act.—The delivery of an account to an agent, for the purpose 
of collecting it, confers no authority to settle it in any other mode; and 
if the agent exceeds his authority, although the principal may ratify 
the act, yet, to avoid it, he is not obliged to give notice that he repudi- 


bos tt — Powell SAM? V. TIONEY 6 65 siciacseccc se saeececccseeeess 612 
6. Every one who deals with an agent is bound, at his peril, to ascertain 

Ue. OE 2 | aa i are 612 
AMENDMENTS. 


1. Amendment of decluration not revisable on error.—The amendment 
of the declaration after issue joined, but before the cause is submitted 
to the jury, is discretionary with the primary court, and consequently 
not revisable on error.—Goldsmith, Forcheimer & Co. v. Picard...... 142 
Provisions of Code allowing amendments as to parties do not apply 
to actions pending when it took effect.—The provisions of the Code 
allowing amendments as to parties (§ 2403) cannot be applied to suits 
which were pending when it took effect—to-wit, on the 17th January, 
1853; and under the old law, where one of several co-plaintiffs was 
dead at the commencement of the suit, there was no authority for drop- 
ping his name at any subsequent stage of the proceedings.—Crump et 
| ee eres eer rey re ee ee ee er ee 
3. Sole plaintiff’s name cannot be stricken out and that of another sub- 
stituted.—Under the statute authorizing amendments of the complaint 
(Code, § 2403) “by striking out or adding new parties plaintiff, or by 
striking out or adding new parties defendant,” the court cannot allow 
the name of a sole plaintiff to be stricken out and that of another per- 
son to be substituted.—Leaird v. Moore............... ccc eee eens 326 
4, But error in amendment may be waived.—lIf, however, the defendant 
pleads to the amended or substituted complaint, without objecting to 
the leave to amend, or to the amendment itself, he thereby waives his 
right to review on error the action of the court in allowing it——Bryan ai 


vy. Wilson ....... PLEA eauh Reo eaika Ss eoeeu eee eae ree 2 
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AMENDMENTS—continvep. 
5, Fi. fa. on void delivery bond amendabie.—A fi. fa., issued on a void 
delivery bond against the defendants in the judgment and their surety 
on the bond, if it correctly describes the judgment, by its date, amount, 
and names of parties, is neither void nor voidable as to the defendants 
in the judgment, but may be amended by striking out the name of their 
surety on the bond,—Deloach v. The State Bank.................... 437 
6. Amendment of complaint.—When the wife improperly sues in her own 
name for the recovery of her separate property, the complaint cannot 
be amended by striking out her name and inserting that of her husband. 
Ph is oka hw encase sean nanan os Caen rene vaan 2 
7. Amendment of complaint.—When suit is brought in the name of a 
firm, on an open account for goods sold and delivered, if the evidence 
shows that a party not joined was a partner in the firm at the time the 
account was contracted, the complaint may be amended (Code, § 2403) 
by adding his name.—Godbold v. Blair & Co. ........... ec. eee -.. 592 


APPEALS. 

1. Acknowledgment of security for costs held sufficient.—Security for 
the costs of the appeal, though given by only one of the appellants, is 
as good as if given by all, since it covers all the costs of the appeal ; 
therefore an acknowledgment of security “ for the costs of an appeal by 
all the plaintiffs except R.”, is sufficient—Crump et al. v. Wallace..... 

2, Code (§ 2132) does not apply to appeals.—Section 2132 of the Code, 
which provides that infants must sue by their next friend, and be de- 
fended by a guardian to be appointed by the court, has reference only 
to suits in the common-law courts of original jurisdiction, and does not 
apply to appeals, which must, therefore, be governed by the rules of 
Ce common taw.~-Cook V. AGA... 6.5 oc cccescieccscecseccasets 294 

3. Appeal by infant must be sued out by guardian or next friend.— 
When the appellant is an infant, the appeal must be sued out.by his 
guardian, or next friend, who may either give bond to supersede the 
judgment, or security for the costs of the appeal; and where (as in this 
case) the appeal is sued out by the infant in his own name, and errors 
are assigned by attorney, on the fact of such infancy being brought to 
the knowledge of the court by aflidavits, the appeal will be dismissed 
(RVR NLL casstor/n-ossicrarctolsjsiayicioic sia\o a2s)s, stalesavarelslcloturatie atone ove ietsis/aretomiarciae 

4. Sufficiency and approval of appeal bond.—When an appeal is taken 

from a decree of the probate court, under section 1888 of the Code, a 

simple acknowledgment in writing is sufficient security for the costs ; 

and if an appeal bond is taken, which describes the decree with sufficient 
certainty, and which is shown by the judge’s certificate to have been 
approved by him at the time the appeal was taken, this is a substantial 
compliance with the law.—Williams v. McConico................... 

Costs allowable if certificate prima facie shows jurisdiction.—W here 

the certificate of the clerk, appended to the transcript, prima facie 

gives the appellate court jurisdiction of the case, costs are allowable, 
although the case is finally stricken from the docket for want of juris- 
diction.—Carey v. McDougald’s Adm’r ...........0...ccccccccccecs 


572 


6. Security for costs held insufficient—Au obligation, on the part of 
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APPEALS—contTINvep. 
the appellant’s surety, to pay the costs of the appeal “if the judgment 
is affirmed”, is not a compliance with the statute.--Code, § 3041,— 
Hinson v. Preslor..... Lbeap esas nese ows eee eee minke iais sioueieis sates .. 643 





ARBITRATION AND AWARD. 

1. Jurisdiction of equity to enforce specifie performance of awards.—Although 
equity will not compel the specific performance of an award, whea the 
damages resulting from the failure to perform are capable of being ex- 
actly measured, and complete redress afforded at law; yet it is not 
enough to bar the interference of equity, that the party may success- 
fully maintain an action at law upon the award—he must be able to 
obtain by a verdict all that it was the object of the award to give him, 
Kirksey v. Fike........ ars Te Cran PRR ort . 383 

2. Bill sustained to enforce specific performance of award.—Biill filed by partner 
against his co-partner in a tannery; alleging arbitration and award of 
partnership transactions, and insolvency of defendant ; and asking an 
injunction, attachment, account, discovery and general relief. By terms 
of award, as alleged, partnership accounts, leather and skins on hand, 
and use of vats, were to be equally divided between the parties: LZeld, 
that the bill might be sustained, independent of the defendant's insol- 
vency, for the purpose of enforcing the specific performance of the award, 
since a court of law could not afford full redress............0000020. 389 


ASSUMPSIT. 
See TROVER AND CONVERSION, 3. 


ATTACHMENTS. 

1. Damages for suing out attachment——One of the natural consequences of 
suing out an attachment against a merchant, on the ground of fraud, 
would be to injuriously affect his credit and business; such injuries, 
therefore, may be averred in the declaration —Goldsmith, Forcheimer » 
ee Me NN eeddweweseocecans Sere ciee sen Femi ies siete 142 

2. Clerk of City Court has no power to issue original attachments—Although the 
City Court of Mobile is by statute vested with all the powers of the 
several Circuit Courts, except as to actions to try titles to land, yet 
there is no statute conferring authority on its clerk to issue original 
attachments, which, being a summary remedy in derogation of the com- 
moi law, must be specially conferred by siatute, or it does not exist ; 
and therefore, where there is a judgment by default, in a suit com- 
menced in that court by such original attachment issued by its clerk, 
the whole proceeding will be quashed on error.—Stevenson vy. O’Hara, 362 

3. Garnishee must answer as to present indebledness—Under the Code (§ 2517) 

a garnishee is required to answer as to his indebtedness, not only at the 
time of the service of the summons, but also at the time of making his 
answer, and whether he will not be indebted in future by a contract 
then existing ; and judgment must be rendered (§ 2541) for the admit- 
ted indebtedness.—Central Plank-Road Co. v. Sammons & Dotes...... 380 

4. Toll-gate keeper may be garnisheed?—Process of garnishment lies against 
the keeper of a toll-gate belonging to an incorporated plank-road com- 
pany, to subject the money in his hands as the property of the company. 380 
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ATTACHMENTS—ContTInvED. 

5. Act of 1846 giving attachments in chancery —A bill cannot be sustained 
under the act of February 5, 1846, “providing for attachments in 
chancery”, when there is no allegation of indebtedness to any specific 
amount, and no affidavit that any particular sum is due—kKirksey v. 


6. Drawee, before acceptance, liable to garnishment.—A bill of exchange, until 
accepted, does not operate as an assignment of the funds in the hands 
of the drawee, which may therefore be attached by process of garnish- 
ment. (Expressly overruling Connoley v. Cheesborough, 21 Ala. 166 ; 
though the decision, under the facts, might have rested on its author- 
ity.)—Sands & Co. v. Matthews, Finley & Co............ cee eee econ 399 
7. Garnishees discharged on answer.—Garnishees answered, that the defend- 
ant in attachment, being indebted to their firm in the sum of $2,000, 
agreed to serve them as bookkeeper for the year, at a salary of $1,500, 
payable monthly ; that he was to receive in money only enough to pay 
the necessary expenses of his family, and the balance of his salary was 
to be applied to the liquidation of his said debt ; and that they had paid 
him about $500, which was a reasonable sum, for his family expenses : 
Held, that no judgment could be rendered against the garnishees on 
this answer, either under the Code (§ 2517) or under the act of 1854 
(Acts 1853-4, p. 26, § 4.).—Hall v. Magee & Reid............... 000 414 
8. Georgia staiute of garnishment construed—The effect of the last proviso to 
the second section of the Georgia statute of the 23d December, 1822, 
(Prince’s Digest, p. 37,) is to require the issue of an execution, and a 
return of “no property found,” before process of garnishment can issue 
to enforce satisfaction of the judgment.—Gunn v. Howell............ 663 
9. Of what record in garnishment case consists—Where process of garnishment is 
sued out under this statute, to enforce satisfaction of a judgment, the 
record of the garnishment case consists only of the affidavit and sum- 
mons, the return of the officer, the answer of the garnishee, and the 
judgment thereon rendered against him; but neither the judgment 
against the original debtor, nor the execution thereon issued, consti- 
tutes any portion of the record of the garnishment suit, unless incor- 
porated into the judgment against the garnishee, or made part of the 
PECONA Wy: DIL OL CRCEPEONG 5:6. 5 ooo. 5055's, v 56s 0:0.0'v vin el ervinlg's slow bias Sletle 663 
10. Non-joinder of partner, when defendant in attachment, not pleadaltte in abate- 
ment.—If an attachment against one partner is levied on the goods of 
the partnership, and the other partner brings an action for damages 
against the attaching creditor, the non-joinder of the defendant in at- 
tachment is not good matter for a plea in abatement.—Roberts v. Heim. 678 


ATTORNMENT. 

1. Attornment of tenant does not destroy landlord’s possession —Attornment to a 
stranger, by the tenant in possession, does not, of itself, destroy or af- 
fect the possession of his landlord.—Doe ex dem. Kennedy’s Heirs v. 
iia tases Kxetebinlass besanks dans sedans esdanesiae eae 364 


BAIL. 

1. Re-arrest of defendant for same offence no discharge of bail.—After the defend- 
ant has been arrested on a criminal charge, and has given bail for his 
appearance at court, the magistrate has no authority, on the supposi- 
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BAIL—CconrINveD. 
tion that his bail are insufficient, to cause him to be re-arrested for the 
same offence ; such irregular re-arrest, therefore, is no discharge of hig 
bail.—Ingram et al. v. The State..............cccescccccccsccceccs 17 
2. Nor subsequent arrest on another charge, nor delivery by another State on requi~ 
sition of governor.—The subsequent arrest of the defendant on another 
charge, or his delivery (after escaping from his bail) by the authorities 
of another State on the requisition of the governor, when the demand 
does not seem to be predicated on the same charge, does not discharge 
his bail ; their remedy in such case, i seems, is hy application for habeas 





8 ES ere ree Soe ee Eee es Cee ee eT Eee Te eT er eee 7 
3. Duress of imprisonment of principal discharges bail —To scire facias on forfeit- 

ed recognizance, it is a good plea by the sureties, that their principal, 

at the time of its execution, “was illegally and by force imprisoned 

and restrained of his liberty, and that under such illegal and forcible 

imprisonment and restraint of his liberty, and to procure a release and 

discharge from such forcible and illegal imprisonment and restraint of 

his liberty, defendants made and subscribed said writing.”—The State 


V. Brantley. ......sccccccccccssscccscccconccccess sueeens soseeee 44 


BANKS. 

1. Construction of acts for liquidation of Planters and Merchants’ Bank of Mobile. 
A judgment obtained in the name of the Planters and Merchants’ Bank. 
of Mobile before the surrender of its charter, and afterwards sold by its 
trustees under the act of 1850, is not rendered dormant by the operation 
of the several acts for the liquidation of the Bank, nor is the purchaser 
required to revive it by scire fucias—DeV endell v. Doe ex dem. Hamilton. 156 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. Negotiable note of debtor, taken at or after creation of the debt, not per se payment. 
The taking of a debtor’s negotiable note, at or after the creation of the 
debt, is not a payment or extinguishment of the debi itself, unless there 

" is an agreement so to receive it: in the absence of any such agrecment, 
if the note is not paid at maturity, the creditor may sue on the original 
cause of action; and if he produces the noie'at the trial, and offers to 
give it up to the defendant, and the evidence shows that it was taken 
“for the pufpose of closing the account on the books”, it is not error 
to instruct the jury that “ the taking of the note does not raise the pre= 
sumption of payment.”’—Mooring et al. v. Mobile Marine Dock and 
MEAN IROD) shots aa Sain ee ksi se Oot eS ee aeawisee’ bt wadsecawies 254 

2. Discharge of note by subsequent parol agreement.—A parol agreement be- 
tween vendor and vendee, made on discovering that the vendor had no 
title to a portion of the land conveyed, to the effect that the vendee 
should be discharged from the payment of the balance due on the note, 
unless the vendor made him a good title to that portion of the land 
within a reasonable time, is valid, and constitutes a good defence to an 
action on the note to recover the balance.—Hussey v. Roquemore.... 281 

3. Acceptance of bill of exchaage must be in writing—Under the provisions of 
the Code (§§ 1532, 1535), no right can accrue to any one from a verbal 
promise to pay or accept a bill of exchange, unless the party to whom 
such promise is made negotiates the bill on the faith of it—Sands & Co 
v. Matthews, Finley &Co..............eeeeee a ehitk aveasscees 
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BILLS OF EXCHANGE AND PROMIS SSOI LY NOTES—continvep. 

4, Retention of bill by permission no acceptance—If the drawee, by permission 
of the payee’s agent, retain the bill for examination from Saturday un- 
til the following Monday, no legal obligation is thereby created against 
him as acceptor during that time (Code, § 1536).................... 399 
5, Drawee, before acceptance, liable to garnishmenti—A bill of exchange, until 
accepted, does not operate as an assignment of the funds in the hands 
of the drawee, which may therefore be attached by process of garnish- 
ment. (Expressly overruling Connoley v. Cheesborough, 21 Ala. 166 ; 
though the decision, under the facts, might have been rested on its au- 








UI sa sss cakes evens 00s coset veceses WEN Aewewee eewaeinns ae 
6. Drawee only can accept, except for honor—Where a dill of exchange i is di- 

rected to a particular person, nobody but the person to whom it is di- 

rected can accept it, except for honor ; and therefore, in declaring 

against one as acceptor, a count is demurrable, which alleges that the 

pill was payable at a particular counting-house, but does not aver that 

it was directed in blank, or that it was drawn upon the defendant, or 

that he accepted it for honor, or that. he resided or did business at said 

counting-house.—May v. Kelly & Frazier...... eC ee 
7. Agent’s authority to accept must be averred.—tn declaring against the prir- 

cipal, on a bill accepted by his agent, the agent’s authority to accept 

must be averred ; it is not sufficient to allege, that he was the agent, 

and as such agent accepted for the principal....... SAR RAR earns ... 497 
8. Captain of steamboat cannot bind owner by individual acceptance —The accept- 

ance of a bill of exchange by the captain and master of a steamboat in 

his own name as captain, does not bind the owner as acceptor....... . 497 
9. Bill not admissible under common counts, unless proved:—A Dill of exchange 

is not admissible evidence under the common counts, unless its execu- 

tion is proved.—May & Bell v. Miller & Co...........000.0...., ead 
10. Drawer’s name mast be inserted or subscribed—To hold one liable as the 

drawer of a bill, his name must be either inserted in it or subscribed 

SEM eae kee skeen Rian ee ee eee i wdewe tie eeeended ree eee Sisay 
11. Negotiable note does not extinguish rent-—The negotiable note of the ‘i ssee, 

for the amount of the rent, is not an extinguishment of the rent reserved 

by the lease.—Dorrance v. Jones.......... Seaes Se alee en iateecenk ae 


cr 
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BONDS AND COVENANTS. 
1. Covenant cannot be varied by parcl.—The legal effect of a covenant cannot 
be varied by a parol contemporaneous agreement ; as where a vendee, 
with covenants of warranty, agrees by parol to pay an outstanding in- 
cumbrance.—Holley v. Younge............ dils(oini eivavateceseteralere winereravalste nee 
2. Fraud, when good defence at law against deed —The only fraud w hich can be 
set up at law to avoid the operation of a sealed instrument, is that which 
goes to its execution: fraudulent misrepresentations, on the part of the 
vendee, to the effect that he would not use the deed against his coven- 
antor, are no defence at law.......... RO ee ene eee 204 
3. Bond of indemnity to procure ee of void execution, 2, itself void.—A bond of in- 
demnity given to induce a sheriff to levy a void execution, is itself void, 
and cannot be enforced by suit.—Collier’s Adm’r v. Windham....... . 291 
4, Negotiable note docs not extinguish rent—The negotiable note of the lessee, 
for the amount of the rent, is not an extinguishment of the rent resery+ 
ed by the lease.—Dorrance V. JOMES..............cecesceecvececses 630 
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BONDS AND COVENANTS—conrinvep. 

5. Covenant by continuing partner to pay outstanding partnership debis—On the 
dissolution of a partnership, if the remaining partner, who takes all the 
goods and partnership efiects, covenants to become solely responsible 
for the outstanding partnership debts, the covenant is not one of in- 
demnity merely, but binds him to discharge the retiring partner with- 
ia a reasonable time from all liability for the debts; and if he dies 
without complying with his engagement, and his estate is declared in- 
solyent, the retiring partner has a claim against the estate to the 
amount of the outstanding debts.—Peacey’s Creditors v. Peacey’s Adm’r. 





CHANCERY. 

1. Riparian proprietor may enjoin in equity without first establishing his right at 
law.—Equity will entertain a bill for injunction by a riparian proprie- 
tor, whose title is clear, to restrain a diversion of the water from his 
mill, without requiring him first to establish his right at law, or to al- 
lege that he has been in possession of the land for three years: sucha 
bill may well be supported on the ground that complainant cannot ob- 
tain full reparation in an action at law fer damages, and, further, be- 
cause the injury may involve the necessity of a multiplicity of suits. 
Burden y. Stein..........<. Pahae wine sb seu nneite {Qo ep oonae nD Ase 

2. Laches does not affect plaintiff’s right to enjoin —In cases where the plain- 
tiff’s right is not ene until established at law, equity will refuse to 
enjoin, if it is shown that he has been guilty of any improper delay in 
applying to tae court; but this principle has no application, where his 
right is clear, and of such a character as entitles him to ask the inter- 
ference of the court without resorting to law in the first instance..... 

3. Jurisdiction of equity when remedy at law is adequate, specific, and perfect—A bill 
in chancery, filed by an administrator, or other trustee, to enforce the 
collection of a purely legal demand, for which his remedy at law is ad- 
equate, specific, and perfect—seeking no discovery, account, recovery 
of specific choses in action, or particular trust fund—is without equity : 
the mere fact that the proceeds of the demand, when collected, will be 
trust property, does not give equity jurisdiction.—Kimball y. Moody. 

4, When wife may come into equity fo protect her separate estate—Although the 
husband, as irustee of his wife, having reduced her separate property 
into possession, may interpose a claim at law, when it is levied on, and 
try the right of property ; yet the wife cannot compel him to do so, and 
may therefore at once apply to a court of equity for the protection of 
her rights.—Gerald and Wife v. McKenzic...............-.e000. ; 

5. Specific execution of contract—Iin the exercise of a sound discretion, equity 
will refuse to enforce the specific execution of a contract in favor of one 
party, when it is uncertain whether he can fulfil the stipulations of the 
contract on his own part; as where (in this case) complainant’s insol- 
vency rendered it doubtful whether he would be able to pay his share of 
the esnetae money yet due, or to repay the advances made by defend- 
rite StS We PACRIWEM A CUNT 2 5h 05cc os ciais Boies gas oe 0 SS cise cies peas 


*~—If a party seeks the specific execution of a 





6. Matters dehors the contrac 
contract in equity, he cannot have relief for matters which are not em- 
Serene ERO es ES onic a Scions 400s salen ene se eeumtes 

7. Compensation incidental to relief in absence of special equity.—If the plaintiff 


does not make out a case which entitles him to a decree for specific per- 
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CHANCERY—coNTINvED. 
formance, compensation for damages resulting from a breach of the 
contract, or for services performed under it for which he may recover 
at law, will not be decreed him, unless some special equity intervenes. 
8, Equity will not establish void nuncupative will on ground of ignorance or mistake 
of law.—A nuncupative will beque athing personal property of more than 
five hundred dollars in value, which is void under the Code (§ 1615), 
cannot be established in equity, on the ground of the decedent’s igno- 
rance or mistake as to the change in the law in this Keppenn by the 
Code.—Erwin et al. v. Hamner............ Pee eee : 
9, Distinction between opening an accountand surcharging and falsifying it—When 
an account is opened on the ground of fraud, the whole of it may be 
unraveled; but where permission is merely given to surcharge and 
falsify, the account stands as prima facie correct, and the onus of proving 
mistakes is on the party alleging them; and therefore, where a bill is 
filed to impeach a decree on the ground of fraud, if the answer denies 
all fraud, but admits an error or mistake, the complainant cannot have 
a decree unless he amends his bill—Cowan and Wite v. Jones...... nei 
10. Amount too small to uphold jurisdiction of equity—The defendant in this 
case admitted in his answer that a balance of $8 42 was due from him 
to complainants, but the bill was not sustained as to any of the other 
matters in controversy: Held, that this sum, of itself, was too small to 
justify a resort to equity, or to uphold its jurisdiction.......... sesaeie 
11. When equity will control mortgagee whose mortgage becomes oppressive—The 
principle that equity will control the action of a mortgagee, whose 
mortgage becomes oppressive to a third party, applies only to mortga- 
ges fairly made, and not to such as operate in the nature of assign- 
ments by insolvent debtors of all their property.—Wiley, Banks & Co. 
v. Knight. 


oo ee oe ee et ee fe ee ee a ee en i eee a eeeeee 


12. Jurisdiction of equity to enforce specific performance of awards—— Although 
equity will not compel the specific performance of an award, when the 
damages resulting from the failure to perform are capable of being ex- 
actly measured, and complete redress afforded at law; yet it is not 
enough to bar the interference of equity, that the party may success- 
fully maintain an action at law upon the award—he must be able to 
obtain by a verdict all that it was the object of the award to give him. 
Kirksey v. Fike....... OKREY RTE RG enpan eee een a eee WERE 

13. Bill sustained to enforce specific performance of award. —Bill filed by part- 
ner against his co-partner in a tannery ; alleging arbitration and award 
of partnership transactions, and insolvency of defendant ; and asking 
an injunction, attachment, account, discovery and pri relief. By 
terms of award, as alleged, partnership accounts, leather and skins on 
hand, and use of vats, were to be equally divided between the par- 
ties: Held, that the bill might be sustained, independent of the defend- 
ant’ s insolv ency, for the sci nd of me the specific — 





ls ey eee 


14. Act of / 1846, 4 giving attachments in ecaoroeiag bill cannot be sustained 
under the act of February 5, 1846, “providing for attachments in 
chancery”, when there is no allegation of indebtedness to any specific 
amount, and no affidavit that any particular sum is due. 

15. Jurisdiction of chancellor, pending appeal from final decree granting divorce a 
vineulo, to allow temporary alimony.—On bill filed by the wife, asking a di- 
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CHANCERY—continvep. 
vorce a vinculo, an interlocutory order was made for. the allowance of 
temporary alimony, and on final hearing a decree was rendered in her 
favor : a reference to the master was also made, to ascertain and report 
the value of the defendant’s estate, and it was further ordered that the 
cause “ be retained in court for further orders” ; and from this dee "ee, 
before the report came in, the defendant took an appeal: Held, that the 
chancellor, notwithstanding the suing out and pendency of the appeal, 
had jurisdiction to grant an order, on the petition of the wife showing 
a necessity for it, to secure the prompt payment of the quarterly allow- 
ances made by the previous interlocutery decree, and to require the 
defendant to pay the complainant’s solicitors such further sum as might 
be a reasonable compensation for their services in defending the ap- 





peal.—Ex parte King....... Fee UM A io sans esc salsa wa woees tererees 

16. For what causes equity will dissolve partner hie —A court of eunity shy 
decree the dissolution of a partnership during the term for which it was 
entered into, and declare it void a initio, where there is fraud, imposi- 
tion, misrepresentation, or oppression in the original agreement ; and 
may also decree a dissolution for causes arising subsequently to its 
formation, founded upon the misconduct, fraud, or violation of duty by 
one partacr, or on account of his inability or incapacity to perform his 
obligations, and to contribute his skill, labor, and diligence in the pro- 
motiou and accomplishment of the objects of the partnership, or for the 
existence of an impracticability in the undertaking for which the part- 
nership was formed.—Iogg & Vanderslice v. Johnston............ ..- 432 

17. When demand for unliquidated damages against insoivent estate of assignor may 
be set off in equity against assignee.—A demand for unliquidated damages, 
arising from a breach of covenant of title, may be set off in equity 
against a note founded on an independent consideration, when the 
vendor is dead and his estate insolvent ; but to make it available as an 
equitable set-oif against an assignee of the note, it must be shown to 
have accrued before notice of the assignment—Wray’s Adm’rs v. Fur- 


18. Abatement of obstruction refused, because complainant had resorted to unfair 
means to compel travel through private way to his ferry—H., being the owner 
of a ferry across the Chattahoochie river, and having opened a private 
way leading from his ferry into the public road on this side of the river, 
filed a bill against A. to abate an obstruction erected across said road. 
A. answered, averring that H. had previously obstructed the public 
road on the Georgia side of the river, soas to divert public travel from 
defendant’s ferry to his own, and that the obstruction complained of 
had straightened the public road, placed it on better ground, and been 
accepted by the overseer of the road: Zed, that the injunction was 
properly dissolved on the allegations of the answer.—Hill v. Averett. 484 
19. When equality is equiti—When parties stand in equali jure, with refer- 
ence to liabilities arising ex contractu, equality of burthen becomes equity. 
SRN AON Ws OS OUNEON, 5 4..221¢0s/losaesmes se wesecas es ‘ 
20. How this equity may be cestroyed—But, alt! hough parties are cqually 
bound to bear the burthen of any loss which may 
joint sebisek: this equality may be dostmaye d by the act of one party 
ia superinducing the loss, or by their subsequent contract...... santos 
21. Jurisdiction of equity where remedy at law is plain, adequate, and complete. 
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CHANCERY—continvEp. 
A party cannot come into equity to enjoin an action at law for contri- 
bution, when his bill shows that he has a plain, adequate, and complete 
remedy at law, and he does not ask a discovery........ Seren see acereie 
92. When distinct cross demands may be set off in eprity—The mere silat of 
mutual and independent demands does not authorize the interposition 
of equity to set them off against cach other; but, to warrant the inter- 
ference of equity, there must be circumstances from which it can be in- 
ferred that one debt was contracted on the faith of the other, or that 
there was an agreement between the parties that the one should be dis- 
counted from the other, or there must be some other intervening equity 
which renders the interposition of that court necessary for the protect- 
ion of the demand sought to be set of.—Simmons y. Williams... .. 
23. Demand due to administrator cannot be set off in equity against his individual 
debt—An administrator de bonis non having recovered a decree, on final 
settlement, against the administrator in chief, the money was collected 
under execution against the surety on the latter’s official bond; and the 
dectee having been afterwards reversed on error, the surety sued at 
law to recover the money: fed, that the defendant could not enjoin 
the judgment at law, by alleging that he had paid over the money to 
the distributees of the estate, some of whom were insolvent and non- 
resident 3 that he had subsequently recovered another decree against 
the p ‘incipal administrator, on which execution had been issued and re- 
turned ‘no property’; and that the surety had been indemnified by his 
principal. ........ 2.0. see e eee eee eens Sele eas stead la ranbie cb hetbveees 
24, Fraudulent contract cannot be -established in equity— Equity will not inter- 
fere to declare a contract, which is on its face an absolute sale, to be a 
trust or mortgage, when the evidence shows that the transaction was 
intended to defraud the vendor's creditors. Jn pari delieto, potior est con- 
ditio possidentis.—Brantley v. NVESU SS sniewekeeeos ee eer S2aj Seal 
25. Sufficiency of parol evidence to convert written contract of sale into trus ae mort- 
gage.—Where a party secks relief in equity in the face of a written in- 
strument, asking that an absolute sale may be held a trust or mortgage, 
he must establish his case by clear and convincing proof. It is not suf 
ficient to raise a doubt, or suspicion, whether the writing expresses the 
true contract of the parties; nor is proof by several witnesses of de- 
fendant’s subsequent declarations, which are not charged in the dill, 
sufficient to outweigh the positive denial of his answer under oath, the 
writing itself, and the testimony of the subscribing witness........., 
26. Jurisdiction, where remedy at law is plain, adequate, and complete. 
If the owner of slaves allows them to go into the possession of an in- 
tended purchaser, under an exccutory contract of sale, which does not 
pass the legal title, he may recover them by action of detinue; but 
whether he proceeds for the slaves themselves, or for their agreed price, 
his remedy is at law, and he cannot come into equity.—Love v. Crook. 


CLERKS. 

1. Clerk of City Court has no power to issue original attachments.— 
Although the City Court of Mobile is by statute vested with all the pow- 
ers of the several Circuit Courts, except as to actions to try titles to 
land, yet there is no statute conferring authority on its clerk to is- 
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CLERKS—contmvep. 
sue original attachments, which, being a summary remedy in deroga- 
tion of the common law, must be specially conferred by statute, or it 
does not exist; and therefore, where there is a judgment by default, 
in a suit commenced in that court by such original attachment issued 
by its clerk, the whole proceeding will be quashed on error.—Steven- 
son v. O’Hara........ Prjcaba na oon eee eee Maas Bee Oe evens 


CODE, CONSTRUCTION OF. 
1. Section 3254, concerning Jotteries, construed in Salomon y. The State, 
2. Sections 397, 398, 399, 1057, 1058, and 1060, concerning retailing, 


construed in Long v. The State ......... tanec eee ree eit Son ee 
Maxwell v. The State....... Sisemsie cele BA eT Ae Soa ane 

3. Section 3243, concerning gaming, construed in Brown v. The State. . 
Dale and Underwood v. The State. ............cccccccccccoes or 

4, Section 3283, concerning selling ebiirneine liquors to slaves, con- 
strued in Powell v. The State........ sure selec, SO ee re 
5. Section 2313, allowing plaintiff to establish the correctness of his de- 
mand by his own oath, construed in Jordan v. Owen........ premiere 


6. Section 2131, authorizing the wife to sue alone when the suit relates to 
her separate estate, held applicable only to separate estates created by 
statute—Gerald and Wife v. McKenzie........ bum eiciieleneee Poreictats ste 

Ry TLE Cis eee Sas oo ae ea re 

7. Section 2240, as to meaning on ‘demands not sounding in damages 


8. Provisions of ¢ Code affecting thas do not apply to causes pend- 
ing when it took effect—The effect of the exception contained in sec- 
tion 12 is, to exempt causes pending when the Code went into opera- 
tion—to-wit, January 17, 1853—from the operation of its provisions 
affecting testimony; therefore, in such a case, the transferror of the in- 
strument sued on, though declared by section 2290 an incompetent wit- 
ness for his transferree, may still be rendered competent by a release.— 
Hiscox v. Hendree..... SOR SEE Oe ee ee 

9. Provisions of Code allowing amendments as to parties do not apply 
to actions pending when it took effect—The provisions of the Code 
allowing amendments as to parties (§ 2403) cannot be applied to suits 
which were pending when it took effect—to-wit, on the 17th January, 
1853; and under the old law, where one of several co-plaintiffs was dead 
at the commencement of the suit, there was no authority for dropping 
his name at any subsequent stage of the proceedings.—Crump et al. v. 
VR MMIOE Serres sc oc withaleSc seas sess ticles es mae eiaIe es ateisiots BOs 

10. Section 2132 does not apply to appeals. ection 2132 of the Code, 
which provides that infants may sue by their next friend, and be de- 
fended by a guardian to be appointed by the court, has reference only 
to suits in the common-law courts of original jurisdiction, and does not 
apply to appeals, which must, therefore, be governed by the rules of the 


common law.—Cook v. Adams .............. pears : veya te 
11. Section 2403, authorizing amendments, construed in ‘Leaked v. Moore 
Godbold v. Blair & Co............ Pitot einen eee ee eects oe 
foto Ee 0 ee ee ee ee eT 


Bryan y. Wilson........ SNS OT eR Ee poeisleaian ate sets 
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CODE, CONSTRUCTION OF—contmtep. 

12. Rules of practice and evidence prescribed by Code do not apply to 
suits pending when it took effect.—The rules of practice and evidence 
prescribed by the Code, by force of the exception contained in section 
12, do not apply to suits pending when it went into operation—to-wit, 
on the 17th January, 1853; and the provision of section 2211, which 
gives the defendant in real actions a right to demand an abstract of the 
plaintiff’s title, is one of these rules.—Doe ex dem. Kennedy’s Heirs v. 
PE ais th Opis ia wascn Sex aN inked an sag akan knew amen oeeneeene 

13. Section 1536, making a retention of bill of exchange equivalent to ac- 
ceptance, construed in Sands & Co. v. Matthews, Finley & Co........ 

14. Section 1696, specifying causes for which administrator may be re- 
moved, construed in Dunham v. Roberts ............... .ccccceccces 


CONTRACTS. 

1. Difference between contracts of insurer and carrier.—The contract 
of the insurer is not necessarily co-extensive with that of the carrier by 
whom the goods are transported, and it is therefore erroneous to hold 
him liable until the goods are delivered to the consignee, or to some one 
for him, or are landed at the place where it is usual for him to receive 
goods. The carrier, by the terms of his contract, or by force of a cus- 
tom, may be liable for the overland transportation of the goods, after 
they shall have been landed at the accustomed port of destination, to 
the place where the consignee usually receives goods, or until delivered 
to him; while the risk of a marine policy is at end, in the absence of 
express stipulations to the contrary, whenever the goods can be consid- 
ered safely landed according to the usual course of business, at the ac- 
customed port of destination, although they may never have been deliv- 
ered to the consignee.—Mobile Marine Dock & Mutual Insurance Co. v. 
2h ELLE 100. 0 5) ee fale lealasat oot eiclerecsraseie sree Clore 

2. Policy held a severable contract—A policy of insurance upon 198 
bales of cotton, valued at $9,900, at a premium of three-sixteenths, is so 
far a severable contract, that the underwriters are discharged from lia- 
bility for whatever portion is safely landed at the port of destination. . 

3. Specific performance refused on account of complainant’s insolvency. 
In the exercise of a sound discretion, equity will refuse to enforce the 
specific execution of a contract in favor of one party, when it is uncer- 
tain whether he can fulfil the stipulations of the contract on his own 
part ; as where (in this case) complainant’s insolvency rendered it doubt- 
ful whether he would be able to pay his share of the purchase money 
yet due, or to repay the advances made by defendant.—Sims vy. McEw- 
NE neal hein kiannkd ans sian biasiawnpkeencekokonieels 

4. Services performed under void (because parol) contract recoverable at law.—Al- 
though an action at law cannot be maintained for the breach of a con- 
tract which is void under the statute of frauds because not reduced to 
writing, yet a recovery at law may be had for services performed un- 


5. Validity of contract determined by what law.—The validity of a contract 
must be determined by the statute in force at the time it is made: if it 
is valid when made, a subsequent change or repeal of the law cannot 
impair its validity ; and if it is void when made, no subsequent law can 
impart to it validity—Mays, adm’r, &c., v. Williams......... ere 
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CONTRACTS—contTInvep. 

6. Estoppel cannot arise from promise made on Sunday—A promise made on 
Sunday to pay the balance due on a promissory note, against which the 
promisor has a valid defence, even if made under circumstances which 
ordinarily would estop him from setting up that defence, is void under 
the statute, and has no binding effect.—Hussey v. Roquemoye ........ 

7. Promise to make deed not performed by tender of another's deed —If the vendor, 
on discovering that he has no title to a portion of the land, promise to 
‘make a valid deed” thereto, the vendee is not bound to accept the 
deed of a stranger, which, though it conveyed a good title, might yet 
involve the trouble and expense of an inquiry to ascertain its validity : 
he has a right to stand on the terms of his contract ................ ; 

8. What is reasonable time-——A promise made on the 8th December, 1849, to 

ake titles “ within a short time” thereafter, is not complied with by 
suite a deed “after the 15th October, 1851,” and after the vendee 
had abandoned the land............... PES ROE ee eee ‘ 

9. Principal and surety— ili contract between surety re itor —If the surety 
on a note, given for the purchase money of a slave, executes his own 
note to the payee “in discharge of the balance remaining duc”, and 
takes up the original note, his position as surety is exchanged for that 
of creditor; he becomes the principal in his new note, and cannot de- 
feat a recovery on it, by setting up fraud in the sale of the negro, ora 
breach of the warranty of soundness.—Fluker y. Henry’s Adm’r...... 

10. Notes execrted on same day not necessarily parts of same transaction —Notes 
given for the purchase money of distinct tracts of land, but bearing 
date and executed on the same day, do not thereby become parts of the 





same transaction, nor so blended together that an eviction from one of 


the tracts will enable the vendee to enjoin the collection of the note 
given for the other.—Wray’s Adm’rs v. Furniss....... aehahae ties ard 
11. What conduct amounts toa breach of contract on part of owner or his agent.— 
If a guardian hires out his ward’s slaves, and afterwards deprives the 
hirer of their services during the term, by harboring them when run 
away, he is guilty of a breach of contract ; but to make him responsible 
for the act of his ward in harboriug the slave, he must be in some way 
connected with it, and it must be shown to have been done by his direc- 
tions, or with his assent: it is not sufficient to show that he had previ- 
ously allowed. his ward to make contracts in relation to his own prop- 
erty, and had refused to entertain a proposition to rescind the contract 
until he had consulted his ward.—Camp v. Dill................... és 
12. Consolidation of separate and distinct contracts —If two slaves are put up 
separately at public auction to be hired, and knocked off to the same 
bidder, who was induced by the representations of the owner to bid for 
each under the expectation that he would get both, and a single note 
given for the amount of their hire, the two contracts are not?thereby 
so consolidated thai a breach of one would warrant a rescission of both. 
13. Rescission of contract by hirer—The charges in this case, tested by the 
principles laid down at a former term (22 Ala. 249), held correct..... 
14. Recoupmentjof damages on breach of contract.—Plaintiils contracted to de- 
liver to defendant, who was a grocer, a certain quantity of Cincinnati 
hams, ai a stipulated price per pound; to be delivered during the sea~ 
son as defendant might want them, and to be paid for on delivery. Af- 
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CONTRACTS—continven. 
ter the delivery of « part of the specified quantity, the price of hams 
rose, and plaintifis became unable to complete their contract; and de- 
fendant having refused to pay for those already delivered, they brought 
suit for the price: Held, that defendant, if he then knew that plaintiffs 
were unable to compleie their contract, might refuse to pay, and might 
recoup his damages.—Robertson y. Davenport & Patterson....... wens O84 
15. Executory contract of sale construed—Articles of agreement, bipartite, 
whereby the party of the first part “doth hereby agree to bargain, sell, 
and convey,” unto the party of the second part, certain slaves, in con- 
sideration that the party of the second part “hereby delivers to the 
said” party of the first part, -* by order, all his right, title, and interest, 
poth in law and equity, to the sum of $2,000”, part of an amount just 
recovered from the United States by an agent of the party of the sec- 
ond part; and conditioned, that if the said party of the second part 
“will, by any means, with or without suit, either in law or equity, en- 
able the said” party of the first part “to recover said sum of $2,000, 





with lawful interest,” trom said agent, then the said party of the first 
part “ binds himself, his heirs, executors, &c., that the above bill of sale 
shall be absolnic, and shall convey unto him, his heirs, executors, &c., 
ul right, title, and interest in said slaves: otherwise, to be void and of 
no effect,” —held neither a mortgage, nor an absolute sale, but an agree- 
ment to sell, which did not, per se, pass the legal title to the slaves — 
TOA Vet A OU loge n.e co) Sass aieinySiv dee so oiaee Se ss 
16. Conditional sale construed—A written contract for the sale of several 
slaves, at a specified price for each, which uses present words of con- 
veyance, and contains the additional stipulations, that two of the slaves 
are to remain in the possession of the vendor until the first day of Janu- 
ary next thereafter, and that he “may redeem any and all the said ne- 
erocs, at the valuation hereinbefore affixed to them, within twelve 
months”’,——is not a mortgage, but a conditional sale, with a reservation 


624 


of the right to re-purchase.—Murphy v. Barefield.................... 
ij. Validity of subsequent contract between parties having conflicting claims to mort- 
gaged property.—Persons who have conflicting claims to slaves previous- 
ly conveyed by mortgage or conditional sale, to which they were not 
parties, may by subsequent contract settle and adjust their rights to the 
property ; and such subsequent contract itself, irrespective of the char- 
acter of the former contract, must be considered as the ascertainment 
and adjustment between themselves of their rights.......... Baier es 634 
18. Subsequent contract construed.—tf, by such subsequent contract, after re- 
citing the previous contract and the conflicting claims which have arisen 
to the property, it is stipulated and agreed that one of the two negroes 
shall remain in the possession of each party “until the sums for which 
they were respectively mortgaged be fully paid” unto the party of the 
second part, who claims to be the assignee of the original mortgagee, 
or purchaser ; the party of the first part “relinquishing all further 
right”, and the party of the second part “ obligating himself to convey 
to her perfect and complete titles whenever said sums respectively are 
paid”,—the transaction is not on its face a mortgage, and does not au- 
thorize a court of equity to grant any relicf to either party founded on it. 634 
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By-law imposing discretionary fine within fixed limits not void.—A by-law of a 
municipal corporation, within the powers granted by its charter, is not 
rendered void for uncertainty, because the amount of the penalty im- 
posed for its violation is left discretionary, within fixed limits, (e. g, 
“not exceeding fifty dollars,””) with the municipal court. (Overruling 
Mayor and Aldermen of Mobile vy. Yuille, 3 Ala. 137, as to third head- 
note.)—Mayor and Aldermen of Huntsville v. Phelps................ 55 
By-law imposing unequal tax for maintenance of public burial grounds and bu- 
rial of paupers, declared void—It is the duty of a municipal corporation to 
maintain public burial grounds and to bury paupers, and the expense 
attendant on the discharge of this duty should in justice be apportioned 
among all the corporators; therefore a by-law, declaring that the city 
sexton, whose fees.are paid out of the estates of the persons whom he 
buries, “shall expend, under the supervision of the committee on pab- 
lic grounds, five hundred dollars on the public burial grounds, and bury 
the paupers free of charge,” is unreasonable, unjust, and void.—Berou- 
john et al. v. Mayor and Aldermen of Mobile ....................4.. 58 


. Stockholder in private corporation not competent witness for it.— 


The members or stockholders in a corporation, created for private emol- 
ument, are not competent witnesses for the company: and where the 
charter provides that the directors “shall be owners of stock”, proof 
that the witness is a director, unexplained and uncontradicted by other 
evidence, is sufficient to exclude him.—M. & W. Plank-Road Co. v. Webb. 618 


COSTS. 


Ee 


te 


Bill for divorce —The bill having been dismissed, and a divorce refused, 
on the ground that both parties were in fault, the costs were equally 
oy ees OO a 0 a eer 


. Bill for rescission of contract.—The billin this case having been dismissed 


on account of a variance between the allegations and proof, the costs 
were imposed on the complainant, because he had manifested a desire 
by no means commendable to get rid of his bargain, when only a small 
portion of the land, of which he retained undisturbed possession, had 
(through mistake) been omitted from his conveyance, and his vendor 
was solvent.—Williams v. Sturdevant. ............... 2... cece ee eee 598 


3. Appeals.—Where the certificate of the clerk, appended to the tran- 


rhe 
. 


script, prima facie gives the appellate court jurisdiction of the case, costs 
are allowable, although the case is finally stricken from the docket for 
want of jurisdiction—Carey v. McDougald’s Adm’r................. 616 
Trial of issue at law by order of chancery.—Where the verdict is in fa- 
vor of the will, and the court trying the issue erroneously renders judg- 
ment for the costs against the heir, besides certifying the costs to the 
chancellor, by whom also they are decreed against the heir, the error is 


without injury.—Dabbs v. Dabbs............cccccseceeccccveee ston a 


COURT AND JURY. 


1. 


Charge making conviction depend on proof of agency alone, erroncous.— 
A charge which instructs the jury, that the case for the State is made 
out by proof that “ the defendant is the agent” of the persons carrying 
on any lottery not authorized by our statute laws, is erroneous, because 
it relieves the State from proving that the defendant, within one year 
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COURT AND JURY—coytinvep. 

before the finding of the indictment, and within the county in which it 

was preferred, had done an act which amounts to a violation of the 

statute—Salomon v. The State............... 0. cece cco eho 
Conspiracy— Liability of each for act of others.— Whether an was done 
in prosecution of common purpose, is a question for the jury, and charge 
excluding it is erroncous.—If several persons conspire to do an unlaw- 
fal act, all are responsible for the acts of each, if done in prosecution 
of their common purpose; but if an offence is committed by any one 
of them, from causes having ao connection with the common object, he 
alone is responsible for its consequences. In such cases, it is a question 
for the jury, whether the act was done in prosecution of the original 
unlawful purpose, or was independent of it and without previous con- 
cert; and a charge which excludes this question from their considera- 
tion, is erroneous.—Frank et al. (slaves) v. The State............... 
Charge dispensing with proof of venue, erroneous.—Where the evidence, 
as set out in the bill of exceptions, did not show that the venue was 
proved; and “upon this state of facts, the court charged the jury, that 
if they believed the evidence, they must find the defendant guilty :” 

Held, that the charge was erroneous, because it authorized the jury to 

find the defendant guilty without any proof that the offence was com- 

mitted in the county in which the indictment was preferred ; and for 
this error the judgment of conviction was reversed, and the cause re- 
rere errr 

4, Charge referring question of law to jury, erroneous.—A charge, the ef- 
fect of which is to refer to the jury the decision of a question of law— 
e.g. Whether the statement of a witness, which the court had admitted 
in evidence, was to be considered evidence—is improper and should be 
SOE We Vi. OT ang os = si ns cesses tscccvanesebas : 

5. Charge on preponderance of evidence.—A charge which instructs the 
jury, “ that, in civil cases, all that is required is that the proof shall 
preponderate in favor of one party or the other, and that they must find 
according to the preponderance of the proof,” invades their province, 
and is therefore erroncous.—Mays, adm’r, &c., v. Williams.......... 

6. Reversal for erroneous affirmative charge.—An affirmative charge, by 
which a recovery is erroneously denied to the plaintiff on one specified 
point, is good cause of reversal, although there may be defects in his 
proof on other material points; it not appearing from the record that 
these defects cannot be supplied on another trial—Hines and Wife v. 
ey ads naked hia kcdalsasdvennde son ecetderaeen cos 

i. Instruetions to the jury, that they must jind for defendant if they believe 
all the evidence.—The court is authorized to instruct the jury, that if 
they believe all the evidence they must find for the defendant, only in 
cases where a demurrer to the evidence, if interposed, might properly 
have been sustained; such a charge, therefore, should never be given, 
where there is any cvidence which reasonably tends to establish the 
plaintiff’s case.—Freeman v. Scurlock et al. 2.0.2.2... cece eee eee 

. Erroneous admission of evidence cured by instructing the jury to disre- 
gard it.—If illegal evidence is admitted for a single specified purpose, 
and the court afterwards instructs the jury “that that question is not 
before them, and they are not to regard any proof on that subject,” no 
injury can possibly result from the error.—Thomas y. Henderson... 
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COURT AND JURY—continvep. é 

y. Charge requiring explanation erroneous.—A charge asked, which, to 
prevent it from misleading the jury, requires to be qualified or ex- 
plained, may properly be refused.—Godbold vy. Blair & Co. .... 

10, Erroneous admission of evidence cured by instructions to jury.—Al- 
though the admission of improper evidence is not cured, by a charge 
which leaves it discretionary with the jury to disregard it if they choose; 
vet a charge, which instructs them, in effect, notwithstanding such 
evidence, to find for the party against whose objection it was adinitted, 
us to the single point on which it could have any possible bearing, 
cures the error of its admission—Winter vy. Phelan................. 

11. When court may charge jury on evidence of single witness.—W here the 
evidence of a single witness tends to prove certain facts, which present 
2 particular phase of the case, the court may properly instruct the jury 
on the effect of his testimony (if believed by them), without noticing 
the other evidence in the cause: such a charge does not, either ex- 
pressly or by implication. exclude the other evidence from the consid- 
eration of the jury: and if such an inference is apprehended, it may 
be guarded against by asking other instructions.—Garrett’s Adm’rs y. 
SRNR MG ME PNMERE ces ipa ts ck nigga witie er sie ws et ale Passo ew 


CRIMINAL LAW. 

1. Re-arrest of defendant jor same offence no discharge of bail.— After the defend- 
ant has been arrested on a criminal charge, and has given bail for his 
appearanee at court, the magistrate has no authority, on the supposi- 
tion that his bail are insufficient, to cause him to be re-arrested for the 
same offence ; such irregular re-arrest, therefore. is no discharge of his 


2. Nor subsequent arrest on another charge, nor delivery by another Slate on requi- 
silion of governor.—The subsequent arrest of the defendant on another 
charge, or his delivery (after escaping from his bail) by.the authorities 
of another State on the requisition ef the governor, when the demand 
does not seem to be predicated on the same charge, does not discharge 
his bail; their remedy in such case. ¢¢ ecems, is by application for habeas 
Oy 0) i fe i i i i i i i 

3. Circumstantial evidence in criminal cases.—To warrant a conviction in 
criminal cases upon circumstantial evidence only, where the circum- 
stances are inconclusive in their character—i. ¢. such that, admitting 
ail they tend to prove. the guilt of the accused is still left wholly uncer- 
tain, or dependent upon some definite probability—they must be so mul- 
tiplied as to increase the probability to an indefinite extent beyond the 
reach of mere calculation; but this principle does not apply to circum- 
stances of a conclusive character, and therefore, before the appellate 
court can determine that the primary court erred in refusing a charge 
which asserted the principle generally, the record must show that the 
evidence was coulined to facts entirely inconclusive in their tendency. 
The true test is, not whether the circumstances proved produce as full 
conviction as the positive testimony of a single credible witness, but 
whether they produce moral conviction to the exclusion of every rea- 
sonable doubt.—Mickle v. The State ........... 0... ccc cece eee noes 

4. Adultery and fornication distinct offences.—Under the statute of this 
State (Code, § 3231; Clay’s Digest, p. 431, § 5) adultery and fornica- 


. 592 








~F 
© 
~~ 


O87 


20 





INDEX. 7 





CRIMINAL LAW—conTINUED. 
tion are distinct offences ; and therefore, under an indictment for adul- 
tery. containing but a single count, no conviction can be had, if the evi- 
dence shows that both the parties were unmarried.—Smitherman v. 
The State ..... Pr Mae eee Rape rer cee eis RS Tee Wi eateeetec abi auatherarexe tiaras 
5, Form of indictment prescribed by Code, sufficient —An baliiaieat 
in the form prescribed by the Cede (No. 75, p. 707), which charges that 
the defendant “set up, or was concerned in setting up, or carrying on 
a lottery. without the legislative authority of this State,” is sufficiently 
certain and definite on motion to quash—Salomon v. The State...... 
§, Selling tickets in foreign lottery, as agent, is within the statute— 
Any person who sells in this State any lottery ticket, for or on behalf 
of any agent, conductor, manager, or proprietor of any lottery which 
bas been set up in this State, or in any other State or country, without 
the legislative authority of this State, and the prizes in which, at the 
time of the sale of the ticket, have not been actually distributed, is 
«concerned in carrying on” such lottery, and therefore guilty of a vio- 
Jation of the statute, (Code, § 3254) |... 0... ccc ccc cecceccceee 
7. Charge making conviction depend on proof of agency alone, erro- 
neous.—A charge which instructs the jury, that the case for the State 
is made out by proof that “ the defendant is the agent” of the persons 
carrying ou any lottery not authorized by our statute laws, is errone- 
ous, because it relieves the State from proving that the defendant, with- 
in one year before the finding of the indictment, and within the county 
in which it was preferred, had done an act which amounts to a violation 
SPOOL UC Sie pee cic cro sransrat sia cable cube eheilsna. wale a hacaua vecea SiakaleFeled Manresa 
8. Gaming.—A room on the second floor of a two-storied house, rented 
and occupied by the defendant as a sleeping apartment, is not brought 
within the probibition of the statute, by the mere fact that the lower 
story is uscd by apother person for the sale of spirituous liquors.—Dale 
Bld UMGer WOON! Va LUC SUNG. oo eis ccd Sewakcs sauce se sgh wae ele 
9. License laws rot revenue meastires.—-The scveval provisions of the 
statutes of this State authorizing licenses to retail, are not merely rev- 
enue laws: payment of the prescribed tax is ouly one of the pre-re- 
quisites to obtaining a license, and the other provisions of the statute 
(as to producing certificate, giving bond, and taking oath prescribed) 
show that the legislature considered it a dangerous privilege, the abuse 
of which they were intended to guard against—Loug v. The Staie. . 
10, License to one pariner no autiorily lo co-partaer or partnership. 
Although a license may be granted toa partnership, upon cach partner 
complying with the requisifions of the siainte as to certificate, oath. 
&e.; yet a license to one pariner individually confers no authority up- 
on hisco-partners or the frm. 6.4.5.6. .s ewes oes seeoy Reidel 
I. Indictment for murder Admissibility of defendant's declarations. 
On the trial of several slaves under an indictment for the murder of 
another slave, a witness fof the State (one B.) iestified, that he came up 
with the defendants inuncdiately after the fight, going towards the 
house of one W.; that oae of them was bleeding profusely from a wound 
on the hack of his head: that on his inquiring how it happened. Frank 
gave him a false account of the fight, and said that the deceased (who 
had gone off wounded, and afterwards died from the effects of the 
wounds) was not much hurt, and had gone home, “and witness said 
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CRIMINAL LAW—contivep. 
that he evidently tried to conceal the fact that any serious hurt had 
been done to any one in the fight;’’ that he continued the conversation 
until he got to W.’s house, and witness then went in and brought W. out 
into the yard where the negroes were. W. was afterwards introduced 
as a witness by the prisoners, and testified, that he came out immedi- 
ately upon B.'s going into the house, and that B. came back into the 
yard with him; “and the prisoners then offered to prove by him, that 
when he came out, Frank, in reply to questions propounded by him, 
made a full and fair statement of all that occurred in the fight—the 
wounds which he had inflicted upon the deceased, the manner in which 
the fight had been brought about, and the way in which he had been 
wounded.” Held, that these declarations were admissible evidence for 
the prisoners, being a continuation of the conversation commenced with 
B., although he did not hear them, and tending to rebut the truth of 
his statement that Frank etsy tried to conceal the true facts of the 
case.—Frank et al. (slaves) PHO WSCOUC. ocx Sie esis Sessions ae oT 

12. Conspiracy—Liability of cac e for ceils of others.— Whether act wendie 





in proseetiion of CIRMOR purpose, is &@ question Jor the jury, and charge 
excluding it is erroncous,—if several persons conspire ed do an unlawful 
act, all are responsible for the acts of cach, if done in prosecution of 
their common purpose; but if an, ofience is committed by any one of 
them, from causes having no conneciion with the common object, he 
alone is responsible for its consequences. In such cases, it is a ques- 
tion for the jury, whether the act was done in prosecution of the origi- 
nal unlawful purpose, or was independent of it and without previous 
concert; and a charge which excludes this question from their consid- 
PPAUON, BS CROHCONE: 5 <5 dcucicc sonscceweceesces imerashcosistaie a ee 37 
13. Participation in attack preconceried by others, not m eile. ie i 
and B.; by preconcert, make an attack on C., in which D., not being 
privy to their common design, participates ; this will not ke murder in 
D., if death ensues from wounds inflicted by either A.or B............ 37 
14. Charge dispensing with proof of venue, erroneous.—Where the ev- 
idence, as set out in the bill of exceptions, did not show that the venue 
was proved ; and “upon this state of facts, the court charged the jury, 
that if they believed the evidence, they must find the defendant guilty:” 
Held, that the charge was erroacous, because it authorized the jury to 
find the defendant guilty without any proof that the offence was com- 
mitted in the county in which the indictment was preferred ; and for 
this error the judgment of conviction was reversed, and the cause re- 
manded.—Brown v. The State ............ peabiaasssuaedenceexeen 
15. Gaming—Country store-house is a public house, and prima facie 
an entirety.—A store-house in the country is a public house, within the 
meaning of the statute against gaming, (Code, § 3243) ; and if it con- 
sists of two rooms, one above the other, and the owner controls both, 
while he uses the lower room as his store, tae upper room also is within 
the prohibition of the statute, unless it affirmatively appears that it is 
not used as an appendage to the store, nor in the prosecution of its bu- 
siness, nor in connection with the store for the convenience and accom- 
modation of the owner, his employces or customers, but is occupied for 
some justifiable private purpose, entirely disconnected from the busi- 
ness of the store, or the convenience of the customers ........... icaen: ae 
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CRIMINAL LAW—contINteD. : 

16. Selling spirituous liquor to slave.—If the overseer of a slave goes to 
a house where spirituous liquors are sold, and tells the keeper that he 
will send the slave for a specified quantity of a particular quality, and 
goes off and sends the slave with a jug for the same ; and thereupon the 
keeper puts it in the jug, and delivers it to the slav e—this is not a sale, 
gift, or delivery to the slave, within the meaning of section 3283 of the 
Code, and is lawful without an order in writing —Powell v. The State. 

17. Special act of Dec. 16, 1851, “to regulate the sale of spirituous liquors in the 
town of Elyton,” not repealed by Code.-—The act of December 16th, 1851, en- 
titled ‘an act to regulate the sale of spirituous liquors in the town of 
Elyton”, being a local act inconsistent with the provisions of the Code 
on the subject of retailing, is expressly continued in force by section 10 
of the Code; and, since the two statutes cannot operate together with- 
in the same territorial limits, the town of Elyton, with the territory 
within two miles thereof, is not governed by the provisions of the Code 
against retailing without a license —Camp vy. The State ............ 

18. Form of indictment allowed by the Code not sufiicient under this act—When 
the State proceeds for a violation of this special act, the indictment 
must be framed in reference to it, and must cither conform to its letter 
or substance, or must state the facts which constitute the offence cre- 
ated by it: the general form of indictment allowed by the Code (§ 1059) 
TSO UINUMIOLEHID ccotteh. cc es ahs eeipisiars cis eaCarncidianta letra wtearenn Sieeaera tenses 

19. Retailing—Selling to person of known intemperate habits—Selling vinous or 
spirituous liquors, to a person of known intemperate habits, in quanti- 
ties greater than a quart, is not a violation of the statute.—Code, 
§ 1058.—Maxwell v. The State..... ee ree ee des oecscesesene 


DAMAGES. 

1. Loss of credit and business as a merchant.—One of the natural consequences 
of suing out an attachment against a merchant, on the ground of fraud, 
would be to injuriously affect his credit and business; such injuries, 
therefore, form a legitimate ground of recovery in an action on the 
case, and may be averred in the declaration —Goldsmith, Forcheimer 
ek er or eon te eee Sisetaatenys 

2, Compensation incidental to relief in absence of special ‘ili Xt the plaintiff 
does not make out a case which entitles him to a decree for specific per- 
formance, compensation for damages resulting from a breach of the 
contract, or for services performed under it for which he may recover 
at law, wil! not be decreed him, unless some special equity intervenes. 
ee Se UN IE as wie ts cues caine Bi csieiouss wees ais 

3. What are demands not sntuiliig 7 in damages merdy.—A. demand “ not sound- 
ing in damages merely”, under the statute of set-off (Code, § 2240), 
is one which, when the facts upon which it is based are established, the 
law is capable of measuring accurately by a pecuniary standard.—Holly 
Vv. Younge Bag Sierra alte lahat ee arse SUES lee era. 8 ASL a Nee. A Whereas bs Oe fe Skate) oe seraihel SU Stalwae 

4. When damages assessed to defendant in ddinve-—If the plaintiff in detinue, 
by giving the statutory bonds, causes the possession of the slaves sued 
for to be taken from the defendant and turned over to himself, the jury 
trying ihe case are authorized by the act of 1848, “to amend the law 
in relation to the action of detinue,”’ (Pamphlet Acts 1847-8, p. 82,) to 
assess the damages and the value of the slaves —Rowan v. Hutchisson. 
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DAMAGES—continvep. 
5, Measure of damages in trover—The general rule in trover, that the mea- 
sure of damages is the value of the property at the time of the conver- 
sion, with interest thereon, was adopted to give the plaintiff a full in- 
demnity for the injury sustained by the defendant's wrongful conver- 
sion of his property, and to prevent ihe defendant from deriving any 
benefit from his own wrongful act; but there are cases to which this 
rule has no just application, and in which the equity of the case is al- 
lowed to mitigate the damages.—-Williams, adm’r, &., v. Crum...... 
6. Injury to dog actionable.—A dog is a species of property, for an injury 
to which an action at law may be maintained ; and it is not necessary 
to show that he had pecuniary value.—Parker v. Mise........ ACen 
7. Exemplary damages allowable for trespass on property.—The law im- 
plies that some damage is sustained from every wrongful injury to prop- 
erty, although there may be in fact no sensible damage; and if the 
trespass is accompanied by circumstances of aggravation, “smart mo- 
ney”’, or exemplary damages, may be assessed by the jury, although the 
property itself had no pecuniary valuc....................ee05 : 
8. Liability of hirer of slave for negligence.—The hirer of a slave is reipen- 
sible only for the omission of that care and diligence which the gener- 
ality of mankind use and exercise in relation to their own slaves under 
similar circumstances ; and if he re-hires the slave to another, his own 
contract of hiring being general in its terms. he is equally responsible 


45D 
for the same degree of negligence on the part of his hailee—Ala. & 
ase RaW MEAIENORG 050, Ys AIUEKE ooo 51a. os oie has od cies esau. sien oe 


. Failure to call in physician not necessarily negtigence—The law Seen 
not make it the duty of the hirer, under a contract gencral in its terms, 
to call in a physician on every occasion when the slave is sick and he 
does not know what is the matter with him: nor does it pronounce him 
guilty of neglect, merely because he does not. under such circumstances, 
UNI ic sah hc ke ces her eeae ean eT¥s swe awa AIO Or 

10. Act tending to ne: negligence nay be proved to have been done under ad- 
vice of physician.—Where the plaintiff introduces evidence of an act 
tending to show negligence in the treatment of the slave—e. g., his re- 
moval by railroad. while sick—ithe defendant has the right to prove 
that he acted under the advice of a physician................. estas 

11. Recoupment of damages on breach of contract.—Plaintifis contracted 
to deliver to defendant, who was 2 grocer, a certain quantity of Cincin- 
nati hams, at a stipulated price per pound; to be delivered during the 
season as defendant might want them, and to be paid for on delivery. 
After the delivery of a part of the specified quantity. the price of hams 
rose, and plaintifis became unable to complete their contract ; and de- 
fendant having refused to pay for those already delivered, they brought 
suit for the price: Zeld, that defendant, if he then knew that plaintiffs 
were unable to complete their contract, might refuse to pay, and might 
recoup his damages.--Robertson v. Davenport & Patterson..........- 

12. Measure of damages for breach of warranty of quality—On a breach 
of warranty, as to the quality of an article sold, the purchaser is en- 
titled to recover, of deast, the difference between its actual value and 
what would have been its value ws warranted; Imt, since the jury may 
also allow interest on that suim, the court may properly refuse to in- 
struct them, ihat that difference in value is the measure of damages. 
Foster V. ROUgers.....cecscccceeecrsccsncvenercrveveveceesesnneses 
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DAMAGES——contivep. 


1 


3. Exemplary damages, when allowable-—The law allows (vindictive, or 
exemplary damages, whenever the trespass is committed in a rude, ag- 
gravating, or insulting manner, since malice may be inferred from these 
circumstances.—Roberts v. Heim. .............0...ccccccccsccceece 

4. Counsel fees, when recoverable.—Counsel fees paid by the claimant in 
the suit brought to try the right of property, may be taken into con- 
sideration by the jury in assessing his damages, in a subsequent action 
for damages against the plaintiff in attachment.....................- 


DEBTOR AND CREDITOR. 


1 


a) 


. Extinguishment of debt by appoiniment of creditor as deltor’s executor —In Eng- 


land, if a debtor makes his creditor, or the executor of his creditor, his 
executor, and the latter accepts the trust, and receives sufficient assets 
of the debtor's estate, the debt is extinguished ; but this doctrine, which 
results from the power there possessed by the executor over the per- 
sonal estate of his testator, does not obtain to the same extent in this 
State. where an executor has no right to take the assets other than mo- 
ney and retain them in satisfaction of his debt ; and consequently, in 
such case, the debt cannot be considered extinguished, unless it is also 
shown that moneys came to the hands of the executor, which were suf- 
ficient for the payment of the demand, and which he might lawfally re- 
tain in satisfaction of it—IKimball v. Moody................... aescr 
When retainer, and consequent extinguishment, will be presumed—Where it is 
shown that the debtor, at the time of his death, was seized and possess- 
ed of a large estate, consisting of both real and personal property, which 
went into the hands of his executor, who administered on the estate for 
nearly twelve years, and at his death left a large portion of the assets 
unadministered, which afterwards came to the hands of his successor, it 
will be presumed that the executor did his duty—that he reduced into 
money assets of sufficient amount io pay the debts of the estate; and 
since (if he did not) he ought and could have doue so, equity will con- 
sider that as done which ought to have been done, and hold the debt 





RSS NEN PURER eons oc aca ists is la wl Aalto se a ace  eroseemts Mueionmae ere 
Debtor's beneficial interest in property bequeathed to trustee for use and benefit of 
him and his family, but not to be liable for his debts, cannot be subjected in equity 
by his creditors—A bequest to a trustee of a certain share of the testa- 
tor’s estate. “ for the use and benefit of his son Thomas’, contained 
these provisions : The property was to be held, used, and managed by 
the trustee, who was also empowered, with the assent of the said 
Thomas, to sell the slaves, and to reinvest the proceeds of sale in other 
property to be held on the same trust. The trustee was expressly for- 
bidden to pay any of the debts of the said Thomas, and was directed 
“to pay over to the said Thomas, from time to time, such part of the 
income of the said trust estate (or the whole thereof. if required) as 
may be necessary for the comfortable and reasonable support of the said 
Thomas, and of his wife aud children, should he have any ; the same io 
be used by the said Thomas." On the death of the said Thomas, the 
property was to be disposed of in such manner as he might by his last 
will and testament direct ; if he died intestate, leaving a wife or child, 
the property was to be delivered over to them; and if he left neither 
wife nor child, it was to return to the testator’s estate, and be distribu- 
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DEBTOR AND CREDITOR—contixvep. 
ted as though no such bequest had ever been made. The said Thomas 
was unmarried at the time of the testator’s death, but subsequently 
married, and his wife was living when this bill was filed against him. 
Held, that the bequest was intended as a prospective provision for the 
debtor’s wife and children as well as for himself, that his wife took a 
joint interest with him in such portion of the income of the trust estate 
as might be necessary for their comfortable and reasonable support, and 
that no portion of the income could be subjected in equity by his cred- 
itors—Hill and Wife v. McRae 
4. Negotiable note of debtor, taken ai or after creation of the debt, not per se payment, 
The taking of a debtor’s negotiable note, at or after the creation of the 
debt, is not a payment or extinguishment of the debt itself, unless there 
is an agreement so to receive it: in the absence of any such agreement, 
if the note is not paid at maturity, the creditor may sue on the original 
cause of action; and if he produces the note at the trial, and offers to 
give it up to the defendant, and the evidence shows that it was taken 
‘for the purpose of closing the account on the books”, it is not error 
to instruct the jury that “ the taking of the note does not raise the pre- 
sumption of payment.”-—Mooring v. Mobile Marine Dock & Ins. Co... 
Mortgage taken by bona fide creditor, with implied notice of debtor’s insolvency, 
conveying all his properiy, and containing terms beneficial to him, held fraudulent 
and void as to other creditors—A bona fide creditor, whose debt was past 
due, and who was charged with implied notice of the insolvency of his 
debtors, took from them, as the best terms he could obtain for his secu- 
rity, a mortgage on all their property of whatsoever description—to- 
wit, all their partnership effects, books, notes, and accounts ; and all 
their individual property, consisting of lands and negroes, all the stock 
and provisions then on hand, or which might afterwards at any time be 
on hand, all the cotton and corn which might be produced up to the 
law-day of the mortgage, all farming utensils, and household and 
kitchen furniture. The law-day of the mortgage was postponed for 
nearly six years, the possession in the meantime remaining with the 
mortgagors ; and it was shown that the property conveyed greatly ex- 
ceeded in value the amount of the mortgage debt: Held, that the mort- 
gage was fraudulent and void as to the other creditors of the mortga- 
gors.—Wiley, Banks & Co. v. Knight........ paisa 
Notice to agent implied from cireumstances—Complainants, ‘having a large 
claim, past due, on a mercantile firm then on the eve of insolvency, 
placed it, for collection or security. in the hands of an attorney at law 
who resided in the same town with the debtors. The attorney, although 
he did not know positively that the debtors were in failing cireumstan- 
ces, knew that a mortgage for a large debt covered their property, that 
there were other demands existing against them, some of which were 
in his own hands for collection, and for which he had endeavored to ob- 
tain collateral security, and that the balance of tlhe notes and accounts 
due the firm, which had not been transferred to others, was almost 
worthless; and knowing these facts, he took from them, as the best se- 
curity he could obtain for his clicnis,a mortgage on ail their property, 
containing terms very beneficial to the debtors: (ed, that these cir- 
cumstances were sufficient to charge him with implied notice of the 
debtors’ insolvency... 
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DEBTOR AND CREDITOR—continvep: 
. Mortgage void for constructive fraud, not valid security in part—Where a part 
of the consideration of a mortgage, which is void for constructive fraud 
as against creditors, is the payment by the mortgagees of a previous in- 
cumbrance on a portion of the property, it cannot stand as a valid se- 
outitys for their reimsbarsement... ..............6cccscccncssamscesevsses 336 
8. Application by law of payment on running account.—When there is a run- 
ning account between debtor and creditor, a general payment, in the 
absence of any application by the parties, and where the character of 
the dealings or other circumstances do not show a different intention, 
will be applied by law to the charges in the order of time in which they 
accrued, without reference to the fact that one item may be better se- 
cured than another; since the particular parts, being blended together 
in one common account, have no longer any separate existence, and the 
balance only is considered as due.—Harrison & Robinson v. Johnston. 445 
9. This rule applied against debtor’s surety —The foregoing rule applies in this 
case, Where the defendant became surety for the debtor on a note given 
to his commission merchant, with whom he had a running account for 
advances made, cotton sold, &c., on which the note was credited when 
received, and debited when due; an account current being rendered to 
the debtor after the maturity of the note, showing a balance against 
him larger than the amount of the note, and the subsequent payments 
being credited on general account :....0..). 5.6. ocic.cinacie vee dvewnesere’s 445 
10. Payment referred to existing debt—In the absence of evidence showing 
most unmistakably the intention of the parties, a general payment to a 
commission merchant, with whom the debtor has a running account, 
will be referred to his existing indebtedness, and not to future advances. 445 
11. Collateral security does not extinguish original debt—If an agent to collect 
takes a note as collateral security, no inference of payment can properly 
be drawn from the recognition of the act by his principal—Powell’s 
POST RS gS (S11 ere ee OOO SE eee eer eee Se elmo erek 612 
12. Liability of creditor for note taken as collateral security.—If a creditor takes 
a note ona third person as collateral security for his debt, he is bound 
to the use of due diligence in its collection, and is responsible to his 
debtor for any damages caused by his laches; but if the note is on an 
insolvent person, its retention for never so long a period will not au- 
thorize the inference of payment of the original debt................ 612 


~ 


DEEDS AND CONVEYANCES. 

1. Absolute deed of riparian proprietor —The absolute deed of a riparian pro- 
prietor conveys the right to the undiminished flow of the stream, and 
no reservation of a right to divert can be implied from the fact that, 
at the time of the execution of the conveyance, he diverted the water 
to supply a mill on another tract of land owned by him; especially 
when the claim is set up by a stranger.—Burden vy. Stein............. 104 

2. Construction of statute requiring registration of deeds of trust.—Deeds of trust 
conveying real property are placed by the statute (Clay’s Digest, p. 255, 
§ 5) on the same footing with deeds of personalty, except asto the time 
allowed for registration, and the same rules of construction are appli- 
cable to both. Under the construction heretofore adopted as to deeds 
of personalty, if a lien attaches in favor of a judgment creditor before 
notice of a deed not duly recorded, the purchaseris protected, although 
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DEEDS AND CONVEY ANCES—continven. 
he may have had notice of the deed at the time of his purchase ; and 
this construction is hereby extended to decds conveying real estate. 
DeVendell v. Doc ex dem. Hamilton..................-.-6- tee muoavenes 
3. Primary and secondary evidence of deeds—Parol evidence cannot be re- 
ceived to prove the existence of title to land by patent or deed, until 
the proper predicate is laid for its introduction—lussey v. Roquemore. 
4, Non-residence of grantor not suijicient to authorize secondary evidence of deed.—In 
a suit to which the grantee is a party, the non-residence of his grantor. 
of itself, does not authorize the introduction of sceondary evidence to 
prove title in the grantee wader the deed: the presumption being that 
the deed is in the possession of the crantec, he must be notified to pro- 
duce it, or its loss or non-existence must be established, before resort 
can be had to inferior evidence.................. Pte eeess stalsisierenis 
5. Deed void as to third persons, good between parties —A deed which is fraudu- 
lent and void as to creditors whose debts are delayed, is nevertheless 
valid as hefween the parties themselves, and neither can set up the 
fraud to avoid it.—Wilcy, Banks & Co. v. Knight..................6.. 
6. Admissibility of parol evidence to prove absolute deed a trust—It is the set- 
tied law of this State, that parol evidence is admissible to show that a 
deed, absolute on its face, was received ia trust for a particular pur- 
pose, and that the vendee was a mere conduit for passing the title.—Ed- 
PRED IA WeMV EM ANICRN RNC 5 10h ora se.a'c Rueiade v4 va eile oe sider area en 


DEPOSITION*. 

1. Will not be suppressed because they were taken before the amended declaration wis 
jiled—The fact that depositions were taken before the amended declare- 
tion was filed, is not a sufficient reason for their suppression, when no 
specific objection is made to them, and it is not shown that the issue 
was substantially varied by the amendment.—Goldsmitb, Forcheimer 
2 LAO 3G Sa ae Oe 

2. Answer not responsive to interrogatory, and stating opinion or legal conclusion, 
properly suppressed —A. witness, testifying to a parol gift of a slave, was 
asked, on cross-examination, whether control and possession passed to 
the granice at the time of the gift, or whether the grantor still retained 
possession ; and answered, * | considered that the control and possess- 
ion of the slave did pass to the grantee at the time, and the slave was 
known as his property from that time”: 7d, that the answer was prop- 
erly suppressed, because it was not responsive to the interrogatory, and 
because it stated mere opinion and iegal conclusion insterd of facts. 
Thomas v. DeGraffenrcid......:............ Tot DERYA Gh th Oo eee 


DETINUE. 

lL. What title will support detinue.--To maintain detinus, the plaintiff must 
have, at the time his action is commenced, a general or special property 
in the chattel sued for, and the right to its immediate possession ; and 
if he has never had the actual possession, he cannot recover without 
showing a legal title—MReese v. Harris................cc0ceeeeeees 

. Distributee, in Virginia, as at cominon law, cannot bring Jelinue.—- At common 
law, the title to the personal property of an intestate is cast upon his 
personal representative, and not upon his next of kin; and the statutes 
of Virginia, as shown in the record in this case, have not changed the 
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DETINUE—contincep. 
common law in this respect: and consequently a sole distributee in 
Virginia, who has never had possession, before administration granted 
or distribution made, has not such 2 title to the personalty as will sus- 





3. When damages assessed to defendant —\f the plaintiff in detinue, by giving 
the statutory bonds, causes the possession of the slaves sued for to be 
taken from the defendant and turned over to himself, the jury trying 
the case are authorized by the act of 1848, to amend the law in rela- 
tion to the action of detinue,” (Pamplilet Acts 1847-8, p. 82,) to assess 
the damages and the value of the slaves—-Rowan y. Hutchisson...... 

4, Judgment on verdict for defendant.—Issues being joined on the pleas of non 
deine and justification under legal process, a verdict finding the defend- 
ant not guilty, and assessing the damages and the separate value of the 


slaves, is sufficient under this statute to support a judgment in his favor. 32 


5. Distinction between detinue and trespass or trover in splitting single cause of action. 
Trespass, trover, or detinue. at the election of the party injured, may 
sometimes be mainiained for the same wrongful act to several specific 
chattels. If he elects to proceed in trespass or trover, he is hound to 
regard the act as indivisible, and cannot afterwards split it up into sev- 
eral causes of action: but if he elects to bring detinue, he may main- 
tain a separate action for the detention of each chattel_—Wittick vy. 
ee eee reo ree eT Te merre Tent es ttieke 

6. Sufficiency of verdict in detinue—I1n detinue for cight slaves, a trial being 
had on the plea of the general issue, the jury returned a verdict that 
*‘ they find for the plaintiff, and assess the value of the slaves sued for 
as follows,” &c., (specifying by name, and assessing the separate value 
of, all the slaves, except one, as to whom the verdict was entirely silent.) 
“and they also find the hire of said slaves to be $200”: Zed, that the 
verdict was not sufiicient to authorize the rendition of judgment ; while 
Rice, J., dissenting. held that it was a good finding for the plaintiff for 
the seven slaves named. with their hire as damages for their detention. 
and against the plaintiff as to the slave not named in the verdict... .. 


DIVORCE. 


1. Acts of crueliy proved but not alleged no ground Jor dcvorce—Specilic acts of 


cruelty which are established by the evidence, but not charged in the 
bill, cannot be made the foundation for a decree, although the court 
may well consider and give weight to them as tending to explain and 
corroborate other acts specifically alleged i: the bill—David v. David. 
2. Substance of charge only need be proved —The particular act of violence 
charged in the bill must be substantially proved, but it is not necessary 
that all the non-essential circumstances attending it should be proved 
precisely as alleged; thus, where the wife charged in her bill that her 
husband struck her several times with a stick, choked her down, and 
drew his knife and threatened to cut her throat, while the evidence was 
that he choked her, struck her with «a whip, and pulled her hair—held 
Fn MC TEC TE TE TT CRT TTC ee 
3. What is cruelty on the part of husband.—Cruelty, where it does not affect 
life, limb, or health, is frequently a relative term, whose meaning must 
be determined by the particular circumstances of each case: between 
persons of education, refinement, and delicacy, the slightest blow in 
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DIVORCE—contTINveED. 
anger might be cruelty, while between persons of a different character 
and walk in life, it might not mar io avy great extent their conjugal 
relations, nor materially interfere wiih their happiness............. 
. How affected by provocation on part of wife—lf the evidence shows that the 
wife, by her own misconduct, has brought upon herself the ill-treatment 
of which she complains, and which is not wholly disproportioned to the 
provocation, she is required to make out a much stronger case for re- 
lief than when her own conduct has been entirely blameless ; and on 
this ground a divorce was refused in this case...................... 222 
Costs—The bill having been dismissed, and a divorce refused, on the 
ground that both parties were in fault, the costs were equally divided. 222 
Alimony pending suit for divorce-—The wife has a right to a support out 
of her husband’s estate, pending a suit for divorce against him, and also 
to such sum as is necessary to procure solicitors to conduct the suit for 
her ; and when this right is denied by the chancellor at any time before 
permanent alimony is finally set apart to her, a mandamus will be award- 
ed from the Supreme Court, to compel him to make the necessary or- 
der, as there is no other adequate and specific remedy.—£x parte King. 387 
Allegation of wife's fear, without stating facts, insufficient to enjoin husband's 
removal of his property —Where the wife files a bill against her husband 
for a divorce a vinculo, and alleges “ that she has just cause to fear, and 
in fact does fear, that upon the filing and service of this bill he will re- 
move or dispose of his whole property”, but does not state the facts 
which cause her fears, the allegations are not sufficient to authorize an 
injunction to prevent the removal of the defendant’s property........ 519 
8. Bill may be filed in county of defendant's residence—Held, on the authority 
of Reese v. Reese, 23 Ala. 785, that the bill in this case was improperly 
dismissed by the chancellor, on the ground that it could not be filed in 
the county of the defendant’s residence.—Wiley v. Wiley............. 704 
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DOWER. 
1. What seizin of husband gives right to dower.—To entitle the widow to dower 
in lands of which her husband was seized during the coverture, he must 
have been beneficially seized, though but for a moment, to his own use, 
and not as a mere conduit for passing the title—Edmondson y. Welsh 
VRID Ree eC en ee eine ak con biswils Sha eu awaga-s tert see eaeee eal 578 
2. Estoppel against denial of husband's seizin—Where the demandant’s husband 
was the mere conduit for passing the title from his vendors as trustees 
back to them individually, a party deriving title from them is not es- 
topped from showing that he had no beneficial seizin: his seizin is not 
thereby denied, but only explained .............cccceccssccccencess 578 
Evidence held sufficient to explain husband’s seizin—The demandant’s hus- 
band, on receiving a deed with covenants of warranty from the as- 
signees of a mortgage, re-conveyed to them on the same day by quit- 
claim deed ; and the subscribing witness to the deeds testified. that the 
husband purchased at the sale for the assignees, that no money passed 
between the parties, and that the transfer of deeds was intended to make 
good titles to the property: J///d, that the evidence was sufficient to 
show that the husband had no beneficial seizin of the land........... 578 


es 
i] 
- 























INDEX. 735 





EJECTMENT. 
See REAL ACTIONS, 


EMINENT DOMAIN. 

1, Lis application to City Water- Works of Mobile.--The right of eminent domain, 
in the assumption and appropriation of private property for public uses, 
is recognized and admitted, and supplying a city with water is admit- 
ted to be a public use within the meaning of the constitution ; but this 
right can only be exercised upon making just compensation to the own- 
er, nor does it confer on the lessee of the City Water-Works of Mobile, 
in connection with the several acts of the legislature relating thereto, 
the power to deprive other riparian proprietors of their right to the 
water of Bayou Chataque, which he can only obtain by pursuing the 
course pointed out in the statute-—Burden v. Stein...............00. 


ERROR. 

I. WHat IS REVISABLE ON ERROR, 

1. Amendment of declaration not revisable on errov.—The amendment of the dec- 
laration after issue joined, but before the cause is submitted to the 
jury, is diseretionary with the primary court, and consquently not revi- 
sable on error.—Goldsmith, Forcheimer & Co. v. Picard...... ones 

2, Decision on question of fact not revisable—When a cause is submitted to the 
decision of the judge, without the intervention ofa jury, on an agreed 
statement of facts, with leave to either party to appeal from his judg- 
ment, his decision on a question of fact is not revisable on error.—De- 
Vootell v. Dee'on dom. Thamiltom ...........06sscissvcsccccteisweueds 

3. Pleading to amended complaint, without objection, waives error in its allowance.— 
After a demurrer has been sustained to the original complaint, and leave 
given to the plaintiff to amend, if the defendant pleads to the amended 
or substituted complaint, without objecting to the leave to amend, or to 
the amendment itself, he thereby waives his right to revise on error the 
action of the court in allowing it—Bryan et al. v. Wilson........... 


II. War ERRORS ARE NOT REVERSIBLE. 

1, When defendant is entitled to judgment on verdict —Where issue is 
joined on several pleas in bar of the action, one of which is good, and 
the jury by their verdict “find the issues in favor of the defendants”, 
the defendants are entitled to judgments; and if the court erred in 
overruling demurrers to the other pleas, it is crror without injury, which 
will not reverse the judgment.—The State v. Brantley.............. 

5. Error without injury will not reverse—Mobile Ins. Co. v. McMillan... 

6. Refusal to strike out immaterial averments in declaration —The refusal to strike 
out immaterial averments, or matters which are stated in the declara- 
tion only by way of inducement, is not a reversible error, since the 
plaintiff could derive no advantage from them, nor could the defendant 
be thereby prejudiced.— Goldsmith, Forcheimer & Co. v. Picard...... 

7. Admission of relevant evidence for wrong purpose——When evidence is rele- 
vant and admissible for one specific purpose, its admission by the court 
for another purpose is not a reversible error.................0000e 

8. Error without injury —tlf the evidence, as stated in the bill of exceptions, 
shows that the plaintiff has not such a title as will sustain his action, 
the appellate court will not, at his instance, examine into the correct- 
ness of the charges given or refused by the primary court; since, even if 
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erroneous, no legal injury could have resulied to bim.—Reese vy. Harris, 
9. Erroneous admission of evidence cured by instructing the jury to disregard it— 
If illegal evidence is admitted for a single specified purpose, and the 
court afterwards instructs the jury “that the question is net before 
them, and they are not to regard any proof on that subject,’ no injury 
can possibly result from the error.—Thomas v. Henderson........... 
10. Error on trial of immaterial issue works no injury.—Where issues at law 
are directed io try the validity of a will and of a deed of gift, which are 
so connected by words of reference that ifthe will is valid the deed can- 
not be held invalid. and the verdict of the jury establishes the validity 
of the will, the trial of the other issue is an immaterial matter. and its 
regularity will not be looked into on error.—Dabbs v. Dabbs......... 
11. Costs.—Where the verdict is in favor of the will, and the court trying 








the issue erroneously renders judgment for the costs against the heir, 
besides certifying the costs to the chancellor, by whom also they are 
decreed against the heir, the error is without injury................. 
2. Erroneous admission of evidence cured by instructions lo jury — 
Although the admission of improper evidence is not cured, by a charge 
which leaves it discretionary with the jury to disregard it if they 
choose ; yet a charge, which instructs them, in effect. notwithstanding 
such evidence, to fiad for the party against whose objection it was ad- 
mitted, as to the single point oa which it could have any possible bear- 
ing, cures the error of its admission.—Winter v. Phelan............. 
HI. Wrar BRRORS ARE REVERSIBLE. 
13. Refusal to decide motion to exclude evidence, when made.—MeUargo 
URED 35. C2 le aE Ao 
lf. Reversal for erroneous affirmative charge.—An affirmative charge. 
by which a recovery is erroncously denied to the plaintiff on one speci- 
lied point, is good cause of reversal. although there may be defects in 
his proof on other material points; it not appearing from the record 
that these defects cannot be supplied on another trial——Llines and Wife 
SRR sR Loe etek ito hc mh wR asiahs a nos,s Sh abis 
15. Injury presumed from error.—tt ar incompetent witness, to whom 
objection is duly made and reserved, is allowed to testify to material 
facts, injury will be prestmmed from the error, unless such presumption 
is repelled by the record: and though soie of the faets to which he de- 
poses are proved withesses on the other side, yet this does not cure the 
crror.—Doe ex dem. Kennedy’s Heirs vy. Reynolds ..........0..0...... 
16. Injury presumed Jrom error.—-injary will be presumed from ihe 
erroneous admission of irrelevant evidence, unless the contrary clearly 
uppears ; since, if such evidence can do uo other harm, it may obscure 
the real points in issue.-—Thomas vy. De Graffenreid................ 
17. Remandment of cause on reversal of deeree—Where a bill tor di- 
voree is dismissed by the chancellor for want of jurisdiction, and his 
deerce is reversed on error, the cause will be remanded to the primary’ 
court, although the evidence shows that the complainant is cntitled to 
a decree, when it may become necessary to make soine provision for the 
wife, or some order in relation to her separate estate, which the appel- 
late court eannot make.—Wiley v. Wiley .......................... 
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ESTOPPEL. 

1. When adminisirator is estopped from denying that purchase was 
made with funds of the estate——Where an administrator agrees with 
his co-administrator that they will buy certain lands for the estate 
at the Goverment fand sales, and in compliaice with that agreement 
procures him to join in raising funds for thet purpose, and charges the 
estate with the expense of raising those funds; and prevents his co-ad- 
ministrator and the only adult son of the decedent from attending the 
sales, by assuring them that he will buy the lands for the estate, and at 
the sale prevents other persons from bidding for them, by declaring 
that he had come there expressly to buy them for the estate; and by 
these meaus, aud with these funds, buys the lauds for a sum greatly be- 
low what he would otherwise have hed to pay for them, and takes the 


title in his own name, and soon afterwards re-sells them for a large * 


profit—he is estopped in equity, as against those representing the es- 
tate, from denying that the funds belonged to the estate. (Chilton, C. 
J.,. dissenting.) —Mosely et al. vi Lane sco. 2). nce cociee die taceloee'e ave ne 
2, When plaintiff is estopped from bringing lrover by previous action 
of assumpsit and satisfaction thercof—The unauthorized transfer, by 
the secretary of ua incorporated insurance company, of promissory 
notes and Dills of exchange belonging to the company, is a conversion 
for which trover may be maintained; but if the company, with full 
knowledge of the tort. brings assumpsit against its secretary for the 
amount of tie bills and notes, summons the transferree by process of 
garnishment, takes judgment against him for the balance of indebied- 
ness admitted by the answer on account of the bills and notes, and co- 


erces satisfaction of the judgment—this will be held a confirmation of 


the transaction, and will estép the company from afterwards bringing 
trover against the transforree.—Firemen’s Ins. Co. v. Cochran & Co... 
Mortgage—Contemporaneous parol egreement.—A debtor by book 
account gave his creditor «a mortgage, which purported on its face 
tv secure Only his present indebtedness; but there was a contem- 
poraneous parol agreement that it should operate prospectively, so 
as to secure the account contracted during the remainder of the 
year. After the law-day of the mortgage, the debtor gave his note 
for the amount of the mortgage debt, with a surety as co-maker, to 
whom, in consideration of his signing the note, the creditor at the same 
time assigned the mortgage by written endorsement; and at the time 
of this transaction, the creditor stated that the debt due under the mort- 
gage was the amount for which the note was given, but no book or ac- 
count was produced, nor did the debtor say anything as to the amount 
of the debt: Held, tliat if the surcty signed the note with a knowledge 
of the parol agreement, he could not defeat a recovery on the note by 
insisting that the mortgage only afforded him a partial indemnity; and, 
on the other Land, that both his principal and the creditor were estop- 
ped from saying that the mortgage did not cover the entire amount for 
which the note was given.— Wright v. Bolling ............... aT eee 
4, Estoppel cannot arise from promise made on Sunday.—A promise made on 

Sunday to pay the balance due on a promissory note, against which 

the promisor has a valid defence, even if made under circumstances 
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which ordinarily would estop him from setting up that defence, is void 
under the statute, and has no binding effect—Hussey v. Roquemore. . 


. Estoppel against denial of husband’s seizin—Where the demandant’s husband 


was the mere conduit for passing the title from his vendors as trustees 
back to them individually, a party deriving title from them is not es- 
topped from showing that he had no beneficial seizin: his seizin is not 
thereby denied, but only explained.—Edmondson v. Welsh and Wife .. 
Estoppel against setting up outstanding title—Where the plaintiff 
and defendant in ejectment derive title through mesne conveyances from 
the same vendor, there is no necessity for proof of title beyond him, 
and the defendant cannot set up an outstanding title in a third person ; 
and that the plaintiff claims under a quit-claim deed, while the defend- 
ant claims under a subsequent purchase at execution sale, does not af- 
fect the principle, unless the defendant can show that the defendant in 
execution, after the execution of plaintiff’s quit-claim deed, acquired a 
superior title——Gantt v. Doe ex dem. Cowan.....................4. 


. Estoppel against denying validity of judicial proceedings by claim- 


ing title under them.—Where the plaintiff and defendant both derive 
title from a purchaser at an administrator’s sale, made under an order 
of the probate court, the defendant is estopped from denying the valid- 
ity of the proceedings connected with the sale.—Garrett et al. v. Lyle. 


. Admissions, conclusiveness of.—Admissions, to be conclusive on the 


party making them, must be made under such circumstances as to 
amount to an estoppel in pais.—Garrett’s Adm’rs v. Garrett & Garrett. 


EVIDENCE. ¢ 


i: 


-) 


ye 


4. 


I. GOVERNED BY WHAT LAW. 


Causes pending when Code took effect—The effect of the exception 
contained in section 12 is, to exempt causes pending when the Code 
went into operation—to-wit, January 17, 1853—from the operation of 
its provisions affecting testimony ; therefore, in such a case, the trans- 
ferror of the instrument sued on, though declared by section 2290 an 
incompetent witness for his transferree, may still be rendered compe- 
tent by a release.—Hiscox v. Hendree ...............0csscecccecs 


. Causes commenced since Code took effect—In all civil actions com- 


menced since the adoption of the Code, although founded on contracts 
whose validity must be determined by the old law, the rules of evidence 
prescribed by the Code must govern.—Mays, adm’r, &c. v. Williams.. 


I. MArrers JUDICIALLY KNOWN. 


Sheriffs.—The courts are bound to know judicially who are the sheriffs 
of the several counties in the State—Ingram v. The State........... 


II]. OF PARTIES TO ACTION. 


Plaintiff must swear to fact of non-payment.—If the plaintiff seeks 
(under section 2813 of the Code) to establish “the correctness of his 
demand” by his own oath, he cannot be permitted so to shape the facts 
to which he swears, as to deprive the defendant of the right to prove by 
his oath that the demand has been paid: he must, therefore, not only 
state facts which, if proven by other witnesses, would make out a prima 
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EVIDENCE—conrTINvUED. 
facie case Of indebtedness on the part of the defendant to him, but he 
must also swear to the fact of non-payment; and if he fails to do this, 
it is not erroneous to exclude from the jury all that he states.—Jordan 
NPUMMMOERR Otc ec acess < Fok nites snssts. ecShoroe oe aceharee ee SCE Care rs 
5, Motion to suppress answers, when and how made.—The party filing 
interrogatories to his adversary has the legal right to move the sup- 
pression of the answers, or any part of them, before the commencement 
of the trial; and if he wishes to review on error the action of the court 
on his motion, the proper practice, é¢ scems, is to decline to read the an- 
swers on the trial—McCargo & Cordle v. Crutcher.................. 
6. Refusal of court to decide such motion when made, reversible error. 
If the court, at the time such motion is made, “ declines to sustain or 
overrule said motion, remarking that it would decide on the motion 
when the facts of the case were developed”; and the party making the 
motion excepts to the action of the court, and then declines to read the 
answers on the trial, he is entitled to a reversal of the judgment ob- 
tained against hiv, if any portion of the answers embraced in the mo- 
tion contained illegal evidence. (Chilton, C. J., dissenting, held, that it 
was error without injury, since the court might properly have overruled 
ESE AAO BAAN aw hres cco sretar erat ect vaion os gahbivigsoon 8 oem Dare Overt Vin Ila actcenetee tere 
IV. Conressions—DecLarations—HeEaksaY—ReEs Grsrx. 
Defendant's declarations admitted on indictment for murder.—On 
the trial of several slaves under an indictment for the murder of ano- 
ther slave, a witness for the State (one B.) testified, that he came up 
with the defendants immediately after the fight, going towards the 
house of one W.; that one of them was bleeding profusely from a wound 
on the back of his head; that on his inquiring how it happened, Frank 
gave him a false account of the fight, and said that the deceased (who 
had gone off wounded, and afterwards died from the effects of the 
wounds) was not much huri, and had gone home, “and witness said 
that he evidently tried to conceal the fact that any scrious hurt had 
been done to any one in ihe fight ;°’ that he continued the conversation 
until he got to W.’s house, and witness then went in and brought W. out 
into the yard where the negroes were. W. was afterwards introduced 
as a witness by the prisoners, and testified, that he came out immedi- 
ately upon B.’s going into the house, and that B. came back into the 
yard with him; “and the prisoners then offered to prove by him, that 
when he came out, Frank, in reply to questions propounded by him, 
made a full and fair statement of all that occurred in the fight—the 
wounds which he had inflicted upon the deceased, the manner in which 
the fight had been brought about, and the way in which he had been 
wounded.” Held, that these declarations were admissible evidence for 
the prisoners, being acontinuation of the conversation commenced with 
B., although he did not hear them, and tending to rebut the truth of 
his statement that Frank evidently tried to conceal the true facts of the 
case.—Frank ct al. (slaves) v. The State. ..............cccececccees 
Declarations of ownership, unaccompanied by possession, not admis- 
sible evidence.—Declarations of ownership of a slave, made by a party 
who is not shown to have had possession at the time, are not admissible 
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evidence for him in a suit involving the title—Rowan v. Hutchisson. 398 
9. Declarations of slaves inadmissible on question of ownership.—The 
declarations of an old female slave, who lived at the same house with 
her grandchildren, respecting her possession of them, are not admissi- 
ble evidence on the question of ownership, since (other reasons aside) 
she cannot have such possession as will authorize their admission... .. 328 
10. Admissibility of other evidence to prove ownership.—In detinue 
against a sheriff for slaves taken under attachment, the question was 
whether the slaves belonged to plaintiff, or to his brother, the defendant 
in attachment, who had gone to California before the levy of the attach- 
ment, leaving the slaves in the house in which he last resided: Jidld, 
that defendant, to repel the idea of abandonment on the part of said de- 
fendant in attachment, and to show title in him, might prove that, while 
in possession of said slaves, he had mortgaged them; that when the steam- 
boat on which he left was about quitting the wharf, he declared his in- 
tention soon to return; and that plaintiff, after his brother’s departure, 
had returned an assessment under oath of his own property, in which 
SBN MARR VIOS WEDD SIOL BRCANUOE 6 5.5 5.5.5 :5 oceans oeascid wees seeseseees 328 
11. Deed received in evidence as an admission in writing .............. 328 
12. Declarations of ownership, when accompanied with possession, and 
when referring to past transactions.—Declarations of ownership of a 
slave, when accompanied with possession, are admissible evidence as a 
part of the res geste ; but declarations referring to a past transaction are 
mere hearsay, and therefore inadmissible.—Martin v. Hardesty ...... 458 
13. Hearsay inadmissible.—A witness, who saw two persons engaged in 
writing, cannot testify to the charactcr of the writing from what one of 
the parties afterwards told him respecting it: such evidence, relating 
to a past transaction of which the conversation formed no part, is mere 
ERS eee te eee eT Peer ee Tr eT ee rer eer eee 458 
14. Declarations of ownership by one in possession admissible as part 
of the res geste.—The declarations of the defendant in execution to the 
sheriff, when the latter was about to levy an execution on another slave 
as the property of his son—“ that he might go contented without her, 
that he would never get a negyo there on his son’s account, and that 
every negro there belonged to himself’—when it is shown that the 
slave in controversy was then in his possession, are admissible evidence 
as part of the res geste, being explanatory of his possession.—Thomas 
PRC eal uc ois moe ionic psi es Sia aS Se INES a Sis wid sbo'o'bis < 523 
15. Admissions of one joint contractor admissible aguinst others —In 
assumpsit against three joint makers of a promissory note, the admis- 
sions of one of the defendants are competent evidence against his co-de- 
fendants ; at least, until the inference arising from the face of the note 
is rebutted, and it is shown that he is not jointly interested with the 
EE EE cious nkd sapisbwnedeesaiveenwnuves cases .... 553 
16. Relevancy of evidence as tending to show ownership.—Where the 
slaves in controversy lived and worked on the plantation owned by the 
defendant in execution, together with himself and his children, and 
constituted a part of his family, the fact that he furnished the family 
with necessaries, is evidence (though weak) tending to prove his own- 
ership of the slaves.—Thomas v. De Graffenreid ................45. 651 
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EVIDENCE—continven. 
17. Relevancy of evidence as tending to disprove ownership.—iut the 
fact that the defendant in execution did not obtain eredit on the faith 
of the slaves in his possession, is not competent evidence to disprove 
Pre RPRE ORT EIR Cees 2000027. 6G: cigs isie'n! 8 9 10s sussdtesor kid ag ata IE Se i eee 651 
18. Declarations explanatory of possession.—The answer of a third per- 
son, to a proposition to purchase one of the slaves in controversy, is 
not competent evidence, unless it is shown that the slave was in his pos- 
session, and the reply tended to explain that fact....... ies spite 651 
19. Declarations in disparagement of title —Declarations made by the 
defendant in execution, while in possession of the slave in controversy, 
to the effect that said slave did not belong to him. but to the claimant, 
who was his daughter, although they may be entitled to but little (if any) 
weight, are admissible evidence for the claimant......... Brite Acs . 651 
20, Admissions, conclusiveness of —Admissions, to be conclusive on the 
party making them, must be made under such circumstances as to 
amount to an estoppel in pais.—Garrett’s Adm’rs y. Garrett & Garrett. 687 


VY. Primary ann Seconpsry. 


21. Primary and secondary evidence of deeds—Paroi evidence cannot be re- 

ceived to prove the existence of title to land by patent or deed, until 

the proper predicate is laid for its introduction.—Hussey v. Roquemore. 281 
22. Non-residence of grantor not sufficient to authorize secondary evidence of deed —In 

a suit to which the grantee is a party, the non-residence of his grantor, 

of itself, does not authorize the introduction of secondary evidence to 

prove title in the grantee under the deed: the presumption being that 

the deed is in the possession of the grantee, he must be notified to pro- 

duce it, or its loss or non-existence must be established, before resort 

can be had to inferior evidence........ sictajom oes esaicyohsiscerts Sener Cis) 
23. Parol evidence of judicial proceedings inadmissible—A witness 

cannot testify to the foreclosure and sale of mortgaged premises: the 

record of the suit is the proper evidence-——Doe ex dem. Kennedy’s Heirs 

Ve BREN SIONS oi0)a\si¢-5icceiers aie-e eNaysiatel vasniol uel ouen <kt aieus tater SajeeGnieinseieeOOe 
24. Waiver of objection to secondary though primary is not produced. 

When a party elicits, on cross-cxamination of a witness, parol evidence 

of judicial proceedings, which constitutes new matter and is directly 

responsive to the intcrrogatory, and afterwards declincs to read the an- 

swers to the cross interrogatories on the trial, he cannot, when his ad- 

versary offers to read them, raise the objection that the record was not 

produced nor its absence accounted for; and that the evidence thus 

elicited is also incidentally stated by the witness in answer to a direct 

interrogatory, docs not affect the principle—Thomas v. Henderson... 523 
25. Proof of merchant's account by parol testimony of his clerk and by 

his books.—-A merchant’s books are not admissible evidence for him, in 

a suit on an account, except by the defendant’s consent; ner, conced- 

ing their admissibility, would they be higher or better evidence than 

the positive testimony of his clerk, who swears to the sale and delivery 

of the articles, although he cannot recollect their dates, and has never 

compared the account with the hooks.—Godbold v. Blair &Co....... 592 
26. Merchant’s clerk may testify to what facts—A merchant’s clerk 

and book-keeper, who testifies that he made all the entries on the books, 
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EVIDENCE—continvep. 
and that he charged nothing as sold which was not sold, may further 
testify “that he is satisfied and believes that all the items charged in 
the defendant’s account were sold, though he cannot recollect them,” 
DU MAHE SU SERSISNRNML CD SOM oe os aiSicis RS ct oo a Viv g cid wie e uis ae Sls bo SEED 259 
VI. PaROL, WHEN ADMISSIBLE TO AFFECT WRITTEN. 
27. To explain illegible figures in record—Where tie date of an attachment is 
__ illegible, two figures having apparently been written and blended to- 
gether, the testimony of the clerk who issued the writ is admissible, in 
connection with it, to show that the wrong date had been first written 
by the attorney, and that he had corrected it.—Goldsmith, Forcheimer 
MDOT CANE isc kinca Sas si. umuieus aR aueeu piesa uaisaseeenes 142 
28. Covenant cannot be varied by parol.—Tiie legal effect of a covenant cannot 
be varied by a parol contemporaneous agreement ; as where a vendee, 
with covenants of warranty, agrees by parol to pay an outstanding in- 
cumbrance.—Holley v. Younge..... Revie eee Ree cemineeteR es 204 
29. Admissibility of parol evidence as to facts dehors written—In a suit on a 
promissory note by the payee against a surety, who signed as co-maker 
with his principal, the defendant introduced evidence, to show a partial 
failure of consideration, that the note was given for the amount of a 
book account due from his principal to plaintiff, which was secured by 
a mortgage purporting on its face to secure the amount of the debt 
then due ; that after the execution of the note and mortgage, the amount 
of this debt became a material question in a certain suit, in which plain- 
tiff was examined as a witness ; and that on his examination as a wit- 
ness in said suit, he could caly prove a portion of the items embraced 
in the account : Jéld, that plaintiff might rebut this evidence, by making 
proof of other items in the account for articles sold after the execution 
of the mortgage, but hefore the date of the note; and that such proof 
did not tend to vary or affect the terms of the mortgage, since the ques- 
tion at issue was whether the note was supported by a consideration, 
and not whether the mortgage operated prospectively or only secured 
the existing indebtedness.—Wright v. Bolling. ............ 0. cece eee 259 
30. Parol evidence inadmissible to supply omission in written will—-There is no 
legal principle more firmly established by the uniform and constant de- 
cisions of judicial tribunals, than the rule which declares that an omis- 
sion in a written will cannot be supplied by parel._-Abercrombie’s Ex’r 
Sr PPR OP PMTOMEUIE OAMCIDS Gog so oss oio.o 5 civic arsenic eddies swe Rewanecaleee OD 
31. Admissibility of parol evidence to prove ahsolute deed a trust—It is the set- 
tled law of this State, that parol evidence is admissible to show that a 
deed, absolute on its face, was reecived in trust for a particular pur- 
pose, and that the vendee was a mere conduit for passing the title —Ed- 
mondson v. Welsh and Wife................ Bstsiesaterae teak ssa weis 
32. Objections to parol evidence, on the ground that it tended to vary the 
legal effect of a sale under execution, considered and overruled.—Gar- 
fetta Adm'rs vy. Garrett @ Garrett. . oo... ce eee eceececeaces 687 


VII. Revevancy ayp Apwissipmury GENERALLY. 
33. Zo show defendunt’s instruinentality in the levy of attachment—Evidence of 
the fact that one of the defendants agreed, if another creditor (whose 
attachment was first in the hands of the sheriff) would yield the prefer- 
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EVIDENCE—conTINvEb. 
ence to their attachment, that he would find property belonging to the 
plaintiff on which the attachment might be levied, and on which it was 
subsequently levied, is relevant and admissible for the plaintiff, as tend- 
ing to show that said defendant was instrumental and active in causing 
the attachment to be levied ; and being admissible for this purpose, its 
admission by the court for another purpose is not a reversible error. 
Goldsmith, Forcheimer & Co. v. Picard. .......... 0.0000 ccc cece cece 142 
34. Prior allachment, sued out by another creditor, and levied on the same goods. 
Although the defendants, who are sued as partners, cannot be held re- 
sponsible for the separate act of one partner in procuring the levy of 
another attachment in favor of another creditor ; yet where the attach- 
ment on which the action is founded, by the sheriff's return thereon 
endorsed, shows that the goods had been first taken under the other at- 
tachment, the plaintiff may show that the goods levied on were more 
than sufficient to satisfy that attachment, and may introduce the attach- 
mont ANG lOVy Lor this PUNPORe .:. 56 oils sie oasis Sade eweie Nene teeee 142 
35. Evidence of plaintiff’s general credit and reputation, when admissible.—Evi- 
dence of the plaintiff’s general credit and reputation, i seems, is not ad- 
missible for him in case to recover damages for the wrongful and vexa- 
tious suing out of an attachment, until it has been assailed ; but where 
the record shows that his general reputation was put in issue by the 
evidence, he may offer evidence to sustain it...................0000. 142 
36. Endorsement of levy on fi. fa. admissible evidence against claimant.—The sher- 
iff’s endorsement on a fi. fa. of his levy is admissible evidence against 
the claimant, on a trial of the right of property, for the purpose of show- 
ing its levy on the slave in controversy.—Thomas v. Henderson...... 523 
37. Act tending to show negligence may be proved to have been done under advice of 
physician —Where the plaintiff introduces evidence of an act tending to 
show negligence in the treatment of the slave—e. g., his removal by 
railroad, while sick—the defendant has the right to prove that he acted 
under the advice of a physician.............. cc ceeeeecsccscccdeces 535 
38. Evidence of value at time and place of sale-—Where cotton, bought by sam- 
ple in Montgomery, Alabama, in January, was shipped to New Orleans, 
and there re-sold at public action in May, after notice to the vendor, 
the price brought at the re-sale may be looked to by the jury in de- 
termining the actual value in Montgomery at the time of the sale, when 
the other evidence in the cause shows the value of the sampled cotton 
in Montgomery at the time of sale, in New Orleans at the time of re- 
sale, and that the relative value of the sampled and damaged cotton 
was the same in both places.—Foster v. Rodgers................0008 602 
39. Evidence held relevant and corroborative—Where two witnesses testify to 
apayment of money,—one stating that it was made before the com- 
mencement of the action, and the other not specifying the time at all, 
the testimony of the latter cannot be rejected as irrelevant, but must 
be regarded as corroborative of the former.—Garrett’s Adm’rs v. Gar- 
HONG iy MARTON ccc chins css. sharers idl siia's aie al oie sislenlegt aheeeer eset eeeRNS . 687 
40. Opinion of witness inadmissible—In an action to recover damages for 
shooting a dog, a witness cannot be asked, “ whether, from his knowl- 
edge of the dog, he did or did not consider him a nuisance.”—Parker 
ee ee eT eer ee 
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EVI DENCE—coyrinv1 ED. 
Vil. Buroes-—Wetenr—scerviciency. 

41. Circumstantial evidence in criminal cases—To warrant a conviction in 
criminal cases upon circumstantial evidence only, where the circum 
stances are inconclusive in their character—i. e. such that, admitting 
all they tend to prove, the guilt of the accused is still left wholly uncer- 
tain, or dependent upon some definite probability—they must be so mul- 
tiplied as to increase the probability to an indefinite cxtent beyond the 
reach of mere calculation ; but this principle does not apply to circum- 
stances of a conclusive character, and therefore, before the appellate 
court can determine that the primary court erred in refusing a charge 
which asserted the principle generally, the record must show that the 
evidence was confined to facts entirely inconclusive in their tendency. 
The true test is, not whether the circumstances proved produce as full 
conviction as the positive testimony of a single credible witness, but 
whether they produce moral conviction to the exclusion of every rea- 
sonable doubt.—Mickle v. The State........ Sere ee fore Batand Sysebeictiake 

42. Preponderance of evidence in civil cases—In the absence of legal presump- 
tions, it is for the jury alone to determine what amount of evidence is 
required to produce conviction in their minds; and a charge, which in- 
structs them “that, in civil cases, all that is required is that the proof 
shall preponderate in favor of one party or the other, and that they 
must find according to the preponderance of the proof,” invades their 
province, and is therefore erroneous.—Mays y. Williams........ 

43. Distinction between positive and negative testimony.——W here one witness swears 
that, in a certain conversation, he heard a party use particular language, 
while another, who was present at the same time, testifies that he did 
not hear it, the law gives more weight to the positive than to the nega- 
tive testimony ; but this principle does not apply, where one witness 
testifies that the conversation had reference to a particular slave in 
controversy, while the other icstifies that it did not relate to her, but 
to another slave, and cach swears that le heard and remembers the 
whole conversation.—Harris v. Bell et al..... see omanis Sis) sVomners 

44, Sufficiency of evidence to auiorize recovery —Y ositive ceriainty is not or- 
dinarily attainable in actions on open accounts: If the jury are reason- 
ably satisfied from the evidence of the existence of the facts which con- 
stitute the alleged indebtedness. it is sufficient to authorize a recovery 
by the plaintifi—Godhold v. Blair & Co. .... 2.6 eee eee ee eee vo 


IX. OBJECTIONS, WHEN AND HOW MADE. 


45. Specific objection necessary.—lt a party wishes to object to the testimony 
of a witness, on the ground that his evidence shows that he is not qual- 
ified to testify to the fact in question, he must make a specific objection 
to it on that ground.—Goldsmith, Forcheimer & Co. v. Picard....... , 

46. Motion to admit or cxelude evidence, of which part ws legal and part illegal. 
Plaintiff having offered a deposition in evidence defendant moved to 
exclude the answer to the third interrogatory, which contained some 
legal and some illegal evidence ; “and thereupon the court excluded all 
and every part of said evidence from the jury, and plaintiff excepted” : 
Held, that the action of the court was not erroneous.—Hiscox v. Hen- 
oO OB Eig So Ee eee ee ee Pe Sk oe 
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EVIDENCE—contineen. 
17. General objection to evidence, of which part is legal—-A general objection to 
evidence as a whole, when a part of it is legal; may be overruled. 
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MIM UE Vs SAMTUUNGV ee tc ais sy cee sls tes Lee eae eae et ren ete nee 458 
Murad V. ronderson 0 oe ee aS §23 
Garrett’s Adm’rs v. Garrett & Garrett. ...... 0.0.0... ccc cee eee eee 687 


48, Waiver of objection to secondary though primary is not produced—When 2 
party elicits, on cross-examination of a witness, parol evidence of judi- 
cial proceedings, which constitutes new matter and is directly respon- 
sive to the interrogatory, and afterwards declines to read the answers 
to the cross-interrogatories on the trial, he cannot, when his adversary 
offers to read them, raise the objection that the record was not produced 
nor its absence accounted for; and that the evidence thus elicited is 
also incidentally stated by the witness in answer to a direct interroga- 
tory, does not affect the principle-—Thomas v. Henderson............ 23 
49, Demurrer to evidence—When a demurrer is interposed to evidence ad- 
duced in support of a plea, the defendant may be compelled to join in 
it; and if the evidence is insufficient to support the plea, judgment 
should be rendered for the plaintiff{—Williams v. McConico.......... 572 
50. General objection to evidence, of which part is legal —Where two depositions 
are offered in evidence, and are objected to “on the ground that no in- 
terrogatories, cross-interrogatories, or commissions issued to take the 
testimony of said witnesses or cither of them”, the entire objection may 
be overruled if either deposition is unobjectionable-—Thomas v. DeGraf- 
HORN panes RTS I ater NSIS a 320% ahs falas rate ets sd Oe OT SAMOA 651 
51. Specific objection to evidence waives other objections—An objection to evi- 
dence on a single specified ground is a waiver of all other objections 
to it—Garrett’s Adm’rs v. Garrett & Garrett. 0.0.0.0... 00. c ee eee . 687 


EXCEPTIONS, BILL OF. 

1. Construed most strongly against appellant, and in favor of ruling of primary 
court—In an aciion on an open account for work done, defendant 
proved an agreement, made “in the spring of 1852”, that goods to be 
furnished by him to plaintiff’s sons, who were over twenty-one years 
of age, should be received in payment on plaintiff’s account for the 
work then being done; and his accounts against the sons, “for goods 
furnished in 1852”, were also produced and proved, but were not set 
out in the record. The court ruled out these accounts, and the defend- 
ant excepted : Zdd, that it would be presumed, on error, that some of 
the items in the accounts were for goods furnished to the sons before 
the making of the agreement proved, since this construction would 
support the ruling of the primary court.—Nash & Robinson v. Shrader, 377 


EXECUTIONS. 

1. Fi. fa. issued after defendant's death void.—A fi. fa. issued after the defend- 
ant’s death, without a revival of the judgment, is void, except when 
issued to continue a lien acquired by a previous valid fi. fa—Collier’s 
PEAR Wea WW AUNT Sas G.I IS ee BS Pee Dis NTE TER IS steed 291 

2. Bond of indemnity to procure levy of void execution, itself void—A bond of in- 
demnity given to induce a sheriff to levy a void execution, is itself void, 
and cannot be enforced by suit.........0......40. TTT Tee eee 
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EXECUTIONS—continvrp. 
3. Fi. fa. issued within what time to preserve lien.—Under the statute regulating 
the practice in the common-law courts of Mobile, which provides (Pam- 
phlet Acts 1853-4, p. 92, § 10) that “ the lien acquired by any execution 
issuing from cither of said courts shall not be lost, if alias executions 
issue to the sheriff without integval of more than ninety days”, an original 
execution was returned on the 14th April, and an alias was issued on 
the 14th July next thereafter: J/edd, that the lien was not lost.—Lang 
RMB rG Sh aot ne ta apts Deas AeA Ne MOOS oan eeats wien es 0 
4. Fi. fa. on void delivery bond amendable.—A Ji. fa., issued on a void delivery 
bond, against the defendants in the judgment and their surety on the 
bond, if it correctly describes the judgment, by iis date, amount, and 
names of parties, is neither void nor yoidable as to the defendants in 
the judgment, but may be amended by striking out the name of their 
surety on the bond.—Deloach vy. The State Bank..................0. 437 
5. Endorsement of levy on ji. fa. admissible evidence against claimant.—The sheriff ’s 
endorsement on a ji. fz. of his levy is admissible evidence against the 
claimant, on a trial of the right of property, forthe purpose of showing 
its levy on the slave in controversy.—Thomas y. Ilenderson.......... 523 





IXECUTORS AND ADMINISTRATORS. 


1. Administrator's duties and liabilities-—Kesulting trusts in lands purchased by him 
with funds of the estateand re-vold at a profi_—An administrator is bound 
_ hot to do anything which has a tendency to interfere with his duty in 
discharging the trust. His office is not conferred on him for the pur- 
pose of enabling him successfully to engage in intrigues for his private 
benefit. If he purchases land, or other property, with the money of the 
estate, and afterwards re-sells it at a profit, the benefit of the purchase 
enures to the estate, and not to himself individually —Mosely et al. v. 
62 
2. Estopped by his conduct from denying that the purchase was made with funds of 
the estate-—Where an administrator agrees with his co-administrator that 
they will buy certain lands for the estate at the Government land sales, 
and in compliance with that agreement procures him to join in raising 
funds for that purpose, and charges the estate with the expense of rais- 
ing those funds; and prevents his co-administrator and the only adult 
son of the decedent from attending the sales, by assuring them that he 
will buy the lands for the estate, and at the sales prevents other persons 
from bidding for them, by declaring that he had come there expressly 
to buy them for the estate ; and by these means, and with these funds, 
buys the lands for a sum greatly below what he would otherwise have 
had to pay for them, and takes the title in his own name, and soon af- 
terwards re-sells them for a large projit,—he is estopped in equity, as 
against those representing the estate, from denying that the funds be- 
longed to the estate. (Chilton, C. J., dissenting.)........ sivesciecess 
3. Executor’s assent to legacy, and its effect—If a life estate in a slave is bee 
queathed to one person, with a vested remainder to another, the assent 
of the executor to the legacy of the particular estate is an assent to the 
remainder, and renders the interest of the remainder-man, which was 
previously equitable and inchoate, a complete legal interest—Gibson 
eT ee er mer 























EXECUTORS AND ADMINISTRATORS—conrrvuzn. 
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Administrator de bonis non cannot be appointed until office vacated by predecessor. 
After the grant of letters of administration to a person entitled to and 
capable of discharging the trust, the probate court has no pewer to 
make any new appointment to the office until it is vacated, either tem- 
porarily or permanently, by the death, resignation, removal, &c., of 
the first administrator : such new appointment before the office is va- 
cated, is totally void, and confers no authority on the person appointed 
to have the first administrator cited to make final settlement.—Mat- 
thews Vs DOUsRitG ANG WHE... oo. 5 sss ose te paladins <berde sierra deeeiele 273 
Final decree, rendered within eighteen months after grant of letters, and discharg- 
ing administrator from further liability, void—If an administrator, after 
qualifying under a regular appointment by the probate court, has nev- 
er resigned, and has not reported the estate either solvent or insolvent, 
a final decree. rendered within eighteen months after his appointment, 
that he “ go hence discharged from further liability as such administra- 
tor,” is utterly void—it neither affects his rights or liabilities as admin- 
istrator, nor authorizes the appointment of an administrator de bonis 


FTE OT ACTON SK Se iore Sis vcd oc san le ENE 5:05 94 bs we ORR na eae 


. Whether such decree is of any validity as confirming and allowing administrator’s 


accounts—Such a decree, if admitted to be valid so far as it confirms 
and allows the administrator’s accounts (as to which, guere ?) cannot be 
conclusive beyond the very items mentioned in the account, nor pro- 
tect the administrator from liability as to all other matters........... 273 


. Bequest to executor in trust enures to next of kin on failure of trust—Where 


property is bequeathed to an executor in trust for a specific object, 

which fails or is declared invalid, he takes no personal interest in it, 

but a resulting trust then arises in favor of the next of kin.—Aber- 

crombie’s Ex’r v. Abercrombic’s Heirs. '........... cc. ccecccceeees 489 
W hat disqualifies widow from administering on ker husband ’s estate—A widow 

is entitled to administer on her husband’s estate, unless disqualified by 

some one of the causes specified in section 1658 of the Code; but the 
fact that she had separated and was living apart from him at the time 

of his death, and entertained feelings of hostility towards him, does not 

disqualify her.—Williams v. McConico..................cceeceeeees 572 
Widow's right to administer—A widow is entitled to administer on the 

estate of her deceased husband, if, being competent in law, she makes 

application within forty days after his death is known, unless she re- 

linquishes her right in one of the modes specified in the statute (Code, 

§§ 1662, 1674): a recital in an order of court, granting letters of ad- 

ministration to other persons, that it is “made known to the court, by 

A. B., special attorney of said widow, that she relinquishes her right of 

administration to the applicants”, does not debar her from applying for 

letters before the expiration of the forty days—Dunham y. Roberts. 701 


10. Conelusiveness of order granting letters of administration—A grant of letters 


of administration to a third person, on an ex parte application, does not 
preclude the widow from asserting her right by petition to the court, 
asking the revocation of the former letters, and the grant of letters to 
herself. The provisions of the Code (§ 1696), specifying the causes for 
which an administrator may be removed, do not apply to such a case. 701 
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FRAUDS, STATUTE OF. 


1. Services performed under void (because parol) contract recoverable at law—A\- 
though an action at law cannot he maintained for the breach of a con- 
tract which is void under the statute of frauds because not reduced to 
writing, yet a recovery at law may he had for services performed nn- 
der it.—Sims v. McEiwen’s Adm‘r.......... 0 ...--5565 Nod ats eee 

2. Charge, respecting the effect of three years’ possession of personal 
property, under statute of frauds, held correet.—Rowan v. Hutchisson. 

3. Deed void as to third persons, good between parties-A deed which is fraudu- 
lent and void as to creditors whose debts are delayed, is nevertheless 
valid as between the partics themselves, and neither can set up the 
fraud to avoid it.—Wiicy, Banks & Co. v. Knight................... 

4. Statute doesnot apply to resulting trusts —The statute of frauds has no ap- 
plication to trusts created by operation of law alone, which may always 
be established hy parol, except where some rule of evidence prevents it. 





184 


429 


336 


Caple ct al. v. McCollum................ Plata reiee ie nS aed BIR ee cde OL 


5. Fraudulent contract cannot be established in equity —Equity will not interfere 
to declare a contract, which is on its face an absolute sale, to be a trust 
or mortgage, when the evidence shows that the transaction was intend- 
ed to defraud the vendor’s creditors. In pari delicio, potior est conditio pos- 
SNURNENS A MANILAOY We VOR b anss oy 5 iki ie lewis SUN esle iain klein Lave sraraeleianes 

6. When statute of frauds will not prevent recovery for money had and 
received under executed parol contract.—Conceding that a purchase 
of lands at execution sale, under a parol agreement with the defendant 
in execution to purchase for his benefit, will enure to the benefit of the 
purchaser himself, under the operation of the statute of frauds ; yet, if 
the purchaser re-sells the lands, taking a note for the purchase money, 
and places this note in the hands of a third person for the benefit of the 
defendant, the latter may maintain an action for moncy had and re- 
ceived, to recover its proceeds when collected, and the statute of frauds 
is no defence to the action—Garvrett’s Adm’rs y. Garrett & Garrett... 


GAMING. 

1, Room in second story, rented anid occupied as sleeping apgrtment, 
not necessarily within prohibition of statute, because lower story is 
used by another for sale of spirituous liquors ——A room on the second 
floor of a two-storied house, rented and occupied by the defendant as a 
sleeping apartment, is not brought within the prohibition of the statute, 
by the mere fact that the lower story is used hy another person for the 
sale of spirituous liquors.—Dale and Underwood vy. The State........ 

2. Country store-house is a public house, and prima facie an entirety.—A 
store-house in the country is a public house, within the meaning of the 
statute against gaming, (Code, § 3243) ; and if it consists of two rooms, 
one abové the other, and the owner controls hoth, while he uses the 
lower room as his store, the upper room also is within the prohibition 
of the statute, unless it affirmatively appears that it is not used as an 
appendage to the store, nor in the prosecution of its business, nor in 
connection with the store for the convenience and accommodation of 
the owner, his employees or customers, but is occupied for some justi- 
fiabie private purpose, entirely disconnected from the business of the 
store, or the convenience of the customers.—Brown v. The State..,... 
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GARNISHMENT. 
See ATTACHMENT AND GARNISHMENT. 


GIFT, DEEDS OF. 

1, ‘Heirs of the body’ held limited by ‘die leaving’ to issue living at death 
of first taker, and reversion supported.—A deed of gift was in these 
words: “I give, grant, and confirm unto my daughter Eliza a negro 
girl, named Perse, to have, hold, and enjoy said property and her in- 
crease during the natural life of my said daughter, which property, at 
her death, shall degcend to the natural heirs of her body ; provided al- 
ways, and upon this condition, and it is the true intent and meaning of 
these presents, that in case my said daughter die leaving no natural heirs of 
her body, then, and in that case, said property shall revert back and 
form part of my estate”: Zed, on the authority of Bell and Wife v. Ho- 
gan, 1 Stew. 536, that Eliza took only an estate for life, and not the ab- 
solute interest ; that the werds ‘die leaving’ limited the words < heirs 
of her body’ to issue living at the death of the first taker; and that on 
her death, leaving no issue, the grantor’s personal representative might 
recover the property.—McVay’s Adm’r v. Ijams.................0.. 238 

2. Settled rule of property binding on courts—When a rule of property 
has been settled by judicial decision, and may reasonably be supposed 
to have entered into the business transactions of the country, it is the 
duty of the courts to adhere to it, and to leave the corrective to the 
I vedic aes imcnth kcihetassedtwiean tna shen amepee Rean 238 


GUARDIAN AND WARD. 

1. Guardian’s power, if unrestrained by statute, over ward’s personal estate. 
A guardian has power, if not restrained by statute, to sell his ward’s 
personal estate without an order of court, and his sale will convey a 
good title tv x bona fide purchaser; and therefore, if a guardian, ap- 
pointed in Tennessee, sells his ward’s slave in this State to a bona fide 
purchaser, and infant cannot recover him without making proof of the 
statute law of Tennessee.-—Woodward v. Donally...............005- 198 

2. His liability for torts of ward—lIf a guardian hires out his ward's 
slaves, and afterwards deprives the hirer’of their services during the 
term, by harboring them when run away,the is guilty of a breach of 
contract; but to make him responsible for the act of his ward in har- 
boring the slave, he must be in some way connected with it, and it must 
be shown to have been done by his directions, or with his assent ; it is 
not sufficient to show that he had previously allowed his ward to make 
contracts in relation to his own property, and had refused to entertain 
a proposition to rescind the contract until he had consulted his ward. 
RY Wis 6 2 a0 snk tr andxGues satecior reson eee 553 


HUSBAND AND WIFE. 

1, Husband may maintain detinue in his own name, without joining 
wife, to recover slave in which she has vested remainder, after termination 
of life estate—If a slave is bequeathed to one person for life, with a 
vested remainder to an unmarried woman, who subsequently, (and af- 
ter the slave has gone into the possession of the first taker with the exe- 
cutor’s assent) marries, her husband nay, after the termination of the 
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HUSBAND AND WIFE—continvep. 
life estate, maintain detinue in his own name, without joining his wife, 
against a purchaser from the person having the particular estate; Chil- 
ton, C. J., and Goldthwaite, J., resting the decision on the ground, that 
marriage vests in the husband the absolute interest in all the wife's 
personal chattels which she has in actual possession, and the right to 
recover by suit her personal chattels held adversely by others; and 
Rice. J., holding that the absolute title was vested in him.—Gibson v. 
et oh Ey Sia PL, Sana eyes ee ee er Poe naar ne eee 
2. Husband, as trustee, may interpose a claim at law.—If no trustee is 
provided for in the marriage settlement, the legal title to the separate 
estate of the wife is necessarily vested in the husband, if he reduces the 
property into possession: and having the legal right, he may interpose 
a claim at law, when her property is levied on, and try the right of 
property.—Gerald and Wife v. McKenzie ...................000 00. 
3. But wife cannot compel him to interpose, and may therefore come in- 
to equity.—But, although the husband, in such case, may assert his 
legal title at law, yet the wife cannot compel him to do so, and for this 
reason she may at once apply to a court of equity for the protection of 
MME HC ee ren sak G she eset iN com Diane ce hs Sree 
4, Provisions of Code (§ 2131) apply only to separate estates created 
by law.—Section 2131 of the Code, which authorizes the wife to sue 
alone when the snit relates to her separate estate, applies only to sepa- 
rate estates created by statute, and not to those which were created by 
the act of the parties before the existence of the statute............. 
5. Bill filed by husband and wife held her bill alone.—When a bill, which 
is filed in the name of husband and wife, concerns only the separate es- 
tate of the wife, seeks only to establish and protect her rights and inte- 
rests,.and asks no relief for or against her husband, it will be regarded 
as the bill of the wife alone, and the husband will be considered only 
NIN eos 25's sslon a sai pcnanws si Mi csedoveuscd 
6. What is cruelty on part of husband—Cruelty, where it does not affect life, 
limb, or health, is frequently a relative term, whose meaning must be 
determined by the particular circumstances of each case : between per- 
sons of education, refinement, and delicacy, the slightest blow in an- 
ger might be’ cruelty, while between persons of a different character 
and walk in life, it might not mar to any great extent their conjugal 
relations, nor materially interfere with their happiness.—David v. David. 
How affected by provocation on part of wife—-If the evidence shows that the 
wife, by her own misconduct, has brought upon herself the ill-treatment 
of which she complains, and which is not wholly disproportioned to the 
provocation. she is required to make out a much stronger case for re- 
lief than when her own conduct has been entirely blameless ; and on 
this ground a divorce was refused in this case.................0000e 
8. Alimony pending suit for divorce—The wife has a right to a support out 
of her husband’s estate, pending a suit for divorce against him, and also 
to such sum as is necessary to procure solicitors to conduct the suit for 
her ; and when this sight is denied by the chancellor at any time before 
permanent alimony is finally set apart to her, a mandamus will be award- 
ed from the Supreme Court, to compel him to make the necessary order, 
as there is no other adequate and specific remedy.— Ex parte King... 
9. Code (§ 2131) inapplicable to separate estates created by will—Section 2131 of 
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HUSBAND AND WIFE—continvrp. 

the Code, which requires the wife to sue alone when the suit relates to 

her separate estate, does not apply to separate estates created by will 

before the adoption of the Code.—Friend vy. Oliver ................. 532 
10. When husband must sue alone for wife's separate estate —Where a separate 

estate in a married woman was created by will before the adoption of 

the Code, and no trustee was appointed, the legal title passed to the 

husband, and he alone had the right to sue for the recovery of the 
ps Ciuc 55 os 49S OR SHAMS OA RAN 5 9.0e wine een ak ee ENN ean 532 
11. What disqualifies widow from administering on her husband's estate—A widow 

is entitled to administer on her husband’s estate, unless disqualified by 

some one of the causes specified in section 1658 of the Code; but the 

fact that she had separated and was living apart from him at the time 

of his death, and entertained feclings of hostility towards him, does 

not disqualify her.—Williams v. McConico..................000000. 572 
12. What seizin of husband gives right to dower —To entitle the widow to dower 

in lands of which her husband was seized during the coverture, he must 

have been beneficially seized, though but for a moment, to his own use, 

and not as a mere conduit for passing the title—Edmondson v. Welsh 

REEL OWN RES Moet tis ele grooves 13) lara Seaan She Oy able salen D ea hohner iat A 578 
13. Widow’s right to administer. —A. widow is entitled to administer on the 

estate of her deceased husband, if, being competent in law, she makes 

application within forty days after his death is known, unless she relin- 

quishes her right in one of the modes specified in the statute (Code, 

§§ 1662, 1674) : a recital in an order of court, granting letters of ad- 

ministration to other persons, that it is “made known to the court, by 

A. B., special attorney of said widow, that she relinquishes her right of 

administration to the applicants”, does not debar her from applying for 

letters before the expiration of the forty days——Dunham v. Roberts.. 701 


INDICTMENTS. 
See Crrra Law. 


INFANTS. 


1, Appeal by infant must be sued oui by guardian or mxt friend —When the ap- 
pellant is an intant, the appeal musi be sued out by his guardian, or 
next friend, who may either give bond to supersede the judgment, or 
security for the costs of appeal ; and where (as in this case) the appeal 
is sued out by the infant in his own name, and errors are assigned by 
attorney, on the fact of such infancy being brought to the knowledge 
of the court by affidavits, the appeal will be dismissed on motion.— 
ee eer erere rr rer rer er eee ae ac NAC re: 294 


INSOLVENT DEBTORS. 


1. Insolvent laws of Georgia construed, and held no defence lo action Jor recovery of 
property omitted from schedule-—Under the insolvent laws of Georgia, as 
shown in evidence in this case, the insolvent debtor is not divested of 
his title to property omitted from his schedule ; and although such prop- 
erty may be subjected to the satisfaction of his debts, yet his debtor can- 
not take advantage of the omission to defeat a subsequent action for 
the recovery of the property —Garrett’s Adm’rs v. Garrett & Garrett. 687 
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INSOLVENT ESTATES. 


1. Report of insolvency, when apparent from recitals of record, and in collateral 
proceeding, unnecessary.— Although the proceedings of the orphans’ court 
in the settlement of an insolvent estate, when the record does not show 
w report of insolvency by the personal representative, are liable to be 
reversed on error ; yet, in a collateral proceeding, (as where a creditor, 
whose claim is allowed against the estate, comes into equity against the 
decedent’s fraudulent grantee,) the recitals of the record, showing that 
such a report was made, are sufticient.—Heydenfeldt v. Towns et al... 

2, Decree ascertaining claim against insolvent estate prima facie evidence against ine 
testate’s fraudulent grantee—Conceding that a judgment egainst the per- 
sonal representative, rendered according to the course of the commou 
law, is not evidence against the heir or devisce, so as to charge the de- 
cedent’s lands; yet, under the statutes of this State in reference to in- 
solvent estates, the action of the orphans’ or probate court, in ascer- 
taining the amount of the decedent’s indebtedness, binds the real estate 
equally with the personalty, and, if not conclusive, is at least prima fucie 
evidence against all parties interested in the estate, and one a 
Fe oma grantee of the decedent.................... sree “inches 

. When and by whom objection may be raised to payment of partnership debt out t of 
poe: of deceased partner.—After a claim against an insolvent estate has 
been allowed without objection, and the time within which objections 
are required to be made has expired, the administrator may still move 
to postpone its payment until after the separate debts shall have been 
satisfied, on the ground that it is a partnership debt, which is not enti- 
tled to share equally with separate debts—Bridge & Co. v. McCul- 
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4. Insufficiency of affidavit—Wheu a claim against an insolv ent, entate is 
verified by the affidavit (not of the creditor, but) of a third person, who 
swears that the claim, “to the best of his knowledge, information, and 
belief, is yet due and unpaid”, but does not state that he has any knowl- 
edge of its correctness or that it is due—the aftidavit is not sufficient, 

and the claim should be rejected—Code, § 1817.—Pickle’s Adm’r v. 
tS Cig S54 xb hc ee ysa es EN AROSE RE a RET AR box ORowe : 





NSURANCE. 
1. Custom affects policy —Every usage of trade which is so well settled, or 
so generally known, that all persons engaged in that trade may fairly 
be considered as contracting with reference to it, is regarded as form- 
ing part of every policy designed to protect risks in that trade, unless 
by the express terms of the policy, or by necessary implication, such in- 
ference is repelled—Mobile Marine Dock & Mutual Insurance Co. v 
Si CANT pee ik a's 0 Shs 3'se vase yWadd ve tble conned aw 
2. General rules for construction of policies.—The same rules of construction 
by which the sense and meaning of all other instruments are determined, 
apply equally to policies of insurance; yet policies are to be construed 
liberally for the benefit vf the assured, and if any doubt should arise 
upon the meaning of the whole instrument. greater effect should be al- 
lowed to the written than to the printed words ..................... 
3. Difference between contracts of insurer and carrier.—-The coutract of the in- 
surer is not necessarily co-extensive with that of the carrier by whom 
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the goods are transported, and it is therefore erroneous to hold him lia- 
ble until the goods are delivered to the consignee, or to some one for 
him, or are landed at the place where it is usual for him to receive 
goods. The carrier, by the terms of his contract, or by force of a cus- 
tom, may be liable for the overland transportation of the goods, after 
they shall have been landed at the accustomed port of destination, to 
the place where the consignee usually receives goods, or until delivered 
to him ; while the risk of a marine policy is at end, in the absence of 
express stipulations to the contrary, whenever the goods can be consid- 
ered safely landed according to the usual course of business, at the ac- 
customed port of destination, although they may never have been de- 
Se i ig oii 6 nnn das ses cr cecenncnson pane omnes 17 
4. Port of New Orleans, in marine policy, means usual place of landing goods on 
wharf at Lake Pontchartrain—A marine policy was effected on a lot of 
cotton, shipped from Mobile to New Orleans, on board of a vessel which 
did not go to the city of New Orleans, but always discharged her cargo 
at the wharf on Lake Pontchartrain ; and the stipulation of the policy 
was, that the risk should continue “until the said goods shall be safely 
landed at the port of New Orleans”: Held, that the risk terminated with 
the safe landing of the goods at the wharf on Lake Pontchartrain.... 77 
Policy held a severable contract—A policy of insurance upon 198 bales of 
cotton, valued at $9,900, at a premium of three-sixteenths, is so far a 
severable contract, that the underwriters are discharged from liability 
for whatever portion is safely landed at the port of destination....... 17 


or 


JUDGMENTS AND DECREES. 


1, Lien of judgment not lost by laches.—The lien of a judgment which has not 
become dormant is not lost or impaired by laches in issuing execution. 
De Vendell v. Doe ex dem. Hamilton. ............... cece ee cnpeeeee 156 
2. Final decree, rendered within eighteen months after grant of letters, and discharg- 
ing administrator from further liability, void—If an administrator, after 
qualifying under a regular appointment by the probate court, has never 
resigned, and has not reported the estate either solvent or insolvent, a 
final decree, rendered within eightecn months after his appointment, 
that he “go hence discharged from further liability as such administra- 
tor,” is utterly void—it neither afiects his rights or liabilities as admin- 
istrator, nor authorizes the appointment of an administrator de bonis non 
of the estate—Matthews v. Douthitt and Wife...................- 2738 
3. Whether such decree is of any validity as confirming and allowing administrator's 
accounts.—Such a decree, if admitted to be valid so far as it confirms 
and allows the administrator's accounts (as to which, quere 2?) cannot be 
conclusive beyond the very items mentioned in the account, nor protect 
the administrator from liability as to all other matters .............. 278 
4. Final settlement, when attacked for fraud, not opened on proof of errors or mis- 
takes—A decree of the orphans court, rendered on the final settlement 
of an administrator’s accounts, previous to the act of 1850, conferring 
jurisdiction on chancery to overhaul such decrees, will not be opened 
in equity, when impeached for fraud, on proof of an error or mistake in 
the allowance of a credit for money paid to a guardian after the revo- 
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JUDGMENTS AND DECREES—continvep. 


cation of his letters of guardianship ; it being shown that the complain- 
ant, then an infant, was represented on the settlement by a guardian 
ad litem ; that the payment Was made in good faith, for the ward’s ac- 
commodation, and in accordance with her wishes at the time; and it 
not appearing that the facts were concealed from the court.—Cowan 
ee Eee Gk acc RG pecans ed rerekiehedenrasce o50 317 
- Invalidity of Georgia judgment establishing lost note—A summary judgment 
rendered under the statute of Georgia giving the Superior Court “power 
and authority to establish copies of lost papers”, &c., under such rules 
and precautions as may be customary and according to law and equity”, 
will be held void in the courts of this State for want of jurisdiction of 
the person, when the record does not show the statute authorizing the 
court to proceed without notice—Foster v. Glazener............... 391 
6. Plea to jurisdiction of foreign court.—Ordinarily, in debt on a for- 
eign judgment, a plea, averring that the defendant was without the ju- 
risdiction of the court and had no notice, should also allege that he did 
not, either in person or by attorney, appear to the action; but this rule 
only applies to cases in which the record shows that the court had ju- 
risdiction of the person; and where this does not appear, the defendant 
may, under the general issue, show that the court had no jurisdiction. ... 391 
7. Decree ascertaining claim against insolvent estate prima facie evidence against in- 
lestate’s fraudulent grantee—Conceding that a judgment against the per- 
sonal representative, rendered according to the course of the common 
law, is not evidence against the heir or devisee, so as to charge the de- 
cedent’s lands; yet, under the statutes of this State in reference to in- 
solvent estates, the action of the orphans’ or probate court, in ascer- 
taining the amount of the decedent’s indebtedness, binds the real estate 
equally with the personalty, and, if not conclusive, is at least prima facie 
evidence ‘against all parties interested in the estate, and against a 
fraudulent granice of the decedent.—Heydenfeldt v. Towns et al..... 423 
8. Validity of judicial proceedings had before interested judge.—The gene- 
ral rule, that it is irregular and improper for a judge to try any cause 
in which lie has such an interest as would disqualify him as a witness, 
does not apply to orders purely formal in their character, and it is 
doubtful whether it extends to a case in which no other judge could try 
and determine the cause. If the judge is deprived of authority to act 
by statutory inhibition, the proceedings are void; otherwise, voidable 
only, and therefore valid until avoided................c cece cece eens 423 
Motion to render final decree nunc pro tune, and evidence held insufficient. 
An entry, made by a judge of probate on his trial docket. in these 
words, “‘ Estate of Solomon Perkins, dec’d. Final settlement—Settle- 
ment made”’,in connectioa with memoranda endorsed on the executors’ 
account current, and the parol evidence of the judge that he had pro- 
nounced an oral decree in conformity with the memoranda, is insuffi- 
cient to authorize the rendition of a final decree at a subsequent term 
same pro tunc-—Perkins v. Perkins. ............2.ccccsceccccccecslle 479 
10. Conelusiveness of final decree of probate court.—A decree of the 
probate court, rendered on the final settlement of an estate, ascertain- 
ing and adjudging to each distributee his share of the estate, is as final 
and conclusive as a decree in chancery or a judgment at law; and after 
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JUDGMENTS AND DECREES—continvep. : 
the expiration of the term at which it is rendered, a motion to enter sat- 
isfaction, and to quash an execution issued on it, upon grounds which 
go only to matters behind the decree, cannot be granted, although such 
matters may be true in point of fact—Watson v. Hutto............. 513 
11. Conclusiveness of former adjudication revoking probate of will.— 
Where a nuncupative will, admitted to probate without due notice to 
those entitled to it, is afterwards declared null and void by a decree of 
the same court on their petition, and an administrator of the estate ap- 
pointed ; and this decree is afterwards affirmed on error, on appeal sued 
out by the person to whom the property was bequeathed by the will, he 
is barred from prosecuting another petition in the same court for the 
re-probate of the will.—Bradley v. Andress.................00eeeee 596 
12. How judgment of sister State must be pleaded.—In pleading the 
judgment of a sister State, to which “full faith and credit” are to be 
given: (U.S. Constitution, Art. IV, § 1), it is not necessary to set out 
affirmatively the facts upon which the power and authority of the court 
by which it was pronounced depended.—Gunn vy. Howell............ 663 
13. Judicial ascertainment of jurisdictional fact-—Where the jurisdic- 
tion of the court to proceed in the summary mode provided by the stat- 
ute depends upon the existence of a preliminary fact, as where an exe- 
cution, with a return of “no property,’ is required before process of 
garnishment can issue, the record must affirmatively show either the 
existence of the fact itself, or that the court determined its existence ; 
but if the court erroneously determine that the fact does exist, its actual 
existence cannot be collaterally inquired into, and the error does not 
affect the validity of the proceedings .............cceeescececeveees 663 
14. Conclusiveness of judgment on trial of right of property.—If the 
claimant recover judgment on verdict against the plaintiff in attach- 
ment, on a trial of the right of property under the statute, and after- 
wards bring an action for damages against him, the judgment on the 
trial of the claim suit is conclusive on the point that the defendant in 
attachment had no interest in the property —Roberis v. Heim........ 678 
15. Conclusiveness of order granting letters of administration.—A 
grant of letters of administration to a third person, on an ex parte appli- 
cation, does not preclude the widow from asserting her right by peti- 
tion to the court, asking the revocation of the former letters, and the 
grant of letters to herself. The provisions of the Code (§ 1696), speci- 
fying the causes for which an administrator may be removed, do not 
apply to such a cuse.—Dunham v. Roberts ...............0ceeceees 701 





JURISDICTION. 

1. Administrator dz bonis non cannot be appointed until office vacated by predecessor. 
After the grant of letters of administration to a person entitled to and 
capable of discharging the trust, the probate court has no power to 
make any new appointment to the office until it is vacated, either tem- 
porarily’or permanently, by the death, resignation, removal, &c., of 
the first administrator : such new appointment before the office is va- 
cated, is totally void, and confers no authority on the person appointed 
to have the first administrator cited to make final settlement.—Mat- 
CGE Fi ONS WE. sciccccccsestccccstsccsesccobecstccas SOO 
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2. Jurisdiction of chancellor, pending appeal from final decree grant- 
ing divorce a vineulo, to allow temporary alimony.—On bill filed by 
the wife, asking a divorce a vinculo, an interlocutory order was made for 
the allowance of temporary alimony, and on final hearing a decree was 
rendered in her favor: a reference to the master was also made, to as- 
certain and report the value of the defendant’s estate, and it was fur- 
ther ordered that the cause “ be retained in court for further orders” ; 
and from this decree, before the report came in, the defendant took an 
appeal : Held, that the chancellor, notwithstanding the suing out and 
pendency of the appeal, had jurisdiction to grant an order, on the pe- 
tition of the wife showing a necessity for it, to secure the prompt pay- 
ment of the quarterly allowances made by the previous interlocutory 
decree, and to require the defendant to pay the complainant’s solicitors 
such further sum as might be a reasonable compensation for their ser- 
vices in defending the appeal Ev parte King ..............0eeeee- 387 
Law of nations as to assumption of extra-territorial jurisdiction. — 
It is a well-settled principle of international law, that every, attempt 
on the part of one nation or state, by its legislation, to grant jurisdic- 
tion to its courts over persons or property not within its territory, is 
regarded elsewhere as mere usurpation; and all judicial proceedings, 
in virtue _of it, are held utterly void for every purpose.—Foster v. 
is ar Rl aNd kG RA eeencAb 46 S66'5S 044 554 sKEAN dN SSR CE MAKE 391 
Courts of general jurisdiction, as to summary proceedings, held 
limited and special.—Although every reasonable intendment is to be 
made in favor of the regularity of the proceedings of courts of general 
jurisdiction; yet this rule cannot be invoked in favor of their summary 
proceedings under special statutory powers in derogation of the com- 
mon law, as to which they are placed upon the same footing with courts 
of limited and special jurisdiction, and must strictly pursue the statute. 391 
Common law presumed to exist in sister States—By the common law, 
aman was not bound by any judicial proceeding, to which he was 
neither a party nor a privy, and against which he had no opportunity 
to defend ; and any foreign statute, or rule of court, contravening this 
principle, and authorizing the court to proceed without notice, or upon 
publication, must be affirmatively shown, or the proceeding will be. held 
SL ee A Soe Gy 1 1 391 
6. Invalidity of Georgia judgment establishing lost note——A summary 
judgment rendered under the statute of Georgia giving the Superior 
Court “power and authority to establish copies of lost papers”, &c., 
“under such rules and precautions as are or may be customary and ac- 
cording to law and equity”, will be held void in the courts of this State 
for want of jurisdiction of the person, when the record does not show 
the statute authorizing the court to proceed without notice.......... 391 
7. Plea to jurisdiction of foreign court.—Ordinarily, in debt on a for- 
eign judgment, a plea, averring that the defendant was without the ju- 
risdiction of the court and had no notice, should also allege that he did 
not, either in person or by attorney, appear to the action ; but this rule 
only applies to cases in which the record shows that the court had ju- 
risdiction of the person; and where this does not appear, the defend- 
ant may, under the general issue, show that the court had no jurisdiction. 391 
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JURISDICTION—conrinvep. 
8. Summary proceeding, if record show jurisdiction, like other suits. 
A statutory proceeding by notice and motion, on the part of a surety 
against his co-surety, if the defendant appears and pleads, and the issues 
are tried by a jury, is like any other case commenced in the ordinary 
mode, except that the record must show that the court had jurisdiction. 
a MT er Sr re tT Tt 417 
In summary proceedings, record must affirmatively show compliance 
with statute.—Where a special and limited jurisdiction is conferred by 
statute, upon either an individual or a court, the record must affirma- 
tively show a compliance with all the requisition of the statute —Owen 
Wr II 520 ins hk Ra sn ook exe mews ate Ae eet 608 
10. Summary proceeding must pursue statute.—Where a special au- 
thority, in derogation of the common law, is conferred by statute on a 
court of general jurisdiction, it becomes, quoad hoc, an inferior or lim- 
ited court ; a compliance with the requisitions of the statute is neces- 
sary to its jurisdiction, and must appear on the face of its proceedings. 
RG EEIRR Vis ERO WIR 52005 5:5 101d :5sS sch fan Sicios shal Sib araeeed wate nat eyecare wee aeere 663 
11. Judicial ascertainment of jurisdictional fact.—Where the jurisdic- 
tion of the court to proceed in the summary mode provided by the 
statute depends upon the existence of a preliminary fact, as where an 
execution, with a return of “no property,” is required before process 
of garnishment can issue, the record must affirmatively show either the 
existence of the fact itself, or that the court determined its existence ; 
but if the court erroneously determine that the fact does exist, its actual 
existence cannot be collaterally inquired into, and the error does not 
affect the validity of the proceedings ..........cc.cccsccccccccgeces 663 


= 


LACHES. 
1. Luches does not affect plaintiff's right to enjoin.—In cases where the 
plaintiff’s right is not clear until established at law, equity will refuse 
to enjoin, if it is shown that he has been guilty of any improper delay 
in applying to the court; but this principle has no application, where 
his right is clear, and of such a character as entitles him to ask the in- 
terference of the court without resorting to law in the first instance — 
BRERA GI Yr POTS sr cine 'o .5, Sees earaicics< oiareteveiainine otieis lol erie eet tate ee 104 
2. Lien of judgment not lost by laches.—The lien of a judgment which 
has not become dormant is not lost or impaired by laches in issuing ex- 
ecution—De Vendell v. Doe ex dem. Hamilton..................... 156 


LANDLORD AND TENANT. 

1. Tenant incompetent witness for landlord.—A tenant, who is in pos- 
session of the premises sued for, is not a competent witness for his land- 
lord: if the verdict is against him, he’would be liable for the mesne 
profits, and might also be turned out of possession ; and since the mesne 
profits may be worth more than the rent of the land, his interest is not 
balanced.—Doe ex dem. Kennedy’s Heirs v. Reynolds............... 364 

2. Attornment of tenant does not destroy landlord’s possession.—At- 
tornment to a stranger, by the tenant in possession, does not, of itself, 
destroy or affect the possession of his landlord..............+-.+e00- 364 

3. Recovery conclusive only as to term laid in demise.—A recovery in 
ejectment is only for the unexpired portion of the term laid in the de- 
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LANDLORD AND TENANT—conTinven. 
mise: after its expiration, plaintiff cannot have execution on his judg- 
ment; and if he enter, with or without execution, he is a trespasser, 
and attornment does not make the party in possession his tenant.,.... 364 
4. When general assignee for benefit of creditors becomes assignee of 
lease.—If the lessee make a general assignment of “all his property 
whatsoever” for the benefit of his creditors, the trustee becomes bound 
as assignee of the lease, if he accepts the assignment and enters under 
the lease.—Dorrance v. Jones ...........ccceccccceccccceccesecene 630 
5. What.is sufficient acceptance and entry.—If the trustee enter upon 
and take possession of the leasehold premises, and use them for the pur- 
pose of selling the goods assigned, this is such an acceptance and elec- 
tion as will bind him as assignee ; and, the election once made, he can- 
I NE Gas odes vsin nko cones ews ec cet aversecesces eons 630 
6. Negotiable note does not extinguish rent.—The negotiable note of the 
lessee, for the amount of the rent, is not an extinguishment of the rent 
eee eT Tee ETT Te TOT ETE ETTE TTT Te ee + 630 


LEGACIES. 
See Execurors anp ADMINISTRATORS, 3, 7. 
Wuts, 1, 2, 3, 6, 7, 8, 9. 


LIMITATIONS, STATUTE OF. 

1. Bill for injunction to restrain diversion of water.—The statute of 
limitations of six years is no bar to a suit in equity to restrain an un- 
lawful diversion of water from complainant’s mill—Burden v. Stein.. 104 

2. Recovery in ejectment.—A recovery in ejectment, without an entry 
under it, does not stop the statute of limitations—Doe ex dem. Ken- 
ee dnd 5s REKS WSR e KOS N ASS SEbD Ke KK eedES woe 364 

3. Statute begins to run at what time —If a surety for the defendant in 
execution, having control of the judgment, under an agreement to hold 
and use it for the defendant’s benefit on his payment of it, purchases 
his lands at execution sale, and afterwards re-sells them, taking a note 
for the purchase money, which he places in the hands of a third person 
for the benefit of the defendant, who afterwards brings an action to re- 
cover its proceeds,—the statute of limitations does not begin to run 
from the payment of the judgment, but from the subsequent receipt of 
the money.—Garrett’s Adm’rs v. Garrett & Garrett................ . 687 


LOTTERIES. 
See Cromat Law, 5, 6. 


MALICIOUS PROSECUTION. 

1. The cases of Leaird v. Davis, 17 Ala. 27, Long v. Rogers, ib. 540, same 
parties 19 7. 321, Ewing v. Sanford, 7b. 605, and 21 7b. 157, cited and 
a ae Oe, Peer eee eee 458 

2. Evidence of plaintiff’s general bad characier admissible.—In an ac- 
tion to recover damages for a malicious prosecution for larceny, the 
defendant may introduce evidence of the plaintiff’s general bad char- 
acter, showing that his only occupation was that of gambling and horse- 
racing ; since it would require less stringent proof to make out proba- 
ble cause for prosecuting a man of such character, than one who had 
always maintained a good reputation and followed a lawful occupation. 458 
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MANDAMUS. 

1. Lies in favor of wife, on chancellor's refusal to allow temporary alimony pend- 
ing suit for divorce—The wife has a right to a support out of her hus- 
band’s estate, pending a suit for divorce against him, and also to such 
sum as is necessary to procure solicitors to conduct the suit for her ; 
and when this right is denied by the chancellor at any time before per- 
manent alimony is finally set apart to her, a mandamus will be award- 
ed from the Supreme Court, to compel him to make the necessary order, 
as there is no other adequate and specific remedy — Ex parte King... 387 


MARSHALLING ASSETS. 
1. English doctrine.—In England, though the personal estate is the pri- 
mary fund for, the payment of debts, yet the testator himself, by ex- 
press direction or plain implication, might devote his realty to that 
object instead of his personalty ; and whenever debts are thus charge- 
able on land, while the personalty is given either pecuniarily or speci- 
fically, courts of equity, acting on the presumed intention of the testator, 
will so marshal the assets as to exonerate the personalty and throw the 
debts on the realty.—Lightfoot ect al. v. Lightfoot’s Executor........ 351 
Descended lands liable for debts in ease of what legacies.—Descended 
lands are liable for the excess of debts, after the provision made by the 
testator is exhausted, before general pecuniary legacies, or other spe- 
cific legacies; and a gift of all the property of a specified kind which 
the testator possesses, when not given as a residuary bequest, is for this 
purpose considered specific......... Ce Te ee RI LN el AI 351 
3. Under statutes of this State.—In this State, although the personalty 
is the primary fund for the payment of debts, yet the real estate is also 
bound for them, irrespective of their character, to the same extent that 
recognizances and debts by specialty bound real assets in England 3 and 
hence, with us, descended lands are liable for the excess of debts, in 
exoneration of a legacy of “all the negroes not before bequeathed... 351 


od 


MORTGAGES AND CONDITIONAL SALES. 

1. Mortgage taken by bona fide creditor, with implied notice of debtor's insol- 
vency, conveying all his property, and containing terms beneficial to him, 
held fraudulent and void as to other creditors.—A bona fide creditor, 
whose debt was past due, and who was charged with implied notice of 
the insolvency of his debtors, took from them, as the best terms he could 
obtain for his security, a mortgage on all their property of whatsoever 
description—to-wit, all their partnership effects, books, notes, and ac- 
counts ; and all their individual property, consisting of lands and ne- 
groes, all the stock and provisions then on hand, or which might after- 
wards at any time be on hand, all the cotton and corn which might be 
produced up to the law-day of the mortgage, all farming utensils, and 
household and kitchen furniture. The law-day of the mortgage was 
postponed for nearly six years, the possession in the meantime remain- 
ing with the mortgagors ; and it was shown that the property conveyed 
greatly exceeded in value the amount of the mortgage debt: Held, that 
the mortgage was fraudulent and void as to the other creditors of the 
mortgagors.—Wiley, Banks & Co. v. Knight...... MA. daswsxrnrn ben 336 

2. Mortgage void for constructive fraud, not valid security in part-—W here 
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a part of the consideration of a mortgage, which is void for constructive 
fraud as against creditors, is the payment by the mortgagees of a pre- 
vious incumbrance on a portion of the property, it cannot stand as a 
valid security for their reimbursement...............ececeereceeees 336 
When equity will control mortgagee whose mortgage becomes oppressive.— 
The principle that equity will control the action of a mortgagee, whose 
mortgage becomes oppressive to a third party, applies only to mort- 
gages fairly made, and not to such as operate in the nature of assign- 
ments by insolvent debtors of all their property. ...............e000 336 
4. Fraudulent contracts cannot be established in equity—Equity will not 
interfere to declare a contract, which is on its face an absolute sale, to 
be a trust or mortgage, when the evidence shows that the transaction 
was intended to defraud the vendor's creditors. Jn pari delicto, potior est 
conditio possidentis.—Brantley v. WeSt............sccceeececeseseceee 542 
5. Sufficiency of parol evidence to convert written contract of sale into trust 
or mortgage-—Where a party secks relief in equity in the face of a writ- 
ten instrument, asking that an absolute sale may be held a trust or 
mortgage, he must establish his case by clear and convincing proof. It 
is not sufficient to raise a doubt, or suspicion, whether the writing ex- 
presses the true contract of the parties ; nor is proof by several witnesses 
of defendant’s subsequent declarations, which are not charged in the 
bill, sufficient to outweigh the positive denial of his answer under oath, 
the writing itself, and the testimony of the subscribing witness....... 542 
6. Purchase by mortgagee at mortgage sale.—If the mortgagee, through 
an agent, becomes himself the purchaser at the sale under the mortgage, 
the mortgagor may avoid the sale, but no other person can complain of 
it.—Edmondson v. Welsh and Wife ...............cccecccesccceces 578 
7. Executory contract of sale construed.—Articles of agreement, bipar- 
tite, whereby the party of the first part “doth hereby agrec to bargain; 
sell, and convey,’ unto the party of the second part, certain slaves, in 
consideration that the party of the second part “ hereby delivers to the 
said” party of the first part, “by order, all his right, title, and interest, 
both in law and equity, to the sum of $2,000”, part of an amount just 
recovered from the United States by an agent of the party of the sec- 
ond part; and cenditioned, that if the said party of the second part 
“will, by any means, with or without suit, either in law or equity, en- 
able the said’ party of the first part “to recover said sum of $2,000, 
with lawful interest,” from said agent, then the said party of the first 
part ‘‘ binds himself, his heirs, executors, &c., that the above bill of sale 
shall be absolaite, and shall convey unto him, his heirs, executors, &c., 
all right, title, and interest in said slaves; otherwise, to be void and of 
no effect,—held neither a mortgage, nor an absolute sale, but an agree- 
ment to sell, which did not, per se, pass the*legal title to the slaves — 
I OE oc ea PIU Cad esate ds esas eset eoltewed tous 624 
8. Conditional sale construed.—A written contract for the sale of seve- 
ral slaves, at a specified price for each, which uses present words of 
conveyance, and contains the additional stipulations, that two of the 
slaves are to remain in the possession of the vendor until the first day 
of January next thereafter, and that he “may redeem any and all the 
said negroes, at the valuation hereinbefore affixed to them, within twelve 
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MORTGAGES AND CONDITIONAL SALES—contrnvep. 


months’’,—is not a mortgage, but a conditional sale, with a reservation 
of the right to re-purchase.—Murphy v. Barefield................... 634 
9, Validity of subsequent contract between parties having conflicting claims to mort- 
gaged property.—Persons who have conflicting claims to slaves previous- 
ly conveyed by mortgage or conditional sale, to which they were not 
parties, may by subsequent contract settle and adjust their rights to the 
property ; and such subsequent contract itself, irrespective of the char- 
acter of the foriner contract, must be considered as the ascertainment 
and adjustment between themselves of their rights.................. 634 
10, Subsequent contract construed.—If, by such subsequent contract, after re- 
citing the previous contract and the conflicting claims which have 
arisen to the property, it is stipulated and agreed that one of the two 
negroes shall remain in the possession of each party “ until the sums 
for which they were respectively mortgaged be fully paid” unto the 
party of the second part, who claims to be the assignee of the original 
mortgagee, or purchaser ; the party of the first part “relinquishing all 
further right”, and the party of the second part “ obligating himself to 
convey to her perfect and complete titles whenever said sums respect- 
ively are paid”,—the transaction is not on its face a mortgage, and 
does not authorize a court of equity to grant any relief to either party 
TT! TUTE ERC TT CIT LTT TLT ST ee en 634 








See Estopre., 3. 


NOTICE. 
1, Notice implied from circumstances.—Complainants, having a large claim, 
past due, on a mercantile firm then on the eve of insolvency, placed it, 
for collection or security, in the hands of an attorney at law, who re- 
sided in the same town with the debtors. The attorney, although he 
did not know positively that the debtors were in failing circumstances, 
knew that a mortgage for a large debt covered their property, that 
there were other demands existing against them, some of which were in 
his own hands for collection, and for which he had endeavored to ob- 
tain collateral security, and that the balance of the notes and accounts 
due the firm, which had not been transferred to others,-was almost 
worthless ; and knowing these facts, he took from them, ag the best se- 
curity he could obtain for his clients, a mortgage on all their property, 
containing terms very beneficial to the debtors: Zeéld, that these cir- 
cumstances were sufficient to charge him with implied notice of the 
debtors” insolvency.—Wiley, Banks & Co. v. Knight................. 336 
2. Notice to agent is notice to principal—If notice, actual or implied, is brought 
home to an agent or attorney, it is immaterial whether the principal 
had personal knowledge of the fact ; since the principal is presumed, 
both at law and in equity, to know whatever his agent knows........ 336 
3. Purchaser of land in possession of third person affected with notice—Where one 
purchases land in the possession of a third person, without inquiring 
into his rights or the character of his possession, he is affected with all 
the equitable rights binding on his vendor.—Garrett v. Lyle......... 586 
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OVERRULED CASES. 
1, Mayor and Aldermen of Mobile v. Yuille, 3 Ala. 137, as to third head- 
note, holding by-law of municipal corporation void. overruled by Mayor 


and Aldermen of Huntsville v. Phelps. .4..........0.eeeeeeceeceees 55 
2. Freeman & Warren v. Jordan, 17 Ala. 500, corrected, as to first head- 
RE Wi IR ie obs v8 i asic es ond nee eric ov ceeenvennes 193 


3. Connoley v. Cheesborough, 21 Ala. 166, holding bill of exchange, be- 
fore acceptance, an assignment of funds in hands of drawee, overruled 
by Sands & Co. v. Matthews, Finley & Co.................008, ps tnan 399 


PARTNERSHIP. 


1, Dissolution of partnership by death—The death of a partner dissolves the 
partnership, if there is no stipulation for its further continuance.—Sims 
ee eRe hs be eins CO ek Tosh 4b ede oe ee oe sone, ae 

2. Liability of partnership on note given, with concurrence of majority of partners, 
Sor necessary supplies, ordered by one partner, for persons engaged in its business, 
Where three persons are engaged in carrying oa a steam saw-mill in co- 
partnership for a specified term, and during its continuance the note of 
the firm is given, with the concurrence of two of the partners, for ne- 
cessary supplies, ordered by one of them, for the hands engaged in 
carrying on the business, the partnership is bound by it—Johnston & 
EE PRS SSS FER bsdwsas chee ea Cha bencsencesens 245 

3. Effect of notice by one copartner that he will not be bound for any future debt con- 
tracted on account of partnership—Ii a firm consists of but two partners, 
each having an equal voice in the direction and control of the common 
business, either may protect himself against liability on a future con- 
tract, by giving notice of his dissent to the person with whom it is 
about to be made; and where the partnership consists of more than two 
persons, one of whom gives notice of his dissent, the party contracting 
with the others acts at his peril, and cannot hold the dissenting part- 
ner liable, unless his liability results from the articles, or from the na- 
SRE Oe CRE PRIN ND: Civis 6c sao Snes e oes dhe Rie SSSA we See 245 

4, Majority shall rule, in the absence of express stipulations —When a partner- 
ship consists of more than two persons, there is an implied understand- 
ing, in the absence of express stipulations to the contrary in the articles 
of partnership, that the acts of the majority, as fo all matters within 
the scope of the common business, shall bind the firm ; and if one part- 
ner, in such case, gives notice of his dissent before the creation of the 
contract, he is nevertheless bound by the act of the other partners, and 
there is no necessity that he should be consulted by them in the matter. 245 

5. For what causes equity will dissolve partnership —A court of equity may de- 
cree the dissolution of a partnership during the term for which it was 
entered into, and declare it void a) initio, where there is fraud, imposi- 
tion, misrepresentation, or oppression in the original agreement ; and 
may also decree a dissolution for causes arising subsequently to its 
formation, founded upon the misconduct, fraud, or violation of duty by 
one partner, or on account of his inability or incapacity to perform his 
obligations, and to contribute his skill, labor, and diligence in the pro- 
motion and accomplishment of the objects of the partnership, or for the 
existence of an impracticability in the undertaking for which the part- 
nership was formed.—Fogg & Vanderslice v. Johnston...... .....++- 432 
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pARTNERSHIP—continven. 

6. Dissolution decreed from time of abandonment of contract by injured party and 
notice thereof.—Where it is shown that the partner asking a dissolution 
was deceived and misled by the misrepresentations of his co-partner as 
to his skill and capacity as a machinist and engineer, and but for these 
misrepresentations would not have entered into the partnership: and 
that the defendant, since the formation of the partnership, has been 
guilty of misconduct and violation of duty,—a dissolution may be de- 
creed, if the complainant’s equities so require, to date from the time of 
his abandonment of the contract and notice thereof given to the de- 
0 eee ee ey eee ee ee ET eer eT err een ret 

7. When partnership creditors cannot share with separate creditors in estate of de- 
ceased partner—When the estate of the deceased partner is not sufficient 
to pay its separate debts, and the surviving co-partner has a joint fund 
in his hands, the partnership creditors are not entitled to share equally 
with the separate creditors in the estate of the deceased partner. 


Breage & Oo. v. MoVuliouph’s Adm’ rs. . 2... cccccccnsscccscvseves 661 


8. Covenant by continuing partner to pay outstanding partnership debts—On the 
dissolution of a partnership, if the remaining partner, who takes all the 
goods and partnership effects, covenants to become solely responsible 
for the outstanding partnership debts, the covenant is not one of in- 
demnity merely, but binds him to discharge the retiring partner within 
a reasonable time from all liability for the debts; and if he dies with- 
out complying with his engagement, and his estate is declared insol- 
vent, the retiring partner has a claim against the estate to the amount 
of the outstanding debts.—Peacey’s Creditors v. Peacey’s Adm’r...... 


PHYSICIANS. 

1. Construction of statutes prohibiting unlicensed physicians from practicing—The 
effect of the acts of 1823, 1826, and 1832, (Clay’s Digest, pp. 487-8, §§ 
2,9, 10,) construed together, is to render void all bonds, notes, prom- 
ises, &c., given or made to an unlicensed physician, in consideration of 
medical services rendered by him, unless his name has been enrolled in 
one of the mediéal boards of this State, or unless he practices on the 
botanic system only; and when suit is brought on a note, which is 
shown to have been given in consideration of medical services rendered, 
no recovery can be had, nuless it is proved that the person by whom 
the services were rendered was not within the prohibition of the statute. 
ey i OO, Fc is nis: s 0s 600 hn0ds sencnceendeeneiens 


PLEADING AND PRACTICE AT LAW. 
1. Descriptive words mere surplusage and cause no variance.—If the plain- 


tiff in detinue, in his writ and in the commencement of his declaration, 
describes himself as suing “ as irustee for his wife’’, the superadded words 
are mere surplusage, or descriptio persone ; and although the endorsement 
on the writ describes the slave sued for to-be the separate property of 
the wife, while the declaration avers that plaintiff “was possessed as of 
his own property”, there is no variance of which the defendant can take 
advantage, either by moving to strike the declaration from the file, or 
by craving oyer of the writ and endorsement thereon and demurring to 
the declaration.—Gibson v. Land.............-.-008- vs kcantaeel 
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PLEADING AND PRACTICE AT LAW—contiven. 


2. Agreement discharging jury, and submitting cause to decision of judge, 
held equivalent to demurrer to evidence, and waiver to all previous excep. 
tions to admissibility of evidence.—The bill of exceptions, after setting 
out all the evidence in the case, together with several exceptions re. 
served by defendant to the rulings of the court on the admissibility of 
certain portions of it, proceeded thus—* This being all the evidence, 
and the value of the slave and the damages for her detention having 
been agreed upon by the parties, and the jury having been discharged 
by their consent ; and it having been further agreed, that if in the 
opinion of the court the law upon the foregoing facts was with the 
plaintiff, a judgment should go in his favor for said negro and damages 
and costs of suit, as on jury and verdict, and that if the law was with 
the defendant, judgment should go in her favor”; and then recited the 
judge’s decision in favor of plaintiff, and defendant’s exception thereto : 
Held, that the agreement was a waiver of all objections and exceptions 
previously made and reserved to the admissibility of evidence, and that 
the court was bound to take the facts which the evidence tended to 
prove as the admitted facts of the case.......... 0c. cee eee eect ees 1]7 

3. Husband may maintain detinue in his own name, without joining 
wife, to recover slave in which she has vested remainder, after termination 
of life estate.—If a slave is bequeathed to one person for life, with a 
vested remainder to an unmarried woman, who subsequently (and af- 
ter the slave has gone into the possession of the first taker with the exe- 
cutor’s assent) marries, her husband may, after the termination of the 
life estate, maintain detinue in his own name, without joining his wife, 
against a purchaser from the person having the particular estate; Chil- 
ton, C. J., and Goldthwaite, J., resting the decision on the ground, that 
marriage vests in the husband the absolute interest in all the wife’s 
personal chattels which she has in actual possession, and the right to 
recover by suit her personal chattels held adversely by others; and 
Rice. J., holding that the absolute title was vested in him............ 117 

4. Refusal to strike out immaterial averments in declaration.—The refusal 
to strike out immaterial averments. or matters which are stated in the 
declaration only by way of inducement, is not a reversible error, since 
the plaintiff could derive no advantage from them, nor could the de- 
fendant be thereby prejudiced.—Goldsmith, Forcheimer & Co. v. Picard. 142 
Plea of pendency of another action.—The pendency of another action 
between the same parties is good matter in abatement only, and, when 
pleaded with pleas in bar, should be stricken out on motion ; but if the 
plaintiff demurs to it, the overruling of his. demurrer (even if erroneous) 
is not an available error, when the record shows that he afterwards re- 
covered judgment on the issues joined.—Holley v. Younge............ 204 
6. Pleading to amended complaint, without objection, waives error in its allow- 
ance.—After a demurrer has been sustained to the original complaint, 
and leave given to the plaintiff to amend, if the defendant pleads to the 
amended or substituted complaint, without objecting to the leave to 
amend, or to the amendment itself, he thereby waives his right to re- 
vise on error the action of the court in allowing it.—Bryan ct al. v. 
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PLEADING AND PRACTICE AT LAW—conrinvep. 


der Code.—A plea in bar by the makers of a promissory note, in a suit 

brought by the payee, that the plaintiff was not the party really inter- 

ested in the note, was held bad on demurrer under the practice existing 

before the adoption of the Code, because the action was then required to 

be brought in the name of the party having the legal interest; but 

such a plea is now good under the Code, which requires (§ 2129) the 

suit to be prosecuted “in thename of the party really interested, whether 

he have the legal title or not.’”’. ........ccccccccccvccccccccvcccccoce 208 
§, Special plea of non est factum must be verified by afidavit.—A special 

plea, averring facts which amount to nothing more than a denial of the 

execution of the note sued on in such a manner as to make it binding 

on the defendants, is bad on demurrer unless verified by affidavit...... 208 
9, Plea which does not go as far as it professes is bad on demurrer.—In a 

suit against three, two of the defendants filed a special plea, commenc- 

ing, “And the said D. and S., for separate plea in this behalf, by leave 

of the court pleaded, say actio non, because they say,” &c., and conclud- 

ing,—‘ and so the said D. and §. say, that as to them, the said note is 

void,” &c.: Held, that the plea was bad on demurrer, because it pro- 

fessed to answer the action, and to constitute a bar as to all the defend- 

ants, while it was good as to only two of them.................ceee0 208 
10. Demurrer to several pleas, of which one is gyood.—Where a demurrer to ~ 

several pleas, each going to the whole declaration, is overruled, and the 

plaintiff declines to reply, the judgment on the demurrer will not be re- 

versed on error if any one of the pleas is good.—Firemen’s Insurance 

Re ee arson anit n5 Gis oc aw hed casdercneneenedawebs ins 228 
11. Death of one of several co-plaintiffs before suit brought, in trespass to 

try titles, defeats entire action.—The rule which obtains in ejectment, 

that the death of one of several lessors of the plaintiff does not abate 

the suit, nor destroy the right of the survivors to proceed, does not apply 

to the action of trespass to try titles, which must be brought in the name 

of the real parties ; but in the latter action, the death of one of several 

co-plaintiffs before suit brought, defeats the action, and may be pleaded 

either in abatement or in bar.—Crump et al. v. Wallace.............. 277 
12, Plea to jurisdiction of foreign court.—Ordinarily, in debt on a foreign 

judgment, a plea, averring that the defendant was without the jurisdic- 

tion of the court and had no notice, should also allege that he did not, 

either in person or by attorney, appear to the action; but this rule 

only applies to cases in which the record shows that the court had juris- 

diction of the person ; and where this does not appear, the defendant 

may, under the,general issue, show that the court had no jurisdiction. — 

NY Fe i565 to sain Kwan die Nas keen wnses b4senenbeeea 391 
13. Variance between instrument declared on and that offered in evidence.— 

Whatever may be the effect of the provisions of the Code, on objection 

raised to the complaint, in dispensing with the necessity for the same 

technical precision which was formerly required in a declaration; yet 

where the instrument offered in evidence varies from that described in 

the complaint, the variance renders “it inadmissible-—May & Bell v. 

I San Vib as eORCEL chen sd RadénnKe he ee cemkese ieee 535 
14. Plea which does not go as far as it professes bad on demurrer.—A plea 

which professes to be an answer to the action as to five of the slaves 
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PLEADING AND PRACTICE AT LAW—contTvep. 


sued for, while it constitutes a good defence only as to one of them, is 
fatally defective on demurrer.—Wittick v. Traun.................... 562 
15. Demurrer to evidence.—When a demurrer is interposed to evidence 
adduced in support of a plea, the defendant may be compelled to join in 
it; and if the evidence is insufficient to support the plea, judgment 
should be rendered for the plaintiff—Williams v. McConico.......... 572 
16. Construction of admission on application for continuance.—Where an 
application is made for a continuance on account of the absence ofa 
material witness, and the adverse party admits that the witness, if pre- 
sent in court, would swear to the facts stated in the affidavit, this is 
neither an admission that the facts stated are true, nor that the witness 
is competent to testify.—M. W. Plank-Road Co. v. Webb.............. 618 
17. What is sufficient averment of prosecution.—An allegation that a pro- 
secution was instituted against the defendant before the grand jury of 
the county, and’that they refused to find a true bill against him for the 
killing,—held sufficient, on the authority of Nelson v. Bondurant, 26 
ee 0, NS so cack sad avednbavensnewese caceweenee 640 
18. Statement of venue in complaint,—When the name of the county is 
specified in the summons, and the complaint avers that the prosecution 
was had before the circuit court of “ said county’, the venue is laid with 
SOM EMME Ss ioe aioe ah ke bem Ons cas ood rales okuE 
19. Specification of grounds of demurrer.—Under a demurrer to the com- 
plaint because it does not show a sufficient prosecution, the objection 
cannot be raised that the venue is not well laid, since the Code (§2253) 
requires that the ground of demurrer must be distinctly stated........ 640 
20. When words “ administrator,” &c., are descriptio persone.—Where the 
complaint puts in issue the plaintiff’s individual title to the slave sued 
for, the superadded words “ administrator,” &c., in the margin or cap- 
tion of the complaint, are descriptio personce merely —Agee v. Williams.’ 644 
21. How foreign statute must be pleaded.—Asa general rule, where a party 
claims a right, based, not upon the common law, but upon a statute of 
a foreign jurisdiction, it devolves upon him to prove that statute asa 
fact ; and in pleading, he is required to set out the statute, in order 
that the court may see that the right claimed is in conformity with it— 


22. How Suilgeitat of sister State must be pleaded—But, in pleading the 
judgment of a sister State, to which “full faith and credit” are to be 
given (U.S. Constitution, Ari. IV, § 1), itis not necessary to set out 
affirmatively the facts upon which the power and authority of the court 
by which it was pronounced depended................ ccc cece eeeees 663 

23. Plea in abatement construed strictly.—Pleas in abatement are not 
viewed with favor, and are construed most strongly against the pleader ; 
the rule requires that every inference, however slight, should be re- 
Ws kick vas heen) 5h UR Kee Odes kbs sd¥aseuewke 

24, Non-joinder of partner, when defendant in attachment, not preene ry in 
abatement.—If an attachment against one partner is levied on the goods 
of the partnership, and the other partner brings an action for damages 
against the attaching creditor, the non-joinder of the defendant in at- 
tachment is not good matter for plea in abatement....... ie wacieee 678 
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PLEADING AND PRACTICE IN CHANCERY. 

1. Parties to bill for injunction —The corporate authorities of Mobile are not 
necessary parties to a bill filed against the lessee of the City Water- 
Works, by another riparian proprietor, to restrain an unlawful diver- 
sion of water from complainant’s mill—Burden v. Stein.............. 104 

9, Bill filed by husband and wife held her bill alone—When a bill, which is filed 
in the name of husband and wife, concerns only the separate estate of 
the wife, seeks only to establish and protect her rights and interests, 
and asks no relief for or against her husband, it will be regarded as the 
bill of the wife alone, and the husband will be considered only her 
trustee or next friend.—Gerald and Wife v. McKenzie............... 166 

3, Dill for specific performance of contract— Vagueness and uncertainty in contract 
alleged —Where the alleged contract was, “ that upon the purchase by 
said defendant of said lot and improvements, he and complainant were 
to have and own jointly all the estate purchased as aforesaid—that is 
to say, said defendant was to own one-half of said property, and com- 
plainant one-half of said property ; complainant to superintend the 
erection of certain buildings of brick, as mentioned in the deed of mort- 
gage on said lots, to repay to said defendant the moneys by him paid 
out (and the interest thereon) on account of said purchase, and on ac- 
count of said buildings, and for all provisions, horses, wagons, and 
mules furnished by him for the benefit of said firm; and complaindnt 
to take charge of the same as a hotel, and have one-half the profits 
thereof, and one-half of the rents thereof, and the said proceeds to be 
applied to the payment of said debt,” &c.—the court inclined to the 
opinion, that a specific performance might be refused, on the ground 
that the agreement as alleged was too vague and uncertain; but the 
bill was dismissed on other grounds.—Sims v. McEwen’s Adm’r....... 184 

4, Variance between allegations and proof——When the contract set up in the 
answer and proved is materially different from that alleged in the bill, 
although the defendant may have a specific performance without resort- 
ing to a cross bill, yet the same rule applies to the plaintiff as in other 
cases—he must prove the case made by the bill..................... 184. 

5. Proof without allegations will not support. decree—No decree can be render- 
ed which is not founded on an allegation in the bill, notwithstanding 
there may be ample testimony to justify it—Spoor v. Phillips........ 193 
6. Acts of cruelty proved but not alleged no ground for divorce-—Specific acts of 
cruelty which are established by the evidence, but not charged in the 
bill, cannot be made the foundation for a decree, although the court 
may well consider and give weight to them as tending to explain and 
corroborate other acts specifically alleged in the bill—David v. David. 222 
7. Substance of charge only need be proved—The particular act of violence 
charged in the bill must be substantially proved, but it is not necessa- 
ry that all the non-essential circumstances attending it should be 
proved precisely as alleged ; thus, where the wife charged in her bill 
that her husband struck her several times with a stick, choked her 
down, and drew his knife and threatened to cut her throat, while the 
evidence was that he choked her, struck her with a whip, and pulled 

her hair—held no material variance.................seesecccccnces 222 

8. Distinction between opening an account and surcharging and falsifying it—When 
an account is opened on the ground of fraud, the whole of it may be 
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PLEADING AND PRACTICE IN CHANCERY—contrvep. 


unraveled; but where permission is merely given to surcharge and 
falsify, the account stands as prima facie correct, and the onus of proving 
mistakes is on the party alleging them; and therefore, where a bill is 
filed to impeach a decree on the ground of fraud, if the answer denies 
all fraud, but admits an error or mistake, the complainant cannot have 
a decree unless he amends his bill—Cowan and Wife v. Jones........ 317 
9. Dismissal of bill without prejudice—Laches in failing to amend.—The dismissal 
of a bill which seeks to impeach a decree on the ground of fraud, though 
no reservation be made of complainant’s right to file-another for the 
purpose of surcharging and falsifying the account on the defendant’s 
admission of mistakes, does not prejudice that right ; but if the practice 
were otherwise, the complainant’s laches in failing to amend his bill 
would be a good ground for refusing to modify the decree on error, so 
as to dismiss the bill without prejudice................. 00... ccc eeee 317 
10. General prayer authorizes what relief —Under the general prayer for relief, 
complainant cannot have a decree inconsistent with the allegations of 
their bill ; as where mortgagees ask the reformation of their mortgage 
and an injunction against judgment creditors of the mortgagor, and 
their Mortgage is held fraudulent and void against such creditors—they 
cannot, under the general prayer, have established as a valid security 
in their hands a previous incumbrance on the property, which they 
allege was paid and discharged, and constituted a part of the consider- 
ation of their mortgage.—Wiley, Banks & Co. v. Knight............. 336 
11. Uncertainty in immaterial allegations no ground of demurrer —Where the 
substantial allegations of the bill, if proved, would establish a resulting 
trust in favor of the complainant, independent of the agreement under 
which the money is alleged to have been paid, uncertainty in the terms 
of the alleged agreement is immaterial, and constitutes no ground of 
demurrer.—Caple et al. v. McCollum................ccceeesscevees 461 
12. General prayer authorizes what relief —Under the prayer for general re- 
lief, when the bill is not filed in a double aspect, no relief can be grant- 
ed which is inconsistent with that specifically prayed for—Simmons v. 
URIBE ee acc ches cos Oi ens Dm eles oslo S wis Nasa Kasha WR 
13. Injunction dissolved for want of equity, and bill rdained for other relief. 
Whenever the allegations of the bill are not sufficient to warrant the 
interference of the court by injunction, the injunction may properly be 
dissolved for want of equity, although the bill may be retained for 
eheee NRE —PRGETEB Wo ONORTIS: (5 co's sjstcscis 5c eiecies ose aieialaissodie.cewietonies 519 
14. Allegation of wife's fear, without stating facts, insufficient to enjoin husband's 
removal of his property—Where a wife files a bill against her husband for 
a divorce a vinculo, and alleges “ that she has just cause to fear, and in 
fact does fear, that upon the filing and service of this bill he will re- 
move or dispose of his whole property”, but does not state the facts 
which cause her fears, the allegations are not sufficient to authorize an 
injunction to prevent the removal of the defendant’s property........ 519 
15. Variance between allegations and proof.—Where the bill alleged a single 
contract, by which complainant transferred six slaves to defendant, in 
consideration that he should pay all the just debts of complainant : 
while the proof showed that there were two contracts, made on differ- 
ent days, and that defendant promised to pay only those debts which 











317 


317 


461 


519 


519 





INDEX. 769 
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were then in execution,—/ed, that the bill was properly dismissed on 
account of the variance.—Brantley v. West...............0-eeeeeee 542 
16. Rule that plaintiff must recover on strength of his own title—Although, in 
equity, as well as at law, a plaintiff must recover on the strength of his 
own title, and not on the weakness of the defendant’s ; yet it is not ne- 
cessary that he should show a good title against all the world, but itis 
enough that he shows a right to recover against the defendant.—Gar- 
POCGOU GN WS TSENUO: 555555 s Satis sk SPUN coats ells ele alee ee 586 
17. Variance between allegations and proof—When a bill is filed to obtain the 
rescission of a contract on the ground of fraud, while the evidence 
shows only an honest mistake, the variance between the allegations 
and proof is fatal.— Williams v. Sturdevant.................eeeeeee 598 
18. Costs—The bill in this case having been dismissed on account of a va- 
riance between the allegations and proof, the costs were imposed on the 
complainant, because he had manifested a desire by no means com- 
mendable to get rid of his bargain, when only a small portion of the 
land, of which he retained undisturbed possession, had (through mis- 
take) been omitted from his conveyance, and his vendor was solvent.. 598 
19. Hearing on bill and answer—Although the answer is to be taken as true 
in every respect, when the cause is submitted by consent on bill and 
answer only ; yet, where the answer admits enough to sustain a decree 
tor complainant, his bill should not be dismissed—Lampley et al. v. 





20. Order directing issue at law interlocutory merely — An order in chancery di- 
recting an issue at law is interlocutory merely, and may therefore be 
set aside at a subsequent term.—Dabbs v. Dabbs.................... 646 
21. When new trial may be refused —Although the inheritance is concerned, 
a new trial of the issue may be refused to the heir, notwithstanding 
the erroneous rulings of the court trying the issue, when, on all the evi- 
dence in the case, if the verdict of the jury had been against the valid- 
ity of the will, a new trial should have been awarded................ 646 


POWERS. 

1. Execution of power of appointment.—A bequest by will to the sep- 
arate use of a married daughter, by a widow having a life estate with 
a power of appointment in favor of her children, is a good execution 
of the power.—Friend v. Oliver............... ccc ccccceccsceeeces 532 


PRINCIPAL AND AGENT. 
See AGENCY. 


PRINCIPAL AND SURETY. 
See Scretigs. 


PRESUMPTIONS AND LEGAL INTENDMENTS. 

1, Presumption that every man knows the law.—The rule that every 
man is presumed to know the law, is now too firmly settled by a long 
course of judicial decisions to be disturbed; and although it may fre- 
quently be productive of hardship or injustice, yet this consideration 
can only properly be addressed to the executive, or to the law-making 
power.—Erwin et al. v. Hammer ............ see seceeeeeeeeeeecece 296 
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PRESUMPTIONS AND LEGAL INTENDMENTS—continven. 

2. Common law presumed to exist in sister State.—The courts of this 
State will presume that the common law is in force in a sister State, 
except so far as it is shown to have been changed or repealed by statute. 
TLE Tee TTT CORTE. CURT ET TCT TELE TET 

3. Common law presumed to eniet in sister States.—By the common law, 
a@ man was not bound by any judicial proceeding, to which he was 
neither a party nor a privy, and against which he had no opportunity 
to defend ; and any foreign statute, or rule of court, contravening this 
principle, and authorizing the court to proceed without notice, or upon 
publication, must be affirmatively shown, or the proceeding will be held 
void for want of jurisdiction—Foster v. Glazener................. 391 

4, Presumption that continuous fact, once proved, still exists.—Where 
@ witness is shown to have been a stockholder in an incorporated com- 
pany three years before the trial, it will be presumed that he continued 
to be a stockholder at the time of the trial—M. & W. Plank-Road Co. 
an ee ee Ot et eee eee Pe eee er eee 618 

5. Injury presumed from error—lInjury will be presumed from the erro- 
neous admission of irrelevant evidence, unless the contrary clearly ap- 
pears ; since, if such evidence can do no other harm, it may obscure the 
real points in issue.—Thomas v. De Graffenreid..................... 651 

6. Injury presumed from error.—If an incompetent witness, to whom 
objection is duly made and reserved, is allowed to testify to material 
facts, injury will be presumed from the error, unless such presumption 
is repelled by the record; and though some of the facts to which he 
deposes are proved by witnesses on the other side, yet this does not cure 
the error.—Doe ex dem. Kennedy’s Heirs v. Reynolds.,............ 364 


REAL ACTIONS. 

1, Proof of demand on which judgment was rendered not required of purcha- 
ser.—A purchaser at sheriff’s sale, who brings ejectment against the 
grantee of the defendant in execution, is not required to prove the de- 
inand on which the judgment under which he purchased was founded, 
but may recover on proof of the judgment, execution, and sheriff's deed. 156 

2. Death of one of several co-plaintiffs before suit brought, in trespass to 
try titles, defeats entire action.—The rule which obtains in ejectment, 
that the death of one of several lessors of the plaintiff does not abate 
the suit, nor destroy the right of the survivors to proceed, does not apply 
to the action of trespass to try titles, which must be brought in the name 
of the real parties; but in the latter action, the death of one of several 
co-plaintiffs before suit brought, defeats the action, and may be pleaded 
either in abatement or in bar.—Crump et al. v. Wallace.............. 

3. Tenant in common may maintain separate action.—Tenants in common 
of land may maintain separate actions of trespass to try titles for their 
respective interests.—Hines and Wife v. Trantham...¥.............. 359 

4. Rules of practice and evidence drescribed by Code do not applg to suits 
pending when it took effect.—The rules of practice and evidence pre- 
scribed by the Code, by force of the exception contained in section 12, 
do not apply to suits pending when it went into operation—to wit, on 
the 17th January, 1853 ; and the provision of section 2211, which gives 
the defendant in real actions a right todemand an abstract of the plain- 
tiff’s title, is one of these rules.—Doe ex dem. Kennedy’s Heirs v. Rey- 
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REAL ACTIONS—conrtinvep. 


5. Recovery in ejectment, conclusiveness of.—A recovery in ejectment is 
only for the unexpired portion of the term laid in the demise ; after 
its expiration, plaintiff cannot have execution on his judgment ; ‘ma if 
he enter, with or without execution, he is a trespasser, and attornment 


does not make the party in possession his tenant...................- 364 
6. Does not stop statute of limitations.—A recovery in ejectment, without 
an entry under it, docs not stop the statute of limitations.........4.. 364 


{. Estoppel against setting up outstanding title—Where the plaintiff avi 
defendant in ejectment derive title through mense conveyances from 
the same vendor, there is no necessity for proof of title beyond him, 
and the defendant cannot set up an outstanding title in a third person ; 
and that the plaintiff claims under a quit-claim deed, while the defend- 
ant claims under a subsequent purchase at execution sale, does not af- 
fect the principle, unless the defendant can show that the defendant in 
execution, after the execution of plaintiff’s quit-claim deed, acquired a 
superior title—Gantt v. Doe ex dem. Cowan...............ceceeeeee 582 


REDEMPTION OF REAL ESTATE. 
1. Rights of purchaser at sheriff’s sale—The purchaser of land at sheriff's 
sale under execution, on receiving the sheriff’s deed, becomes the abso- 
lute owner, and is entitled to the rents and profits on entering into pos- 
session ; and nothing is left in, the former owner, or his judgment 
creditor, but the naked right to redeem, which must be asserted in the 
time and manner prescribed by the statute —Spoor v. Phillips........ 193 
Right of redemption how perfected —The right to redeem is not perfect, 
and cannot be enforced in equity, until there has been either a full per- 
formance by the plaintiff of all the statutory requisitions, or a valid 
and sufficient excuse for his non-performance, without any fault or neg- 
lect on his own part ; and when the bill alleges an excuse for such non- 
performance, the excuse must be accompanied with an offer in the bill 
to perform all that the statute requires...........0.cceceeeeseceeees 193 
. Tender in bill by judgment creditor, when sufficient.—If the bill does not 
show that a tender was made before it was filed, a tender made in it is 
not sufficient to authorize a decree for the redemption, unless, in con- 
nection with such offer, the bill also shows a valid and sufficient excuse 
for the omission to make a tender before it was filed. (Correcting first 
head-note to Freeman & Warren v. Jordan, 17 Ala, 500.)............. 193 
Liabilityof purchaser for rents and profits.—The liability of the pur- 
chaser to account for rents and profits, except “ by way of offset to the 
improvements made,’’ does not arise until he is put in default......... 193 
5. What is not default.—If no tender is made to the purchaser during his 
life-time, he is not in default at his death ; and if, upon his dying intes- 
tate, a bill to redeem is filed by a judgment creditor against his admin- 
istrator and minor heirs, a tender in the bill, unless accompanied by the 
payment of the money into court, does not put the defendants in default, 
and no decree can be rendered against them for the rents and profits.. 193 
6. What interest passes by decree of redempiion.—Under the statute (Clay’s 
Digest, p. 502, § 1) which authorizes a judgment debtor, whose lands 
have been sold under execution, “to redeem the interest that may have 
been sold”, it is error to decree that the purchaser convey the land by 


to 


cs 


~ 





elena gh ay” 


j 
; 












TT2 INDEX. 





REDEMPTION OF REAL ESTATE—contmven. 
quit-claim deed, since he may have acquired some other interest than 
that which passed at the sale—Weathers v. Spears.................. 455 
7. Liability of purchaser for rents and profits.—Rents and profits, accru- 
ing before a tender and refusal, may be set off against improvements 
made ; but if they exceed the value of the improvements, the purchaser 
is not liable for the excess: he is liable only for rents and profits accru- 
le ut clases ud sesk toss ascbebok sess e054 90% sS09 455 
8. Entitled to what interest.—The purchaser is entitled, on decree of re- 
demption, to ten per cent. interest on his purchase money until the 
tender and refusal, and to eight per cent. afterwards......../........ 455 
9. Objection to agent’s authority to make tender.—The defendant in a re- 
demption suit cannot raise the objection in his answer, that the agent, 
by whom the tender was made, was not authorized to make it, unless he 
objected to the tender on that ground when it was made.—Lampley et 
SGA b LAS seek bab dase eke bbb4s sss s00seseens eeeee ns 621 


RETAILING. 
See CrounaL Law, 9, 10, 16, 17, 18 and 19. 


RIPARIAN RIGHTS. 
1. Riparian proprietor may enjoin in equity without first establishing his right at 
law.—Equity will entertain a bill for injunction by a riparian proprie- 
tor, whose title is clear, to restrain a diversion of the water from his 
mill, without requiring him first to establish his right at law, or to al- 
lege that he has been in possession of the land for three years: such a 
bill may well be supported on the ground that complainant cannot ob- 
tain full reparation in an action at law for damages, and, further, be- 
cause the injury may involve the necessity of a multiplicity of suits. 
ii oi KLEE Ach ewhoue ry die nae avisss ueeyen es 104 
Reservation of right to divert cannot be implied, as against vendee with absolute 
conveyance, in favor of strangers—The absolute deed of a riparian pro- 
prietor conveys the right to the undiminished flow of the stream, and 
no reservation of a right to divert can be implied from the fact that, 
at the time of the execytion of the conveyance, he diverted the water 
to supply a mill on another tract of land owned by him; especially 
when the claim is set up by astranger.............00cc cece cece cence 104 
3. Laches does not affect plaintiff’s right to enjoin —In cases where the plain- 
tiff’s right is not clear until established at law, equity will refuse to 
enjoin, if it is shown that he has been guilty of any improperdelay in 
applying to the court; but this pfinciple has no application, where his 
right is clear, and of such a character as entitles him to ask the inter- 
ference of the court without resorting to law in the first instance..... 104 
4, Right of eminent domain, and its application to the City Water- Works of Mobile. 
The right of eminent domain, in the assumption and appropriation of 
private property for public uses, is recognized and admitted, and sup- 
plying acity with water is admitted to be a public use within the 
meaning of the constitution ; but this right can only be exercised upon 
making just compensation to the owner, nor does it confer on the les- 
see of the City Water-Works of Mobile, in connection with the several 
acts of the legislature relating thereto, the power to deprive other ripa- 
rian propr‘etors of their right to the water of Bayou Chataque, which 
he can only obtain by pursuing the course pointed out in the statute.. 104 
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SALES, JUDICIAL. 


1. Title of purchaser at sheriff's sale—If a deed of trust is void as against a ° 
judgment creditor for want of due registration, it canffdt operate to 
place the title beyond the lien of his judgment ; the purchaser at sher- 
iff’s sale receives the same protection, and acquires the legal title to 
the land.—DeVendell v. Doe ex dem. Hamilton... ..............0045 156 

2. Rights of purchaser at sheriff ’s sale—The purchaser of land at sheriff’s sale 
under execution, on receiving the sheriff’s deed, becomes the absolute 
owner, and is entitled to the rents and profits on entering into possess- 
ion; and nothing is left in the former owner, or his judgment creditor, 
but the naked right to redeem, which must be asserted in the time and 
manner prescribed by the statute—Spoor v. Phillips..............+. 193 

3. Liability of purchaser for rents and profits —The liability of the purchaser 
to account for rents and profits, except “ by way of offset to the im- 
provements made,” does not arise until he is put in default.......... 193 

4. What is not default—If no tender is made to the purchaser during his 

lifetime, he is not in default at his death; and, if, upon his dying in- 

testate, a bill to redeem is filed by a judgment creditor against his ad- 
ministrator and minor heirs, a tender in the bill, unless accompanied | 
by the payment of the money into court, does not put the defendants 

in default, and no decree can be rendered against them for the rents 

IVER SIDE YR cso. ose FIs ca Pen os apo 10S slo eimai vie Biel cleo areal s ore sace cise tle aimee 193 

. Sheriff's sale void for uncertain description of land—A sale under execution 

of two hundred and forty acres of land, out of a tract containing two 

hundred and eighty acres in a single body, when there is no descrip- 

tion or other means of distinguishing the portion levied on and sold 
from the residue of the tract, is void for uncertainty and indefiniteness 

of description.—Deloach v. The State Bank. ........... ccc eee cece ees 437 

6. Liability of purchaser for rents and profits—Rents and profits, accruing be- 
fore a tender and refusal, may be set off against improvements made ; 
but if they exceed the value of the improvements, the purchaser is not 
liable for the excess: he is liable only for rents and profits accruing 
after the tender.—Weathers v. Spears......... 2c. cece eee eeeeees 455 

7. Entitled to what interest—The purchaser is entitled. on decree of redemp- 
tion, to ten per cent. interest on his purchase money until the tender 
and refusal, and to eight per cent. afterwards.................sse0ee 458 


or 


See Statutes, CoNsTRUCTION or, i. 


_ SCIRE FACIAS. 


1. Against Bail,—see Ingram v. The State............0ccs-ccsessecsece 17 

Pe i II av. 8.0 554.9906 05 hess 900 0040 ge MeKs Kangen beeps 44 
2. Zo revive judgment,—see DeVendell v. Doc ex dem. Hamilton.......... 156 
SET-OFF. 


1. What are demands not sounding in damages meredy.—A demand “ not’sound- 
ing in damages merely”, under the statute of set-off (Code, § 2240,) is 
one which, when the facts upon which it is based are established, the 
law is capable of measuring accurately by a pecuniary standard; and 
therefore, under this statute, if a vendee with covenants of warranty 
buys in an outstanding vendor’s lien, at a price less than the amount 
of the purchase money and interest, this demand, if reasonable, would 
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SET-OFF—continvep. 
be a good set-off in an action on the note given for the purchase money. 
ich hub bik ke 6:5 Sb wa SS ass A Hid pew ap 6404 <2 dante 203 
2. When demand for unliquidated damages against insolvent estate of assignor may 
be set off in equity against assignee—A demand for unliquidated damages, 
arising from a breach of covenant of title, may be set off in equity 
against a note founded on an independent consideration, when the 
vendor is dead and his estate insolvent ; but to make it available as an 
equitable set-off against an assignee of the note, it must be shown to 
have accrued before notice of the assignment.—Wray’s Adm’rs v. Furniss. 471 
3. When distinct cross demands may be sét off in eguity—The mere existence of 
mutual and independent demands does not authorize the interposition 
of equity to set them off against each other; but, to warrant the inter- 
ference of equity, there must be circumstances from which it can be in- 
ferred that one debt was contracted on the faith of the other, or that 
there was an agreement between the parties that the one should be dis- 
counted from the other, or there must be some other intervening equity 
which renders the interposition of that court necessary for the protect- 
ion of the demand sought to be set off—Simmons v. Williams......... 507 
4, Demand due to administrator cannot be sct off in equity against his. individual 
debt.—An administrator de bonis non having recovered a decree, on final 
settlement, against the administrator in chief, the money was collected 
under execution against the surety on the latter’s official bond ; and the 
decree having been afterwards reversed on error, the surety sued at 
law to recover the money: Held, that the defendant could not enjoin 
the judgment at law, by alleging that he had paid over the money to 
the distributees of the estate, some of whom were insolvent and non- 
resident ; that he had subsequently recovered another decree against 
the principal administrator, on which execution had been issued and re- 
turned ‘no property’; and that the surety had been indemnified by his 
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SHERIFFS. 
1. Judicially known.—The courts are bound to know judicially who are the 
sheriffs of the several counties in the State.—Ingram etal. v. The State. 17 


SLAVES. 
1. Validity of directions by will concerning government and treatment 


of slaves.—If a testator gives specific directions by will to his executor, 
concerning the treatment and government of his young slaves, until 
they arrive at the age fixed for their emancipation, which contemplate 
that they shall remain in this State and yet occupy a condition of qual- 
ified freedom, the tfust is invalid, since our law recognizes no other 
status than that of absolute freedom or absolute slavery; but where he 
directs his executor “to receive them into his possession, to take care 
of, protect, govern, and contro] them, until they arrive at age, accord- 
ing to the laws of this State, treating them with humanity according to 
the position they occupy in society, and see that they are not imposed 
upon by others”, the directions create no additional obligation on the 
executor to that which would exist independently of them, and are not 
illegal.—Abercrombie’s Ex’r v. Abercrombie’s Heirs ............... 489 
2. Validity of bequest of freedom to slaves.—A bequest of slaves to an 
executor, with directions “to have their freedom secured to them when 
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SLAVES—contInvED. 
they shall have arrived at age, by the laws of this State, if it can be 
done, so that they may remain here, and, if he cannot do so, to send 
them to some free State or country, wherever in his discretion will be 
best for them,” is a valid trust, which the executor, under our existing 
laws, has full authority to execute ; and if the laws in force at the time 
fixed for their emancipation should not allow them to remain in this 
State free, and the executor should then refuse to remove them, after 
having submitted his administration to a court of equity, although the 
slaves themselves might not be able to enforce the execution of the trust 
by suit, the court would have ample powers to enforce it............ 489 
3. Validity of pecuniary legacies to slaves—A pecuniary legacy to a 
slave, to vest immediately on the testator’s death, is void, because he 
is incapable of taking as legatec; but if the legacy is not to be paid 
until the time fixed for his emancipation, and there is no express gift 
before the time of payment, it is valid.............2..cccecceeeeeee 489 
4. Residuary legacy to person incapable of taking distributable among 
next of kin.—If a testator appoints as his residuary legatees a slave 
woman and her children, and directs the emancipation of the children 
only, the legacy to the mother is void,and she herself, with her portion 
of the residuary legacy, must be regarded as property not disposed of 
by the wili, and therefore distributable to the next of kin under the 
GURU -can sic csee fa vais tat isseiereinas woes oiasanwlo ere etaletole) ole) areas clelevcrarcejal er nmaRera 489 
5. Liability of hirer of slave for negligence.—The hirer of a slave is re- 
sponsible only for the omission of that care and dilegence which the gen- 
erality of mankind use and exercise in relation to their own slaves under 
similar circumstances; and if he re-hires the slave to another, his own 
contract of hiring being general in its terms, he is equally responsible 
for the same degree of negligence on the part of his bailee—Alabama 
& Tenn. Rivers Railroad Co. v. Burke...............eccecccceeeees 535 
6. Failure to callin physician not necessarily negligence.—The law does 
not make it the duty of the hirer, under a contract general in its terms, 
to call in a physician on every occasion when the slave is sick and he 
does not know what is the matter with him; nor does it pronounce him 
guilty of neglect, merely because he docs not, under such circumstan- 
GEER CHIE AIINE MPV RIGIOME ie oisiercieipi clots S210 01s. vislote.0 5 Os le emieemioewMarcee 535 
7. Act tending to show negligence may be proved to have been done under advice of 
physician.—Where the plaintiff introduces evidence of an act tending to 
show negligence in the treatment of the slave—e. g., his removal by 
railroad, while sick—the defendant has the right to prove that he acted 
under the advice: of a physician. . 6.2 oc! ce08 ccc eyes acme eee bew aba 535 


SPECIFIC PERFORMANCE. 
See Cuancery, 5, 6, 12, 13. 
PLEADING AND Practice In Cuancery, 3, 4. 


STATUTES, CONSTRUCTION OF. 

1. Construction of statute requiring registraiion of deeds of trust.—DeVendell v. 
Doe ex dem. Hamilton........ ody ocalinses SusVend inn olor e cvararaip late aid ameraieeersis 156 

2. Construction of acts jor liquidation of Planters and Merchants’ Bank of Mobile. 156 

3. Construction of statutes prohibiting unlicensed physicians from practicing.— 
Mays, adm’r, &c., v. Williams....... avsewnr awemeaens waa 
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STATUTES, CONSTRUCTION OF—continvep. 
4. Virginia statutes of distribution —At common law, the title to the personal 
property of an intestate is cast upon his personal representative, and 
not upon his next of kin; and the statutes of Virginia, as shown in the 
record in this case, have not changed the common law in this respect ; 
and consequently a sole distributee in Virginia, who has never had pos- 
session, before administration granted or distribution made, has not 
such a title to the personalty as will sustain detinue.—Reese v. Harris. 301 
5. Rule for computation of time under statute—In the computation of time 
from an act done, the day of performance is excluded, and fractions of 
a day are not recognized; but in construing a statute, which, as be- 
tween different acts, gives a preference or priority to that which is first 
done, this rule, it seems, does not apply.—Lang v. Phillips........... 311 
6. Application of rule—Under the statute regulating the practice in the 
common-law courts of Mobile, which provides (Pamphlet Acts 1853-4, 
p. 92, § 10) that “the lien acquired by any execution issuing from either 
of said: courts shall not be lost, if alias executions issue to the sheriff 
without interval of more than ninety days’, an original execution was re- 
turned on the 14th April, and an alias was issued on the 14th July next 
thereafter: Held, that the lien was not lost..................eeeeees 311 
7. Construction of statute requiring appointment of commissioners, when judge of 
county court is interested, to make settlements with executors—Heydenfeldt v. 
MUR MEN Ros tig esis soe iS GIS Os ase dinielo wie vie as lew F asieieielae Store 424 
8. Retroactive effect of statute—Evidence tending to show a parol gift of a 
slave, cannot be rebutted by proof of a statute subsequently enacted, 
under which the gift would be invalid: since the statute cannot retro- 
act on the gift, nor affect it in any way, it is irrelevant evidence — 
ee 5 SUVS socks oki cbaa darks sod seccssewe’ 651 
9. Georgia statute of garnishment construed—Gunn v. Howell.............. 663 
10. Insolvent laws of Georgia construed, and held no defence to action for recovery of 
property omitted from schedule.—Garrett’s Adm’rs v. Garrett & Garrett.. 687 
See Fraups, Statute or. 
Lmarations, STATUTE oF. 





SUMMARY PROCEEDINGS. 

1. Statutory proceeding in Georgia to establish lost note, not proceeding in rem.—The 
summary remedy given by statute in Georgia to establish a lost note 
(Prince’s Digest, p. 420, § 6), being predicated on an ezparte affidavit, 
and without notice to the party to be affected thereby, cannot be assim- 
ilated to suits commenced by original attachment, or others analogous 
to proceedings in rem, since the court has custody of neither the per- 
son nor the thing.—Foster v. Glazener..............ccceceeceeeeees 391 


See Jvnispiction, 4, 6, 8, 9, 10. 


SURETIES. 

1. Principal and surety—New contract between surety and creditor —If the surety 
on a note, given for the purchase money of a slave, executes his own note 
to the payee, “in discharge of the balance remaining due”, and takes 
up the original note, his position as surety is exchanged for that of 
creditor ; he becomes the principal in his new note, and cannot defeat 
a recovery on it, by setting up fraud in the sale of the negro, ora 
breach of the warranty of soundness—Fluker v. Henry’s Adm’r....... 403 
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SURETIES—continveEp. 

2. Summary proceeding, if record show jurisdiction, like other suits —A statutory 
proceeding by notice and motion, on the part of a surety against his 
co-surety, if the defendant appears and pleads, and the issues are tried 
by a jury, is like any other case commenced in the ordinary mode, ex- 
cept that the record must show that the court had jurisdiction.—Ruther- 
TET TTT errr Ae nL 417 

3. When equality is equity—When parties stand in equali jure, with refer- 
ence to liabilities arising ex contractu, equality of burthen becomes equity. 
Ne Wy SR Sisk is sided de teeta tives eereeeaaels 503 

4, How this equity may be destroyed —But, although parties are equally bound 
to bear the burthen of any loss which may accrue from their joint con- 
tract, this equality may be destroyed by the act of one party in super- 
inducing the loss, or by their subsequent contract............ See tats 503 


o 
TENANTS IN COMMON. 
1. May maintain separate actions—Tenants in common of land may maintain 
separate actions of trespass to try titles for their respective interests. 
Se WVU We CU 58h ois ceicececectececcueeeavesees 359 


TRESPASS TO TRY TITLES. 
See Rea Actions. 


TRIAL OF RIGHT OF PROPERTY. 
1. Husband, as trustee, may interpose a claim at law.—If no trustee is provided 
for in the marriage settlement, the legal title to the separate estate of 
the wife is necessarily vested in the husband, if he reduces the property 
into possession ; and having the legal right, he may interpose a claim 
at law, when her property is levied on, and try the right of property. 
Gerald and Wife v. MoKenzie.............-ccccsccccsccccsscccscses 166 
2. Endorsement of levy on fi. fa. admissible evidence against claimant.—The sheriff ’s 
endorsement on a fi. fa. of his levy is admissible evidence against the 
claimant, on a trial of the right of property, for the purpose of showing 
its levy on the slave in controversy.—Thomas v. Henderson.......... 523 
3. Facts tending to show defendant’s adverse possession, at or before levy, admissible 
evidence for plaintif.—That the defendant in execution resided on, and 
claimed as his own, the plantation on which the slave in controversy 
worked ; that his son, who was controlling the slave avowedly as his 
overseer, and his daughter, who was the claimant, resided on the plan- 
tation with him at that time ; and that said defendant, while the slave 
was being thus controlled, declared that his son was his overseer,—are 
facts tending to prove the defendant’s possession under claim of owner- 
ship, and are admissible evidence to showadverse possession.......... 523 
4. Declarations of ownership by one in possession admissible as part of the res gestae. 
The declarations of the defendant in execution to the sheriff, when the 
latter was about to levy an execution on another slave as the property 
of his son—“ that he might go contented without her, that he would 
never get a negro there on hisson’s account, and that every negro there 
belonged to himself’—when it was shown that the slave in controversy 
was then in his possession, are admissible evidence as part of the res 
geste, being explanatory of his possession. ...,........++++ coctecssce 588 








acon ae 


Ne Nd aN et a 











an. anaemia 


A a at A 





778 INDEX. 


TRIAL OF RIGHT OF PROPERTY—contmver. 


5. Relevancy of evidence as tending to show ownership.—Where the slaves in con- 
troversy lived and worked on the plantation owned by the defendant 
in execution, together with himself and his children, and constituted 
a part of his family, the fact that he furnished the family with necessa- 
ries, is evidence (though weak) tending to prove his ownership of the 
slaves.—Thomas v. DeGraffenreid.........2200 ccsccccceccescccccces 651 
6. Relevancy of evidence as tending to disprove ownership —But the fact that the 
defendant in execution did not obtain credit on the faith of the slaves 
in his possession, is not competent evidence to disprove his ownership. 651 
7. Declarations in disparagement of title—Declarations made by the defend- 
ant in execution, while in possession of the slave in controversy, to the 
effect that said slave did not belong to him, but to the claimant, who 
was his daughter, although they may be entitled to but” little (if any) 





weight, are admissible evidence for the claimant.................+4- 651 
8. Value of property at time of trial—The plaintiff in execution may prove 
the value of the property at the time of trial...............0...000- 651 


9. Conclusiveness of judgment on trial of right of property.—If the 
claimant recover judgment on verdict against the plaintiff in attach- 
ment, on a trial of the right of property under the statute, and after- 
wards bring an action for damages against him, the judgment on the 
trial of the claim suit is conclusive on the point that the defendant in 
attachment had no interest in the property—Roberts v. Heim........ 678 


TROVER AND CONVERSION. 
1. Transfer of bills and notes by unauthorized person is conversion.—The unauthor- 
ized transfer, by the secretary of an incorporated insurance company, 
of promissory notes and bills of exchange belonging to the company, is 
a conversion for which trover may be maintained.—Firemen’s Ins. Co. 
EY ge ree Cees ne reer re oo. 228 
2. Conversion waived by subsequent ratification of transfer.——Such a 
conversion may be waived by a subsequent ratification by the company 
of the transaction, with full knowledge of ali the facts ; and the ratifi- 3g 
cation may be either express or implied............0....cecceeeseoes 228 
3. Ratification implied from bringing assumpsit against secretary, and taking judg- 
ment against transferree as garnishee—If the plaintiff, with full knowledge 
ofthe tort, brings assumpsit against its secretary for the amount of the 
bills and notes, summons the transferree by process of garnishment, 
takes judgment against him for the balance of indebtedness admitted by 
the answer on account of the bills and notes, and coerces satisfaction 
of the judgment—this will be held a confirmation of the transaction, 
and will estop the company from afterwards bringing trover against 
I el ica inh x Ween Ka nahh aus WEMW CENA Warns 44.6% 60-2 228 
4. Conversion defined —To constitute a conversion, it is not necessary that 
the party should have had the exclusive control, or actual manucaption 
of the goods ; the term embraces, in its legal import, any intermeddling 
with, or dominion over the property of another,subversive of the rights 
of the true owner ; as, if the defendants are actually present, aiding 
and assisting another in the unlawful desiga of removing plaintiff's 
slaves from the State, with the intention of wrongfully depriviag him 
of his property, even though it be for the use and benefit of his wife, 
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TROVER AND CONVERSION—continvep. 
each act, in furtherance of the common design, is the act of all, and all 
are guilty.—Freeman v. Scurlock et al.......... 00... cee eee eee ees 
Facts reasonably tending to show conversion —On separation between plain- 
tiff and his wife, and a division of their property had by consent, the 
slaves here sued for in trover were allotted to the wife, and afterwards 
went into the possession of her brother, against whom the plaintiff 
brought detinue. The sheriff went with the process to the neighbor- 
hood in which the slaveswere, but did not find them ; and on the second 
or third night afterwards, the wife, in company with a minor brother, 
who is one of the defendants in this action, started with the slaves to 
Montgomery. They were met by the other defendant, with his wagon, 
at 11 o’clock that night, several miles from the place of starting, and 
proceeded in his wagon to Montgomery ; travelling by the usual route. 
At Montgomery, the wife and her brother, with the slaves, took pas- 
sage on a boat, and proceeded to Texas, where she and the slaves re- 
main; and the other defendant returned home. The bill of exceptions 
states, also, that there was evidence “tending to show that the defend- 
ant’s wagon had been engaged without telling him the object, that nei- 
ther of the defendants exercised control over the slaves, and that the 
brother went to Texas as the escort of his sister’: Held, that the evi- 
dence reasonably tended to prove a conversion, and that the court 
therefore erred, in instructing the jury that, if they*believed all the 
evidence, they must find for the defendants................0..0ceeee 
6. Bailee of widow, before administration granted on her husband's estate, not liable 
for value of property to administrator subsequently appointed—If a widow hires 
out a slave belonging to the estate of her deceased husband, before ad- 
ministration granted, and the bailee returns it at the expiration of the 
term, in as good condition as when he received it, he is not liable in 
trover to an administrator subsequently appointed for the value of the 
slave and interest.—Williams. adm’r, &. v. Crum............ccecees 
7. Measure of damages.—The general rule in trover, that the measure 
of damages is the value of property at the time of the conversion with 
interest thereon, was adopted to give the plaintiff a full indemnity for 
the injury sustained by the defendant’s wrongful conversion of his pro- 
perty, and to prevent the defendant from deriving any benefit from his 
own wrongful act ; but there are cases to which this rule has no just 
application, and in which the equity of the case is allowed to mitigate 
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See Action, 3. 

TRUSTS. 

1. Resulting trust in lands purchased by administrator with funds of 
the estate, and re-sold at a profit—If an administrator purchases land, 
ot other property, with the money of the estate, and afterwards re-sells 
it at a profit, the benefit of the purchase enures to the estate, and not 
to himself individually.--Mosely et al. v. Lane ...............000s 

9, Estopped by his conduct from denying that the purchase was made 
with funds of the estate—Where an administrator agrees with his co- 
administrator that they will buy certain lands for the estate at the Gov- 
ernment land sales, and in compliance with that agreement procures 
him to join in raising funds for that purpose, and charges the estate 
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TRUSTS—conTInvep. 
with the expense of raising those funds; and prevents his co-adminis- 
trator and the only adult son of the decedent from attending the sales, 
by assuring them that he will buy the lands for the estate, and at the 
sales prevents other persons from bidding for them, by declaring that 
he had come there expressly to buy them for the estate; and by these 
means, and with these funds, buys the lands for a sum greatly below 
what he would otherwise have had to pay for them, and takes the title 
in his own name, and soon afterwards re-sells them for a large profit,— 
he is estopped in equity, as against those representing the estate, from 
denying that the funds belonged to the estate. (Chilton, C.J., dissenting.) 62 
3. In whose favor trust enures.—If the agreement was to purchase the 
lands “for the estate,”’ and the administrators knew at the time that the 
estate was free from debt, the resulting trust enures to the benefit of 
the residuary legatees of the estate. (Chilton, C. J., dissenting.)....... 62 
4, Resulting trust established against purchaser at sheriff’s sale in fa- 
vor of defendant in execution.—The evidence in this case showed these 
facts: Complainant’s land was sold under execution, and bought in by 
defendant at about one-sixth of its real value. At the time of the sale, 
defendant declared to several persons that he was buying in the land 
for complainant, and requested them not to bid for it; and after the 
sale, on several occasions, he declared that he had bought it in for com- 
plainant, and that complainant was to have it if he repaid the money 
by the next term of the court. Within a month after the sale, when de- 
fendant bad paid nothing on the execution, complainant had an inter- 
view with him, went with him to the sheriff’s office, and there counted 
out and paid, in his presence, the amount of his bid; which was there- 
upon credited on the exccution: Zed, that these facts made out a clear 
case of resulting trust.—Caple et al. v. McCollum.................. 461 
5. Statute of frauds does not apply to resulting trusts.—The statute of 
frauds has no application to trusts created by operation of law alone, 
which may always be established by parol, except where some rule of 
Speer MDE CRN AD Aare isin slo dvoid a ole is Wiein, Scietaeierd onseinyoie wis.iai5/9194%e% 461 
6. Bequest to executor in trust enures to next of kinon failure of trust. 
Where property is bequeathed to an executor in trust for a specific ob- 
ject, which fails or is declared invalid, he takes no personal interest in 
it, but a resulting trust then arises in favor of the next of kin.—Aber- 
crombie’s Ex’r v. Abercrombie’s Heirs ..............cccccecccccees 489 





VENDOR AND VENDEE. 

1. Fraudulent misrepresentations by vendor no defence ai law against 
decd—The only fraud which can be set up at law to avoid the operation of 
a sealed instrument, is that which goes to itsexecution: fraudulent mis- 
representations, on the part of the vendee, to the effect that he would 
not use the deed against his covenantor, are no defence at law.—Holley 
EE OE ee ee ee eee a ee 204 

2. Discharge of note by subsequent parol agreement.—A parol agrec- 
ment between vendor and vendec, made on discovering that the vendor 
had no title to a portion of the land conveyed, to the effect that the 
vendee should be discharged from the payment of the balance due on 
the note, unless the vendor made hima good title to that portion of the 
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VENDOR AND VENDEE—continvep. 

land within a reasonable time, is valid, and constitutes a good defence 

to an action on the note to recover the balance.—Hussey v. Roquemore. 281 
§, Retention of possession by vendee.—If the vendee retain the possession 

of the land under the contract, this might operate as a waiver or exten- 

sion of the time for the delivery of the deed; but if he abandon it with- 

in a reasonable time, the note cannot be enforced against him, even 

though he retain the possession of the other portions................ 281 
4, Measure of damages.—The damages resulting from the failure of the 

vendor to make title to the land being uncertain, and the difference be- 

tween the value of the land and the balance due on the note being slight, 

the agreement is not in the nature of a penalty, which would only enti- 

tle the vendee to scale the note to the amount of the actual value of the 

land ; but discharges him, if titles are not made, from the entire balance 

| ee ET Te ePerTTTTTereyi rere errr 281 
5. Promise to make deed not performed by tender of another’s deed.— 

If the vendor, on discovering that he has no title to a portion of the 

land, promise to “ make a valid deed” thereto, the vendee is not bound 

to accept the deed of a stranger, which, though it conveyed a good ti- 

tle, might yet involve the trouble and expense of an inquiry to ascer- 

tain its validity: he has a right to stand on the terms of his contract. 281 
6. What is reasonable time.—A promise made on the 8th December, 1849, 

to make titles “ within a short time” thereafter, is not complied with 

by tendering a deed “after the 13th October, 1851,” and after the ven- 

re TE ID GE TOME. 2 sa ci gcc cieicrscesawediuselln 281 
7. When vendee may enjoin judgment on account of vendor’s insol- 

vency.—A vendee, with covenants of warranty, against whom a judg- 

ment is recovered on the notes given for the purchase money, and who 

is afterwards evicted from the land under title paramount, may enjoin 

the judgment in equity, when the estate of his vendor is insolvent, and 

the defence could not have been made at law.—Wray’s Adm’rs v. Furniss. 471 





VERDICT. 

1. When defendant is entitled to judgment on verdict.—Where issue is joined on 
several pleas in bar of the action, one of which is good, and the jury by 
their verdict “ find the issues in favor of the defendants”, the defend- 
ants are entitled to judgment ; and if the court erred in overruling de- 
murrers to the other pleas, it is error without injury, which will not 
reverse the judgment.—Brantley v. The State..............ccceeeees 44 

2. Judgment on verdict for defendant.—Issues being joined on the pleas of non 
deine and justification under legal process, a verdict fiading the defend- 
ant not guilty, and assessing the damages and the separate value of 
the slaves, is sufficient under the statute to support a judgment in his 
GO Ws TIO noo oso ions si necesisvncdnsaweseuweiens 329 

3. Sufficiency of verdict in delinue—In detinue for eight slaves, a trial being 
had on the plea of the general issue, the jury returned a verdict that 
“they find for the plaintiff, and assess the value of the slaves sued for 
as follows.” &c. (specifying by name, and assessing the separate value 
of all the slaves, except one, as to whom the verdict was entirely silent,) 
‘and they also find the hire of said slaves to be $200”: Held, that the 
verdict was not sufficient to authorize the rendition of judgment ; while 
Rice, J., dissenting, held that it was a good finding for the plaintiff for 
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VERDICT—continvep. 


the seven slaves named, with their hire as damages for their detention, 
and against the plaintiff as to the slave not named in the verdict. 
eae ieee knndannacenpebn habeas s vareik en 


4, Inquest of jury, on writ of ad quod damnum, held insfieient:—"The writ of ad 


quod damnum in, this case was issued on an application to the probate court 
for the elevation of a mill-dam already erected (Code, §§ 2089-98) ; and 
the inquest of the jury was quashed, because, 1st, the return did not show 
that the jury were sworn by the sheriff “ to discharge their duties fairly 
and to the best of their ability’; 2dly, it did not show that they were 
charged by the sheriff as the statute directs; and, 3dly, it did not re- 
spond to the matters which the statute requires them to investigate. 
Owen V.JOrdan. .......... cece cece c eect eee reece tee ees tees 


WATER-WORKS, MILL-DAMS, &c. 
1. Right of eminent domain —The right of eminent domain, in the assump- 


tion and appropriation of private property for public uses, is recog- 
nized and admitted, and supplying a city with water is admitted to be 
a public use within the meaning of the constitution ; but this right can 
only be exercised upon making just compensation to the owner, nor 
does it confer on the lessee of the City Water-Works of Mobile, in con- 
nection with the several acts of the legislature relating thereto, the 
power to deprive other riparian proprietors of their right to the water 
of Bayou Chataque, which he can only obtain by pursuing the course 
pointed out in the statute—Burden v. Stein. ...............0. eee ee 


2. Corporate authorities of Mobile not necessary parties to bill ayainst lessee-—The 


o> 


lessee of the City Water-Works of Mobile, under his lease from the city, 
can have no higher powers than his lessor had ; and if he be enjoined 
in equity, for an unlawful diversion of water from the mill of another 
riparian proprictor, his lessor is not a necessary party to the bill..... 


. Inquest of jury, on writ of ad quod damnum, held insufjicient—The writ of ad 


quod damnum in this case was issued on an application to the probate 
court for the elevation of a mill-dam already erected (Code, §§ 2089-98); 
and the inquest of the jury was quashed, because, Ist, the return did 
not show that the jury were sworn by the sheriff “ to discharge their 
duties fairly and to the best of their ability” ; 2dly, it did not show 
that they were charged by the sheriff as the statute directs ; and, 3dly, 
it did not respond to the matters which the statute requires them to 


104 


NUE Ws PONG 65 56s obo NS pas deres hay ewcisewees 608 


WILLS. 
1. Construction of bequest to testator’s wife during her life or widowhood, and if she 


married, then over to his daughter —A bequest was in these words: “I lend 
unto my beloved wife, during her natural life or widowhood, all my land, 
also one negro girl called Sarah. * * * Item, my will and desire is, at 
the death or marriage of my wife, that my son may have my land, to 
him, his heirs, and assigns forever. Item, I likewise desire, if my wife 
marries, that my eldest daughter may have the negro girl” : Held, that 
the quasi remainder of the daughter was not contingent, but vested— 
that she took equally on the death or second marriage of her mother. 
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WILLS—conrTINnveD. 
2, As to rule of construction which gives effect to the latter of two repugnant clauses 


in a will—The rule of construction which sacrifices the former of two 
repugnant clauses ina will, is only applied on the fajlure of every at- 
tempt to give to the whole will such a construction as will render every 
part effective ; and to this end clauses and sentences may be transposed, 
if by such transposition a consistent disposition may be deduced from 
the entire will—Pace and Wife v. Bonner.................0eeeeees 307 


3. Bequest to one of negro woman “ and all her increase-whieh she now has or may 


hereafter have’’, and by subsequent clause to another of one of her children by name. 
A testator bequeathed to his daughter a negro woman, named Jinney, 
“and all her increase which she now has or may hereafter have’’, and 
by a subsequent clause gave to his son a negro boy named Moses, who 
was a child of Jinney’s: Hédd, that the latter bequest must be construed 
as an exception to the former, and that the boy Moses passed to the 
og iS er scans cdascnantisnsins coeur ares 307 
See Cuancery, 8. 

DEBTOR AND CREDITOR, 3. 

Evipence, 30. 

JUDGMENTS AND DECREES, 11. 

SLAVES, 1, 2, 3,°4. 


WITNESSES. 


1, 


2. 


a) 


an 


When interested witness cannot prove his own release—If the interest of a 
witness appears on the face of the note in suit, and objection to his 
competency on that ground is made before filing cross-interrogatories, 
he is incompetent to prove his own release.—Hiscox v. Hendree.....: 216 

Tenant incompetent witness for landlord.—A tenant, who is in pos- 
session of the premises sued for, is not a competent witness for his land- 
lord: if the verdict is against him, he would be liable for the mesne 
profits, and might also be turned out of possession ; and since the mesne 
profits may be worth more than the rent of the land, his interest is not 
balanced.—Doe ex dem. Kennedy’s Heirs v. Reynolds............... 364 


. When sub-hirer is competent wilness for his bailor.—If the com- 


plaint is so framed as to authorize a recovery only for the regligence 
of the defendant himself, a person to whom he re-hired the slave during 
the term, and in whose possession the slave died, is a competent witness 
for him ; aliter, if the complaint would also authorize a recovery for the 
negligence of the witness.—Ala. & Tenn. Rivers Railroad Co. v. Burke. 535 


. Stockholder in private corporation not competent witness for it. 


The members or stockholders in a corporation, created for private em- 
olument, are not competent witnesses for the company ; and where the 
charter provides that the directors “shall be owners of stock’’, proof 
that the witness is a director, unexplained and uncontradicted by other 
evidence, is sufficient to exclude him—M. & W. Plank-Road Co. v. 


. When interested witness may prove his own competency—If the interest of a 


witness appears from his own testimony, he may testify to facts which 
will remove the objection ; aliter, when his interest is otherwise shown. 618 





